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DIRECTORY  OF  THE  JUDICIARY  DEPART- 
MENT OF  THE  STATE  OF  ILLINOIS. 

COBBECTED  TO  MAT  18,  190& 


The  judiciary  department  of  the  State  of  Illinois  Ib  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (8)  Circuit  Courts;  (4) 
Courts  of  Co6k  County;  (6)  City  Courts;  (6)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justioes,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  mnd  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt.  Vernon,  Springfield  and  Ottawa. 

In  WSn  these  divisions  were  consolidated  into  one  comprismg  the  entire 
'  State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  SprinKfield,  on  the  first  Tuesday  in  October,  December,  Februaiy* 
April  and  June  of  each  year. 

BXPORTBR. 

Isaac  N.  Pbuxifs Bloomingtoo. 

jusncBS. 

FTrsf  JXsfrief— Alokzo  K.  ViGESRS East  St  Louis. 

Second  Dis^rtef— Wiluam  M.  Farmkb Vandalia. 

Third  District— Fhjlvk  K.  Dunn ..Charleston, 

Fourth  Disfrtct— Guy  C.  Scott Aledo. 

Fifth  District— John  P.  Hand Cambridge. 

8&th  District— Jamks  H.  Cartwriqht. Oregbn. 

iS^tentADistriotr-ORBiN  N.  Carter.^ Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
Ibe  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Ciiief  Justice 
within  six  years  last  past.  Mr.  Justice  Hand  is  the  present  Chief 
Justice. 

CHRI8TOFHER  Mamsr^  Springfield. 

LIBRARIAN. 

Balph  H.  Wilkin,  Springfield, 
(iii) 
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iv  Appellate  Coukts  op  Illinois. 


(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  Judgw  of  the  Ofaxmh  Ckurte  aerigned  bf  thi 
Supreme  Ck>urt  for  a  term  of  three  years.  One  Clerk  k  elected  in  each 
district 


W.  Clyde  Jones  and  Kbbnb  H.  Addington,  of  the  law  firm  of  Jones, 
Addington  &  Ames,  184.  Monroe  street,  Chicago. 

FIRST  DISTRICT. 

Composed  of  the  ooimty  of  Cook. 

Couit  sits  at  Chicago  on  the  first  Tueedays  of  March  and  Ootober. 

Clbbx— Alfred  R.  Porter,  Ashland  Bk>ck,  Chfcago. 

Jesse  Holdom,  Presiding  Justice,  Ashland  Kock,  C%ioaga 
Frajycis  Aj>ams,  Justice,  Ashland  Block.  Chicajco./ 
Edward  O.  Bkown,  Justice,  Ashland  Block,  Chicago. 

BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Frank  Baker,  Presiding  Justice,  Ashland  Block,  Chicago. 
Henry  V.  Freeman,  Justice.  Ashland  Block,  Chicaga 
Frsdebigk  a.  Skxth,  Justice,  Ashland  Block,  Chi^igo. 

APPELLATE  COURTS— (CoirraritBD.) 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb, 
DuPage,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  LaSalle.  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island. 
Stark,  Stephenson,  Warren»  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sitB  at  Ottawa,  La  Salle  oonn^,  on  the  first  Tuesdays  in  April 

and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

Oeoros  W.  Thompson,  Presiding  Justice,  Qalesburg. 
DoRRANCE  DiBBLL,  Justice,  JoUet. 
Henry  B.  Willis,  Justice,  Elgin. 
THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Oalhoon,  Cass,  Cham- 
paign, Christian,  Clark,  Coles,  Cumberland,   DeWitt,   Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Etanoock,  Jersey,  Logan,  BCacon, 
Macoupin,  Mason,  MoDonoug^,  McLean,  Menard,  Montgomery, 
Morgan.  Moultne,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott,  Shelby, 
Tasewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  Uie  third  Tuesdays 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield. 

Leslie  D.  Pctterhaugh,  Presiding  Justice,  Peoria. 
James  S.  Baume,  Justice,  Galena. 
Fran|l  D.  Ramsay,  Justice,  Morrison. 
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ClBCUIT  CbDSTS. 


FOURTH  DISTRICT. 
Composed  of  the  ronnties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham.  Fayette,  Franklin,  Qallatin,  Hamilton, 
Hardin.  jHckson,  Jasper,  Jeffcnreon,  Johnson,  Lawrence,  Madison, 
Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Randolph,  Rich* 
land,  Saline,  St  aair,  Union,  Wahash,  Washington,  Wayne, 
White  and  Williamson. 
Coort  sits  ax  Mount  Yemen,  Jefferson  county,  on  the  fourth  Tue»> 

days  in  February  and  August. 
Clerk— -Albert  C.  MiitspauKh,  Mount  Yemon. 

Habkt  HiOBBE,  JPresiding  Justice,  Pittsfleld. 
Jambs  A.  Crbiohtok,  JuBtioe,  Springfield. 
C0LO6TIN  D.  Mtbbs,  Justice,  Bloomrngtoo. 

(8)  ClBCUIT  COURTS. 

Exchisive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
tsen  Judicial  Circuits,  as  f  oUows :  ^ 

Fini  Circtttt.— The  counties  of  Alexander,  Pulaakiy  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline, 

JUDGB8. 

A.  W.  Lewis,  Harrisburg. 
Wabbsn  W.  Dukcak,  Marion. 
WU4UAM  K.  BuTUCR,  Cairo. 

Second  Cireuii,— The  counties  of  Hardin,  Qallatin,  White,  Hamilton, 
FVanklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Gkawford* 

JUDGES. 

Enoch  E.  Newlw,  Robinson. 
Prince  A.  Pearob,  Osmu. 
Jacob  R.  Cbbiohton,  EaivOekL 

TMrd  Cireutl.— The  counties  of  Randolph,  Monroe,  8t  Clair,  Madison,' 
Bond,  Washington  and  Perry. 

JUDGES. 

Bbrjamin  R.  Bubrouohb,  Edwardsville, 
RoBBBT  D.  W.  HoitDKR,  BelleviUe, 
Charles  T.  Moobc,  Nashville. 
FtmrOi  Cireuit.-^The  counties  of  Clinton,  Marion,  day,  Fayette,  Ef- 
<i»f|^^rty^  Jaq^,  Montgomery,  Shelby  and  Christian. 

JUDOBS. 

AlbbbtM.  Robe,  Louisville. 
Truhan  £.  Ames,  Shelbyville. 
Samubl  L.  Dwiobt.  Centraha. 

F^  Cireuii.—Thie  counties  of  Yermillon,  Edgar,  Clark,  Cumb6^ 
land  and  Coles. 

'     JUDGES. 

Jambb  W.  Craig,  Mattoon. 
E.  R.  E.  Edibrouoh,  Danville. 
MoRTOM  W.  Thompbon,  DanvlUe. 

Sixih  Cirettit^The  counties  of  Champaign,  Douglai^  Moultrie,  M» 
COB,  DeWiU  and  Piatt 

JUDGES. 

WnxiAX  O.  CocHRAK ,  SulUvan. 
&)LON  Phiiabigk,  Champaign. 
William  C.  Johns,  Decatur. 
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vi  Circuit  Coubts. 


Seventh   dreuU.'^The  oountieB  of  Sangamon,  Macoupin,  Morgan. 
Scott,  Greene  and  Jersey. 

JUDGBB. 

James  A.  CBmoHToy,  SpringfiekL 
Robert  B.  Shirley,  Carlinville. 
Owen  P.  Tboxfsom,  Jacksonville. 

Eighth   Circutt— The  oountieB  of  Adams,  Schuyler,  Mason,  Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Harry  Hiobeb,  Pittsfield. 
Albert  Akers,  Quincy. 
Guy  R.  Williams,  Havana. 

Ninth  Ciretti^.— -The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonougfa  and  Fulton. 

JUDGES. 

George  W.  Thompson,  Galeeburg. 
John  A.  Gray,  Canton. 
Robert  J.  Gribr,  Monmouth* 

Tenth  CVreut^.— The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
TaeeweU. 

JUDGES. 

Leslie  D.  Puterbauoh,  Peoria. 
Theodore  N.  Green,  Pekin. 
Nicholas  E.  Wobthinqton,  Peoria. 

Eleventh  Cireuit.— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

Colostin  D.  Myers,  Bloomington. 
George  W.  Patton,  Pbntiac. 
Thomas  M.  Harris,  Linooln. 

Twdjth  (HreuU.^Tbe  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 
DORRANCS    DiBELL,    Joliet 

Albert  O.  Marshall,  Joliet 
F&ANK  L  Hooper,  Watseka. 

ThMeenih  CVrcuit.— The  counties  of  Bureao,  LaSaile  and  Gnmdy. 

JUDGES. 

SiLMUEL  C.  Stough,  Morrls. 
KiOHARD  M.  Skinner,  Princeton. 
Edgar  Eldredob,  Ottawa. 

Fourteenth  Cireuit.  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

WiLUAM  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emery  C.  Graves,  Geneseo. 

Fifteenth  Circutt— The  counties  of  Jo  Daviess,  Stephenson,  Canx>l]» 
Ogle  and  Lee. 

JUDGEBL 

Richard  Sw  Farrand,  Dixon. 
James  S.  Baume,  Galena. 
OeoAR  E.  Heard,  Freep<vt. 
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Sixteenth  dreuU.-^The  oountieB  of  Kane,  Du  Page^  De  Kalb  and 
KendalL 

JUDOE8. 

Henbt  B.  Wilub,  ElKin. 
DuANX  J.  Caunes,  Sycamorei 
Linus  C.  Rutb,  Hinsdale. 

Seventeenth  Cireuil.-*The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

JUDOBflL 

ABTHint  H.  FktosT,  Bockf ord. 
Charijb  H.  Donnsllt,  Woodstodk, 
BOBBBT  W.  Wbiobt,  Belvidere. 


(4)  C0UET8  OF  COOK  COUNTY, 

The  State  Constitation  recognizes  Cook  conntj  as  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
oountj.  The  Criminal  Court  has  the  Jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi-criminal  oases  onlj,  and  the  judges  of  the  Circuit 
and  Superior 'Courts  are  judges,  ex  offieto^  of  the  Criminal  Court 

CIRCUTr  COURT. 

CLBUL— Joseph  E.  Bidwill,  Jr.,  County  Building,  Chicago. 

junosB. 
GsosoB  A.  Cabfbmteb,  John  Gibbonb, 

RiCHABD  a  TUTHILL,  EDWARD  O.  BROWN, 

richabd  w.  cuffobd^  lockwood  honorb, 

Traxk  Baker,  Oborob  Kbbstbn, 

Francis  Adaios,  Juuan  W.  Mack, 

Thomas  O.  Windbb.  Frbdbrick  A.  Smith, 

Mxbritt  W.  PurcxiiBT,  Charlbs  M.  Walkbb. 

SUPERIOR  COURT. 
Clbbk— Charles  W.  Yail,  County  Building,  Chicaga 

JUDOBSb 
WiLUAM  H.  HcSURBLT  HbNRY  V.  FrBBMAN, 

Bbn  11  Smith,  Farlin  Q.  Ball, 

Thbodorb  Brbntano,  Akbl  Chttraub, 

Gborgb  a.  Duput,  JnsB  Holdom, 

Albert  C.  Barkbs,  M  vrcub  A.  Kavaicaoh, 

Arthur  H,  Cbbtladi,  Will^rd  H.  McEwbb. 
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(5)  CITY  COURTS. 


City  Coxais  existing  priof  to  the  (Constitution  of  1870  were  continued 
until  abolished  by  the  qualified  Toteis  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  8f,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  £.,  X  &  £.  Ry.  C6.»  141  liL  497.) 

THE  CITY  COURT  OF  ALTON. 
Jambs  £.  Dunnkoan,  Judge.         Francis  Brandeweidb,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edward  11  Mangan,  Judge.  Frank  W.  Grsbnawat,  Clerk. 

THE  aTY  COURT  OF  CANTON. 
P.  W.  OAUiAaHBR,  Judge.  W.  a  Gleason,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Homer  Abbott,  Judge.  Edward  H.  KiRais,  Clerk. 

THEi  CITY  COURT  OF  EAST  ST.  LOUIS. 
W.  J.  N.  MoTBRS,  Judge.  Thomas  J.  Hsaly,  Clerki 

THE  CITY  COURT  OF  ELGIN. 
Edward  M.  Manoan,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  MoWilliams,  Judge.  Harrt  L.  Ballard,  Clerki 

THE  CITY  COURT  OF  MATTOON.    • 
Horace  S.  Clark^  Judge.  Thomas  M.  Lytlb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
JoBiAH  P.  Hodob,  Jud>;e.  Joseph  R.  Baboook,  Clerk 

THE  CITY  COURT  OF  ZION  CITY. 
¥•  v.  Barnes,  Judge.  O.  L.  Sprkchbr,  Clerk. 

MUNICIPAL  COURT  OF  CHICAGO. 

Established  by  Act  of  May  18,  1905  (L.  1905,  p.  158). 

chief  justice. 

Harry  Olson. 


jF^EBMAN  K.  Blake 
William  W.  Maxwell 
Judson  F.  Gk>iNO 
William  N.  Gkmmill 
WiLUAM  N.  CorrRELL 
Edwin  K.  Walker 
Edward  A.  Dicker 
Isidore  H.  Himes 
Arnold  Heap 


associate  judges. 

John  W.  Houston 
John  H.  Hume 
John  R.  Newcomer 
McKbnzie  Cleland 
John  C.  Scoville 
Stephen  A.  Poster 
Frank  Crowe 

MaNCHA  BRUQGEMSir- 
ER 

Michael  F.  Girten 


Henry  C.  Hitler 
Frank  P.  Sadler 
Max  Eberrardt 
Thomas  B,  Lantry 
FrederickL.  Fake.  Jr, 
Adelor  J.  Petit 
Charles  N.  Gk»oDNow 
Oscar  M.  Torrison 
Hosea  W.  Wells 
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(6)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Coolk,  Kane,  La  Salle.  Peorfat  Sangamon,  St.  Glair 
and  WiH,  each  havini^  a  population  of  over  70,000,  probate  ooorts  are 
established,  distinct  fxom  the  ooonty  oonrtB.  In  the  other  oounti^  the 
county  courts  have  juxisdictkiD  In  all  mattero  of  probate.  (Laws 
1»81,  73.) 

JUDGB8.  OOUKTIIS.  OOUirrT  SBATSb 

Chabus  B.  McOrort. Adams Quincj. 

WnxiAXS.  Dkwbt Alexander. Cairo. 

Wm.H.  Dawdt Bond Greenville, 

Wm.  C.  DbWolf Boone BeWidera 

WiLLABD  Y.  Baker Brown   Mt.  Stefling. 

Jok  A.  Davis Bureau. Princeton. 

F.  I.  BiZAiLUON Calhoun Hardin. 

John  D.  TuBKBAuaH Carroll Mt  CavolL 

Darius  N.  Walkkr... Cass Virginia. 

Thomas  J.  Roth Champaign Urbaaa. 

Jambb  H.  Moroan Christian «....  Taylorville. 

HbrshblR  SifAYXLT Clark. Marshall. 

Alsir  N.  Toluvxr Clay Louisville. 

James  Aujw Clinton Carly le. 

T.  N.  CoFKR Coles Charleston*- 

Lewis  RiMAKBR Cook •. Chicago. 

Charles  S.  CuTTiKa,Pxo*  <^-*  Cook Chicago. 

John  C.  Maxwru.. Crawford Robmson. 

A.  L.  RUFFNBR Cumberland Toledo. 

William  L.  Poin> DeKalb Sfoamore, 

Fred  C.  Hill. DeWitt Qhiton. 

W.  J.  Dolbon Douglas. •. . . .  Tuscola. 

M AZZIKI  8LU89KR. DuPsgc W  heatou. 

\V ALTER  &  Lamon Edgar Paris.   • 

Isaac  W.  Ibbotson Edwards Albion. 

BiicHAEL  O'DoRivBLL Effingham Effingham. 

John  H.  Webb Fayette. Vandalia. 

H.  H.  Kerr. F<Mrd Paxton. 

T.  J.  Myers Franklin Bentcm. 

John  D«  Breckenridgb Fulton Lewistown. 

W.&  Phillips Gallatin Shawneetowou 

Thomas  Hbnshaw Greene Carrollton. 

Gboroe  W.  H.V9ioti. Grundy Morris. 

JohnM.  Ecklbt Hamilton. McLeansbora 

Charles  A.  James Hancock Carthage. 
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Frederick  8.  Hebard  y.  Thomas  Tllley. 
GeiL  No.  18,269. 

"L  yisDict—when  disturbed  tu  against  the  evidence.  A  ver- 
dict which  clearly  preponderates  in  favor  of  the  losing  party  will 
be  set  aside  on  review. 

2.  Receivers,  etc. — w?Mt  eaeential  to  render,  peraonally  liable. 
Wherever  assignees^  trustees,  receivers,  or  the  like,  have  been 
held  to  a  personal  responsibility,  such  responsibility  is  predicated 
upon  contracts  made  by  them  either  in  their  official  capacity  or 
contracts  which,  by  legal  construction,  are  held  to  have  the  qual- 
ity of  personal  responsibility. 

Assumpsit  Appeal  from  the  Circuit  Ck)urt  of  Cook  county;  the 
Hon.  Thomas  O.  Windes,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1906.  Reversed  and  remanded.  Opinion  filed 
May  13,  1907. 

EoBEBT  P.  Pettibone,  fot  appellant, 

CoNSiDEH  H.  WiLLETT,  for  appellee;  Sidney  S. 
GoBHAM,  Hbnby  W.  Wales  and  William  H.  Duval,  of 
counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Thomas  Tilley,  an  architect,  commenced  this  suit  in 
assumpsit  against  Frederick  S.  Hobard,  and  filed  a 
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2  Appellate  Courts  of  Illinois. 

Vol.  134.]  Hebard  v.  Tilley. 

declaration  consisting  of  the  common  counts,  with  a 
bill  of  particulars  attached  as  follows : 

**For  services  as  custodian  of  building  known  as 
*Open  Board  of  Trade  Building/  18-24  Pacific  avenue, 
Chicago,  Illinois: 
From  Aug.  17,  1899,  to  Aug.,  1900,  365 

days  and  nights,  $5  per  day, $1,825.00 

From  Aug.  17,  1900,  to  Aug.,  1901,  365 

days  and  nights,  $5  per  day, 1,825.00 

From  Aug.  17,  1901,  to  Aug.,  1902,  365 

days  and  nights,  $5  per  day, 1,825.00 

From  Aug.  17,  1902,  to  May  1,  1903,  254 
days  and  nights,  $5  per  day, 1,275.00 


$6,750.00.'^ 
The  suit  proceeded  to  trial  under  a  plea  of  non 
assumpsit  before  the  Circuit  Court,  with  a  jury,  the 
latter  of  whom  rendered  a  verdict  for  $2,670,  upon 
which  the  court,  after  overruling  a  motion  for  a  new 
trial,  entered  judgment. 

The  points  urged  in  argument  for  a  reversal  of  this 
judgment  are  that  the  verdict  does  not  dp  justice  be- 
tween the  parties;  that  it  is  clearly  contrary  to  the 
weight  of  the  evidence;  error,  in  the  rulings  of  the 
trial  court  in  the  admission  and  rejection  of  evidence, 
and  error  in  the  instructions  of  the  court  to  the  jury. 
The  plaintiff  rested  his  case  upon  an  implied  prom- 
ise to  pay  for  the  services  he  claims  to  have  rendered 
as  custodian.  In  May,  1897,  plaintiff  rented  an  oflSce 
on  the  third  floor  in  the  Open  Board  of  Trade  Build- 
ing, on  La  Salle  street,  Chicago,  at  a  rental  of  $25 
per  month,  from  one  Barclay  W.  Perkins,  receiver 
under  a  foreclosure  proceeding  instituted  by  the  Illi- 
nois Trust  &  Savings  Bank  of  Chicago.  In  that  office 
plaintiff  transacted  his  business  or  calling  as  an  archi- 
tect, in  which  he  had  theretofore  been  engaged  for 
about  fifty  years.  In  May,  1899,  the  Open  Board  of 
Trade  Building  was  closed  and  vacated  by  all  of  the 
tenants  but  Tilley.    He  was  indebted  for  unpaid  rent^ 
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and  by  an  agreement  with  Perkins,  he  says,  he  stayed  in 
the  building  to  take  care  of  it  nntil  his  arrearages  of  rent 
were  paid.  He  testifies  he  had  no  special  arrangement 
or  agreement  with  Perkins  about  what  his  compensa- 
tion should  be,  and  he  admits  that  he  never  requested 
Perkins  to  pay  him  anything.  On  August  16, 1899,  Per- 
kins was  discharged  as  receiver,  and  the  prendses  aban- 
doned by  him,  and  the  parties  interested  in  the  fore- 
closure suit  in  which  he  was  appointed.  On  the  same 
day  Hebard  was  appointed  receiver  in  a  strict  fore- 
closure suit  commenced  by  the  Hibernian  Bank  of 
Chicago,  and  in  virtue  of  the  authority  thus  conferred, 
Hebard  went  to  the  Open  Board  of  Trade  Building 
to  take  possession  and  found  Tilley  there.  Hebard  was 
accompanied  by  Grant  Carpenter,  manager  of  the  rent- 
iog  department  of  the  real  estate  firm  of  Wm.  A.  Bond 
&  Co.  These  parties  went  all  over  the  building  to- 
gether, Hebard  explaining  to  Tilley  his  connection 
with  the  property.  Tilley  testifies  that  "Hebard  made 
arrangements  to  have  me  stop  and  look  after  the 
building,*'  but  Hebard  and  Carpenter  say  that  Tilley 
is  mistaiken,  that  Tilley  **said  something  about  con- 
tinuing there,''  and  that  Hebard  replied,  **That  is 
something  I  cannot  arrange  for  now."  Tilley  moved 
from  the  third  floor  room  to  the  southwest  comer  of 
the  second  floor,  where  he  occupied  two  rooms,  in 
which  he  not  only  transacted  his  business  affairs,  but 
lived.  He  seems  to  have  been  his  own  housekeeper, 
doing  his  own  cooking,  attended  by  no  one,  but  occa- 
sionally visited  by  congenial  cronies,  whom  he  hospi- 
tably invited  "to  take  something"— which  "some- 
thing," the  record  discloses,  was  of  a  liquid  nature 
with  alcoholic  characteristics.  Tilley  had  his  business 
cards,  which  he  gave  out  occasionally,  and  did  some 
architectural  work,  but  we  judge  from  the  record  very 
little  for  which  he  received  compensation.  About  two 
years  and  a  half  after  Hebard 's  appointment  Tilley 
put  on  the  door  of  one  of  his  rooms  this  sign:  "T. 
Tilley,  Custodian  of  Building.  Rap  loud."  The  ad- 
monition to  callers  to  "rap  loud"  was  because  of  an 
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infirmity  of  deafness  with  which  Tilley  was  afflicted. 
During  Tilley 's  custodianship  much  of  the  plumbing, 
ironware  and  fixtures,  such  as  lead  pipe,  door  knobs, 
various  kinds  of  plates,  faucets,  marble  tops  of  wash- 
stands,  etc.,  were  purloined  from  the  building  without 
attracting  the  attention  of  Tilley,  and  it  is  said  that 
some  persons  knocked  on  the  door  with  a  hammer, 
kicked  and  banged  it  and  rapped  on  the  windows  in 
a  vain  effort  to  arouse  Tilley.  This  evidence  is 
claimed  to  have  some  bearing  on  Tilley 's  claim  as 
circumstances  tending  to  show  that  he  was  not  acting 
as  custodian,  and  did  not  take  care  of  the  building, 
but  simply  occupied  rooms  for  his  own  convenience. 

During  the  time  covered  by  Hebard 's  receivership 
he  gave  some  directions  to  Tilley  in  relation  to  per- 
mitting F.  S.  Osborne  to  clean  out  and  occupy  a  certain 
portion  of  the  building  for  sleeping  rooms  for  serv- 
ants of  his  hotel,  and  at  another  time  to  store  furni- 
ture in  it.  On  another  occasion  Hebard,  with  Mr. 
Clarke,  the  president  of  the  Hibernian  Bank,  was 
shown  through  the  building  by  Tilley.  Tilley  claims  to 
have  had  several  talks  with  Hebard  in  relation  to  his 
acting  as  custodian  of  the  building,  but  admits  that 
Hebard  never  agreed  to  pay  him  any  fixed  compensa- 
tion. 

Tilley  detailed  some  conversations  with  Henry  S. 
Osborne,  in  which  he  stated  that  he  went  into  the  build- 
ing as  custodian  under  an  arrapgeipent  with  Mr.  Per- 
kins, acting  for  the  Illinois  Trust  &  Savings  Bank. 
He  admitted,  however,  that  he  never  received  any 
money  from  Perkins.  Plaintiff  grounds  his  right  to 
recover  on  an  implied  promise  to  pay  for  services  as 
custodian  on  a  quantum  meruit,  and  the  affirmative 
proof  to  sustain  such  claim  is  conJSned  to  his  own  testi- 
mony. There  is  no  supporting  prodf.  In  contradic- 
tion to  Tilley,  Hebard  swears  that  when  Tilley  talked 
about  continuing  there  he  replied  that  **That  is  some- 
thing I  can't  arrange  for  now.*'  That  he  went  to  the 
building  but  seldom,  having  employed  Carpenter  of 
Wm.  A.  Bond  &  Co.  to  look  after  it.    That  at  his  first 


Digitized  by 


Google 


Chicago — ^Fibst  District — ^A,  D.  1907.       5 

Hebard  v.  Tilley. 

interview  with  Tilley,  Carpenter  was  with  him.  He- 
bard further  testifies  that  Tilley  was  an  old  man  and 
apparently  in  straightened  circumstances,  and  the  Illi- 
nois Trust  &  Savings  Bank  people  told  him  that  the 
old  man  had  no  home  and  that  he  had  better  let  him 
stay  in  the  building,  and  he  did.  That  Tilley  never 
said  anything  to  him  about  compensation  until  a  few 
months  before  he  went  out.  That  he  had  no  interest 
in  the  property  save  as  receiver,  and  so  explained  to 
Tilley  in  his  first  interview.  That  he  never  gave  Tilley 
any  orders  in  relation  to  the  building;  never  found 
fault  with  him  for  any  seeming  neglect  of  care  for  the 
building,  for  the  reason  he  did  not  consider  him  an 
employe.  That  he  regarded  him  as  a  poor  old  man, 
living  there  as  a  comfortable  place,  and  he  put  in  a 
stove  in  the  winter  and  sent  him  a  little  coal  to  keep 
him  from  freezing  to  death,  because  he  complained  of 
the  cold  and  said  the  fireplace  did  not  furnish  enough 
heat 

Henry  S.  Osborne,  a  lawyer  interested  in  the  build- 
ing, was  often  at  the  building  when  he  did  not  find 
Tilley  there.  He  testified  that  on  several  occasions 
he  banged  hard  at  the  door  of  Tilley 's  rooms  without 
securing  any  response  and  without  seeing  Tilley. 
That  at  one  time  when  he  had  gained  access  to  Tilley 's 
rooms,  Tilley  exhibited  some  plans  of  a  building  and 
talked  about  them,  and  gave  his  card,  on  which 
it  was  stated  Tilley  was  an  architect.  Osborne  and 
Tilley  discussed  the  financial  straits  involving  the 
property,  and  Osborne  told  him  that  the  parties  in- 
terested in  the  equity  had  no  money  with  which  to 
pay  for  plans  for  remodeling  the  building,  or  to  re- 
model it  and  put  it  on  an  income  producing  basis. 
On  one  occasion  he  employed  Tilley  to  make  some 
sketches  and  paid  him  for  them.  Tilley  never  in- 
formed Osborne  that  he  was  custodian  or  in  charge  of 
the  building,  or  that  he  was  entitled  to  any  compensa- 
tion. That  one  time  Tilley  said  he  was  going  to 
Mexico  where  it  was  warm,  and  at  another  that  he 
would  go  to  Denver. 
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In  conversation  with  TiUey  March  17,  1903,  in  Os- 
borne's oflSce,  where  Tilley  said  he  had  conle  at  the 
request  of  Hebard,  being  subsequent  to  the  time  Tilley 
made  his  claim  to  Hebard  for  compensation,  Tilley 
said  to  Osborne,  among  other  things,  in  the  presence 
of  Harper  E.  Osborne,  that  when  Hebard  first  saw  him 
at  the  Open  Board  of  Trade  Building  he  told  him  that 
he  was  not  prepared  to  make  any  arrangement  with 
him,  and  that  Hebard  never  had  made  any  arrange- 
ment with  him  or  any  one  else.  Harper  E.  Osborne 
corroborates  Henry  S.  Osborne  as  to  the  statement 
made  by  Tilley  March  17,  1903.  Grant  Carpenter  cor- 
roborates the  testimony  of  Hebard  in  relation  to  what 
was  said  between  him  and  Tilley  at  the  time  he  first 
visited  the  building  after  his  appointment  as  receiver, 
and  particularly  as  to  Hebard 's  telling  Tilley  that  he 
was  not  prepared  to  make  any  arrangement  with  him. 
He  also  testified  negatively  that  Tilley  never  made  any 
claim  to  him  for  pay. 

It  is  patent  from  the  foregoing  that  the  judgment 
in  this  record  is  contrary  to  the  greater  weight  of  the 
evidence.  The  proof,  instead  of  preponderating  in 
favor  of  plaintiff's  claim,  entirely  overcomes  it,  and 
as  well  said  by  this  court  in  I.  C.  E.  E.  v.  Cunningham, 
102  HI.  App.  206:  ''The  mere  fact  that  a  jury  have 
passed  upon  questions  of  fact  cannot  absolve  this 
court  from  the  duty  of  determining  whether  or  not  the 
verdict  is  justified  by  the  evidence.  That  duty  by  the 
statute  is  placed  upon  this  court. '*  And  the  observa- 
tions of  the  court  in  Bradley  v.  Palmer,  103  111.  15, 
are  of  equal  force  here,  that  '*When,  as  in  the  case  at 
bar,  the  record  shows  that  the  verdict  is  against  the 
clear  weight  and  preponderance  of  the  evidence,  it  will 
be  set  aside.*' 

On  the  crucial  question  upon  which  plaintiflF's  right 
.to  recover  rests,  viz:  the  claim  of  his  employment  by 
Hebard  as  custodian  of  the  building,  three  unimpeached 
witnesses  flatly  contradict  liim.  The  fact  that  Tilley 
was  in  indigent  circumstances  and  for  more  than  two 
years  and  a  half  made  no  claim  on  Hebard  for  corn- 
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pensation,  is  a  strong  corroborate  circumstance  sus- 
taining Hebard  *s  insistence  that  he  did  not  employ 
Tilley.  ' 

There  were  errors  conmiitted  by  the  court  in  the  rul- 
ings upon  the  evidence,  particularly  in  ruling  out  some 
of  the  questions  put  to  the  witness  Perkins,  but  in  our 
view  of  the  case,  these  errors  are  of  no  importance 
and  do  not  materially  affect  the  result.  Neither  are 
the  objections  made  to  the  instructions  of  the  court  to 
the  jury  of  controlling  importance,  and  we  therefore 
refrain  from  commenting  upon  them. 

We  do  not  regard  the  question  of  the  personal  lia- 
bility of  the  defendant,  because  of  the  fiduciary  ca- 
pacity in  which  he  was  acting,  under  the  evidence  in 
this  record,  to  be  involved  or  necessary  to  a  decision 
of  this  case. 

It  may,  however,  be  stated  as  an  axiomatic  proposi- 
tion, and  it  so  appears  in  all  the  cases  to  which  plaint- 
iff's counsel  has  cited  us,  that  wherever  assignees, 
trustees,  receivers,  or  the  like,  have  been  held  to  a 
personal  responsibility,  such  responsibility  is  predi- 
cated upon  contracts  made  by  them  either  in  their 
official  capacity  or  contracts  which,  by  legal  construc- 
tion, are  held  to  have  the  quality  of  personal  responsi- 
bility. But  how  can  this  contention  arise  in  the  case 
at  barf  In  the  first  place,  it  is  admitted  that  defend- 
ant made  known  to  plaintiff  his  official  relation  to  the 
property  and  the  capacity  in  which  he  was  acting.  In 
the  second  place,  plaintiff  has  failed  tp  establish  by 
the  evidence  a  claim  against  defendant  in  any  capacity, 
personal  or  official. 

The  judgment  of  the  Circuit  Court  being  contrary  to 
the  greater  weight  of  the  evidence,  it  is  reversed  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Edwin  Heslip  y.  Hjalmar  Anderson  et  ah 
een.  No.  18,884. 

1.  Judgment  note — what  sufficient  execution  of,  A  sufficient 
execution  of  a  note  and  warrant  to  confess  judgment  appears 
where  the  signature  of  the  maker  is  attached  only  to  the  war- 
rant of  attorney  at  the  foot  of  the  same  sheet  of  paper  upon 
which  both  the  note  and  warrant  of  attorney  were  written. 

2.  Injunction — when  does  not  lie  to  restrain  enforcement  of 
judgment  at  law.  A  bill  does  not  lie  to  restrain  the  enforcement 
of  a  Judgment  at  law  where  the  defendant  therein  either  might 
or  could  have  availed  at  law  of  all  the  matters  set  up  In  thd  bill 
by  way  of  defense  to  the  Judgment 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Osoab  E.  Heabd,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1906.  Affirmed.  Opinion  filed  May  13, 
1907. 

N.  A.  KA.UFMA27N,  for  appellant. 
Chables  R.  Napieb,  for  appellees. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  order  dissolving  an  in- 
junction and  dismissing  appellant's  bill  for  want  of 
equity. 

The  bill  as  amended  sought  to  enjoin  the  prosecution 
of  suits  on  weekly  instalments  of  $15  each  on  a  debt 
of  $350.  It  appears  that  Anderson  sold  to  Heslip  a 
saloon  business  in  Chicago,  as  Heslip  claims,  for 
$1,350,  but  as  he  avers  in  his  bill,  Anderson  insists 
the  purchase  price  was  $1,700.  Heslip  says  lie  paid 
the  $1,350  in  cash,  but  avers  that  Anderson,  while  not 
denying  receipt  of  such  cash  payment,  claims  that  ap- 
pellant signed  in  form  a  judgment  note  for  $350  for 
the  balance  of  the  purchase  price  of  $1,700,  payable 
in  two  months,  and  is  further  contending  that  the  note 
was  defectively  executed,  in  that  Heslip  only  signed 
the  warrant  of  attorney  to  confess  judgment,  and  did 
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not  sign  the  note,  although  both  note  and  power  of 
attorney  are  partly  printed  and  written  on  one  side 
of  a  single  sheet  of  paper.  That  by  reason  of  such 
defective  execution  an  action  was  not  maintainable 
upon  it,  and  that  thereafter  Heslip  promised  Anderson 
to  pay  the  $350  in  that  instrument  mentioned  in  weekly 
instalments  of  $15  each.  That  several  suits  w^re  com- 
menced for  several  instalments,  and  notwithstanding 
the  defense  claimed  was  made  before  the  justices' 
judgments  were  rendered  in  favor  of  Anderson,  and 
that  other  suits  for  other  instalments  are  threatened 
and  one  is  pending.  Nils  J.  Hendrickson  and  Peter  F. 
Bretz  are  county  constables,  holding  justice  court  proc- 
ess in  the  case,  and  Charles  R.  Napier  is  counsel  for 
Anderson.  It  is  prAyed  that  further  prosecution  of 
other  suits  and  the  collection  of  the  judgments  of  the 
justice  courts  be  enjoined,  and  that  the  alleged  note 
for  $350  be  delivered  up  and  canceled.  The  injunc- 
tion as  prayed,  was  granted  without  notice,  and  it  was 
afterwards  dissolved  on  the  motion  of  the  appellees  on 
the  face  of  the  bill,  and  the  bill  dismissed. 

There  seems  to  be  a  misapprehension  as  to  the  law 
governing  the  so-called  judgment  note  in  question.  It 
is  said  that  the  note  was  defectively  executed  because 
the  signature  of  appellant  was  not  attached  to  the  note 
proper,  but  only  to  the  warrant  of  attorney  at  the  foot 
of  the  same  sheet  of  paper  upon  which  both  the  note 
and  warrant  of  attorney  were  written. 

The  rule  of  law  governing  an  instrument  executed 
in  the  same  manner  precisely  as  the  note  and  warrant 
of  attorney  in  question  is  promulgated  in  Packer  v. 
Roberts,  140  HI.  9,  in  which  the  court  say,  p.  15 :  '^The 
note  and  power  of  attorney  are  both  written  over  one 
signature  and  must  be  regarded  as  one  instrument. 
Such  an  instrument  is  to  be  construed  by  the  same 
rules  which  govern  the  construction  and  application 
of  written  contracts  in  general. '* 

Whether  judgment  be  entered  by  confession  or  suits 
prosecuted  for  the  $15  instalments  of  the  alleged  $o50 
debt,  the  court  in  which  such  suits  might  be  brought 
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would  be  vested  with  ample  power  and  jurisdiction  to 
entertain  the  defense  claimed,  as  set  forth  in  the  bill, 
and  if  maintained  by  the  proofs,  to  relieve  appellant 
from  the  obligation  claimed  to  exist 

There  was  no  suflScient  reason  for  making  applica- 
tion for  an  injunction  without  notice.  We  will  assume 
that  upon  notice  and  argument  the  chancellor,  in  the 
first  instance,  would  have  denied  the  injunction  for 
the  same  reasons  he  dissolved  it  when  the  matter  was 
presented  with  the  deliberation  of  a  hearing  from  both 
sides  of  the  controversy. 

Where  suits  growing  out  of  contract  right,  so 
claimed  between  the  parties,  and  where  the  same  right 
is  not  assailed  by  different  persons,  no  right  to  an  in- 
junction exists  because  the  assertion  of  such  rights 
will  involve  numerous  suits.  Chicago  Public  Stock  Ex. 
V.  McClaughry,  148  HI.  372. 

Henderson  v.  Flanagan,  75  111.  App.  283,  was  in  some 
of  its  features  similar  to  the  case  at  bar,  and  more 
particularly"  in  numerous  suits  being  threatened,  and 
the  court  say,  on  p.  297:  **That  a  suit  has  been  com- 
menced and  sixty  more  threatened,  is  not  of  itself  a 
cause  for  equitable  cognizance.  They  are  all  between 
appellant  and  appellee.  *'  So  here,  whatever  suits  are 
imminent  or  threatened,  they  must,  on  the  facts  stated 
in  the  bill,  be  between  appellant  and  appellee  Hjal- 
mar  Anderson. 

The  bill  here  shows  no  ground  for  the  interposition 
of  a  court  of  equity,  and,  as  said  in  Reilly  v.  Tolman, 
54  HI.  App.  589:  **  Appellant  can  make  any  defense 
he  has  to  the  note  in  a  suit  at  law,  if  one  should  be 
brought.  The  note  being  past  due,  any  assignee  thereof 
will  take  the  same  subject  to  appellant's  rights.'* 

The  fact  that  two  minor  tribunals  have  heard  and 
considered  appellant's  defenses,  and  have  decided  that 
they  are  not  well  taken,  lend  no  force  to  appellant's 
claim,  resting  thereon,  for  the  interposition  of  a  court 
of  equity,  nor  furnish,  uncontroverted,  any  foundation 
for  equitable  relief. 


Digitized  by 


Google 


Chicago — First  District — ^A.  D.  1907.      11 

Chicago  Typo.  Union  No.  16  y.  Barnes  ft  Co. 

The  decree  of  the  Circuit  Court  dissolving  the  in- 
junction and  dismissing  the  bill  as  amended  for  want 
of  equity,  is  affirmed. 

AUirmed. 


Chicago  Typographical  Union  Nq.  16  t.  A.  £.  Barnes  & 
Company  et  al.. 
Gen.  No.  18,040. 

1.  ComxHFT — effect  of  appetU  from  injunctUmal  order  upon  juris- 
diction of  court  to  punish  for,  A  court  may  punish  a  violation  of 
an  injunctional  order  notwithstanding  such  order  has  been  ap- 
pealed from  and  the  appeal  remains  undetermined. 

2.  Contempt — power  of  court  to  impose  compensatory  fine.  It 
is  within  the  power  of  a  court  of  equity  to  impose  a  fine  to  serve 
as  well  for  punishment  as  for  compensation  to  the  party  injured 
by  reason  of  the  violation  of  the  injunction  which  is  made  the 
basis  of  the  contempt  proceedings. 

3.  VoLXJHTABY  ASSOCIATION— riflf At  to  join  OS  defendant.  A  volun- 
tary association  in  equity  may  be  sued  as  such  without  the  Joinder 
of  its  individual  members  where  its  membership  is  large. 

Injunctional   proceeding.    Appeal   from    the    Superior  Court   of 

Cook  county;  the  Hon.  Jessx  Holdom,  Judge,  presiding.  Heard  in 

the  Branch  Appellate  Court  at  the  March  term,  1906.  Affirmed. 
Opinion  filed  May  14,  1907. 

Statement  by  the  Court.  This  is  an  appeal  from 
a  decree  imposing  upon  appellant  a  fine  of  $1,000 
for  contempt  of  court  in  violating  an  injunction  by 
which  appellant,  its  officers  and  persons  acting  in  com- 
bination with  them  were  restrained  from  obstructing 
and  interfering  with  appellees  in  the  conduct  of  their 
business.  The  bill  of  complaint  upon  which  the  in- 
junction issued,  and  the  injunction  order  which  the 
defendants  are  charged  with  violating,  are  set  forth 
at  length  in  the  statement  preceding  the  opinion  of 
this  court  in  Chicago  Typographical  Union  et  al.  v. 
A  E.  Barnes  &  Co.,  post,  p.  20,  which  was  an  appeal 
from  the  final  order  making  the  injimction  in  contro- 
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versy  permanent.  That  cause  and  this  were  consoli- 
dated for  hearing  and  argued  together.  After  the 
appeal  from  that  final  order  was  perfected  complain- 
ants in  that  cause  filed  a  petition  charging  violations 
of  the  injunction.  The  petition  alleges  that  since  the 
injunction  issued  appellant  and  others  have  main- 
tained a  picket  system  around  the  plants  of  the  said 
complainants,  in  violation  of  the  injunction,  have  in- 
timidated their  employes,  threatened  them  with  bodily 
injury,  kept  up  an  organized  system  of  enticing  such 
employes  away,  and  that  the  president  and  officials 
of  the  appellant  union  have  been  in  active  charge  of 
these  violations.  A  rule  to  show  cause  was  entered, 
to  which  the  defendant  union  and  its  president  filed 
their  answer.  Upon  the  hearing  the  Superior  Court 
found  that  the  respondents,  the  Chicago  Typograph- 
ical Union  No.  16,  Edwin  E.  Wright  and  Edward  E. 
Bessette,  had,  at  the  time  of  its  entry,  knowledge  of 
the  order  of  this  court  of  October  11,  1905,  granting 
a  temporary  injunction,  and  also  had,  at  the  time  of 
its  entry,  knowledge  of  the  final  decree  entered  on  Oc- 
tober 24,  1905,  making  such  injunction  permanent, 
and  that  said  respondents  have  and  each  of  them  has 
since  the  entry  of  said  order  and  decree  and  prior 
to  December  9,  1905,  violated  said  injunction  and  de- 
cree as  charged  in  said  petition.  It  was  found  that 
all  of  the  acts  so  conmaitted  were  a  direct  and  wilful 
violation  of  said  orders  and  a  contempt  of  the  court. 
Thereupon  said  Wright  was  fined  $100  and  sentenced 
to  imprisonment  for  thirty  days  in  the  county  jail; 
Bessette  was  fined  $50  and  sentenced  to  imprisonment 
for  a  like  period  and  the  union  was  fined  $1,000.  There 
is  a  provision  in  the  final  order  that  in  default  of  im- 
mediate payment  of  the  fine  imposed  upon  the  union, 
execution  '*  issue  in  the  name  of  the  People  for  the  use 
of  complainants.  *' 

Eespondents  by  their  answer  to  the  petition  deny 
that  they  or  either  of  them  have  directly  or  indirectly 
authorized  or  instigated  any  acts  in  violation  of  the 
injunction,  and  they  set  up  the  pendency  of  the  appeal 
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taken  to  this  court  from  the  final  order  of  injunction, 
claiming  that  pending  said  appeal  all  **  right,  power, 
jurisdiction  and  control  of  said  Superior  Court  of. 
Cook  county*'  to  enforce  the  provisions  of  the  final 
injunction  were  superseded  and  suspended.  The  an- 
swer also  sets  up  other  matters  apparently  intended 
to  show  that  the  injunction  was  improperly  issued  in 
the  first  place. 

William  H.  Babnum,  for  appellant, 

Tenney,  Coffeen,  Harding  &  Wilkebson,  for  appel- 
lees ;  Horace  Kent  Tenney  and  James  H.  Wilkerson, 
of  counsel. 

Mr.  PREsmiNo  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 

Appellant  earnestly  contends  that  *'in  the  absence 
of  any  statutory  provision  to  the  contrary,  a  perfected 
appeal  from  a  decree  deprives  the  court  appealed  from, 
during  the  pendency  of  such  appeal  of  power  or  juris- 
diction to  enter  further  orders  or  decrees  in  the  case,'* 
including  the  power  to  punish  for  violations  of  the  in- 
junction. In  support  of  this  contention  the  following 
cited  from  section  541  of  Elliott  on  Appellate  Pro- 
cedure will  serve  to  show  the  nature  of  the  claim  thus 
insisted  upon.  '*The  overwhelming  weight  of  author- 
ity is  that  an  appeal  properly  perfected  removes  a 
case  wholly  and  absolutely  from  the  trial  court  and 
places  it  in  the  higher  tribunal.  •  •  •  After  the 
cause  leaves  the  lower  court  it  cannot  act  upon  any 
question,  involved  in  the  appeal.''  Conceding  the  ac- 
curacy of  this  statement,  it  still  remains  to  be  deter- 
mined whether  in  the  case  before  us  the  right  of  the 
chancery  court  which  granted  the  injunction  to  pre- 
vent its  violation  by  contempt  procedure,  is  a  **  ques- 
tion involved  in  the  appeal''  from  the  order  granting 
the  injunction. 

It  appears  from  the  record  that  an  appeal  was  al- 
lowed from  the  final  injunction  order  which  appellant 
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is  punished  for  violating,  upon  an  appeal  bond  *4n 
the  sum  of  one  hundred  dollars, '*  and  it  was  ordered 
that  perfecting  such  appeal  should  not  stay  the  opera- 
tion of  the  injunction.  Without  reference  to  whether 
the  allowance  of  the  appeal  and  its  prosecution  upon 
such  condition  instead  of  by  writ  of  error  was  in  effect 
a  waiver  by  appellant  of  the  right  of  objection  to  the 
condition  so  imposed,  we  cannot  assent  to  the  conten- 
tion that  an  appeal  from  an  order  granting  a  prohib- 
itory injunction  entered  by  a  court  of  competent  juris- 
diction as  in  this  case,  deprives  the  court  which  granted 
it  of  all  jurisdiction  and  power  to  prevent  its  violation 
and  punish  for  the  contempt  until  such  appeal  is 
finally  disposed  of.  In  O'Brien  v.  The  People,  216  111. 
354-364,  it  is  said  that  ** jurisdiction  does  not  depend 
upon  the  rightfulness  of  the  decision.  It  is  not  lost 
because  of  an  erroneous  decision,  however  erroneous 
that  decision  may  be'*  (citing  cases). and  it  is  further 
said  that  where  the  allegations  of  a  bill  give  the  court 
jurisdiction  to  pass  upon  its  sufl5ciency  (p.  365) 
'*  whether  the  court  decided  correctly  or  incorrectly 
could  not  affect  the  question  of  jurisdiction,  nor  the 
duty  of  all  persons  having  notice  to  obey  the  order 
until  reversed  by  a  court  of  competent  jurisdiction.'' 
In  Franklin  Union  v.  The  People,  220  HI.  355-369,  it 
is  said:  *^The  principle  is  of  universal  force  that  the 
order  or  judgment  of  a  court  having  jurisdiction  is 
to  be  obeyed  no  matter  how  clearly  it  may  be  erro- 
neous." Christensen  v.  The  People,  114  HI.  App.  40- 
58;  Sumner  v.  Village  of  Milford,  214  111.  388-393. 
If  it  is  the  duty  of  all  persons  to  obey  the  order^ 
whether  correctly  or  incorrectly  entered,  can  it  be 
that  the  court  which  entered  it  with  jurisdiction  so 
to  do  has  no  jurisdiction  to  enforce  such  duty  and 
compel  obedience  to  it  until  it  is  reversed  by  a  court 
of  competent  jurisdiction,  notwithstanding  an  appeal 
to  determine  the  correctness  of  the  injunction  order 
itself  t  In  re  Debs,  158  U.  S.  564-596,  it  is  said,  quot- 
ing from  Cartwright's  case,  114  Mass.  230-238:  VThe 
summary  power  to  commit  and  punish  for  contempts 
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tending  to  obstruct  or  degrade  the  administration  of 
justice  is  inherent  in  courts  of  chancery  and  other  su- 
perior courts,  as  essential  to  the  execution  of  their 
powers  and  to  the  maintenance  of  their  authority,  and 
is  part  of  the  law  of  the  land  within  the  meaning  of 
Magna  Charta  and  of  the  twelfth  article  of  our  dec- 
laration of  rights,*'  •••(!)•  599)  *Hhat  the  pro- 
ceeding by  injunction  is  of  a  civil  character  and  may 
be  enforced  by  proceedings  in  contempt;''  and  (p. 
595)  that  **a  court  without  the  power  to  protect  itself 
against  the  assaults  of  the  lawless  or  to  enforce  its 
orders,  judgments  or  decrees  against  the  recusant  par- 
ties before  it  would  be  a  disgrace  to  the  legislation 
and  a  stigma  upon  the  age  which  invented  it."  We 
do  not  understand  that  an  appeal  from  an  injunction 
order  or  decree  deprived  a  court  of  this  inherent  power 
to  punish  for  its  violation.  Though  the  order  should 
subsequently  be  reversed,  until  it  is  reversed  by  an 
appellate  tribunal  it  remains  a  valid  order,  just  as  the 
lien  of  a  judgment  is  still  a  valid  lien  pending  an  ap- 
peal from  the  judgment  itself.  A  proceeding  ifor  con- 
tempt against  those  violating  it  is  not  a  proceeding 
to  enforce  the  injunction  itself.  An  injunction  order 
is  effective  against  all  who  have  notice  of  it  from  the 
time  of  its  entry.  It  requires  no  writ  of  execution  to 
enforce  it.  There  is  nothing  to  be  stayed  by  an  appeal 
from  it.  Such  appeal  raises  only  the  question  of  its 
propriety,  where  the  court  had  jurisdiction  to  enter 
the  order.  It  is  still  the  **duty  of  all  persons  having 
notice  to  obey  the  order  until  reversed  by  a  court  of 
competent  jurisdiction."  To  compel  such  obedience  is, 
we  think,  an  exercise  of  the  court's  inherent  ** power 
to  protect  itself  against  the  assaults  of  the  lawless," 
from  **  contempts  tending  to  obstruct  or  degrade  the 
administration  of  justice."  In  a  contempt  proceeding 
the  propriety  of  the  order  granting  the  injunction  is 
not  a  subject  of  consideration.  An  appeal  from  it 
does  not  of  itself  bring  before  the  reviewing  court  any- 
thing that  has  occurred,  any  conduct  of  the  parties  or 
acts  of  the  chancery  court  subsequent  to  the  allowance 
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of  the  appeal  L.  S.  &  M.  S.  Ry.  Co.  v.  C-  &  W.  I. 
By.  Co.,  100  111.  21-34.  Without  power  in  that  court 
to  protect  itself  and  litigants  against  disobedience  of 
its  prohibitory  orders  and  decrees  pending  the  de- 
termination by  a  reviewing  court  of  their  propriety, 
it  is  apparent  that  the  whole  benefit  of  an  injunction 
might  be  lost  to  the  party  in  whose  favor  it  is  granted. 
A  subsequent  punishment  for  the  contempt  after,  by 
disobedience  of  an  injunction,  irremediable  harm  has 
been  done,  and  the  whole  purpose  and  effect  of  the 
injunction  defeated,  would  neither  protect  the  dignity 
of  the  court  nor  the  rights  of  the  party  injured.  By 
the  mere  filing  of  an  appeal  bond  the  defendant  would 
be  at  liberty  to  proceed  at  his  leisure  in  disregard  of 
the  order  and  defiance  of  the  court. 

It  has  been  said  by  our  Supreme  Court  that  by  per- 
fecting an  appeal,  proceedings  under  a  judgment  are 
superseded  (Ambrose  v.  Weed,  11  HI.  488-491) ;  that 
'^the  appeal  operates  as  a  supersedeas  granted  on  a 
writ  of  error,,  or  the  order  of  a  circuit  judge  staying 
a  judgment  in  the  Circuit  Court '^  (Oakes  v.  Williams, 
107  111.  154-157);  that  the  appeal  does  not  vacate  a 
decree  or  destroy  its  lien,  it  merely  suspends  the  opera- 
tion of  a  decree  (Waiker  v.  Doane,  108  111.  236-247). 
In  like  manner  an  appeal  does  not  vacate  or  destroy 
the  validity  and  authority  of  a  prohibitive  injunction 
order  or  decree,  nor  suspend  the  duty  of  obedience  to 
it,  however  its  operation  might  be  affected  in  other 
respects  if  any.  The  power  of  a  court  of  equity  to 
issue  the  writ  of  injunction  is  not  conferred  by  express 
statute.  It  is  one  of  the  extraordinary  remedies  grow- 
ing out  of  the  inadequacy  of  other  means  to  effect  its 
purpose  and  protect  individual  £^*d  property  rights. 
A  prohibitory  injunction  operates  generally  to  main- 
tain a  status  existing  before  the  acts  enjoined  <% 
threatened  or  undertaken.  Appeals  or  writs  of  errc 
have  the  like  effect.  They  maintain  the  status  while 
they  are  pending.  If  the  power  to  punish  for  con- 
tempt in  violating  an  injunction  is  suspended  by  an 
appeal  from  the  injunction  order  itself,  such  appeal 
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would  no  longer  serve  to  maintain  but  would  destroy 
the  statics.  It  would  practically  dissolve  the  injunc- 
tion and  its  subsequent  aflfinnance  by  an  appellate 
court  would  in  most  cases  avail  the  appellee  nothing. 
In  Green  Bay  &  M.  Canal  Co.  v.  Norrie,  118  Fed.  Rep. 
923,  it  was  said :  *'The  effect  of  the  supersedeas  there- 
fore in  the  present  case  was  not  to  permit  violation 
of  the  injunction  pending  the  appeal  or  to  protect  the 
defendant  in  such  violation;  for  the  plaintiff  might 
at  any  time  have  instituted  proceedings  in  contempt 
to  the  end  that  the  injunction  should  in  the  meantime 
be  obeyed.''  Idem,  128  Fed.  Rep.  896,  affirms  this 
case.  In  High  on  Injunctions,  4th  ed.,  2nd  vol.,  sec. 
1431,  it  is  said:  **An  appeal  from  a  final  injunction 
does  not  suspend  its  operation  and  the  doing  of  the 
act  enjoined  may  be  punished  as  a  contempt  notwith- 
standing such  appeal;  •  •  •  and  the  lower  court 
and  not  the  reviewing  court  is  the  proper  tribunal  to 
entertain  such  proceeding. ' '  Other  references  in  point 
are  High  on  Injns.,  sec.  1698 ;  Slaughter  House  cases, 
10  Wall.  273;  Hovey  v.  McDonald,  109  U.  S.  150-160; 
20  Ency.  of  PI.  &  Pr.  1231;  State  v.  Dillon,  96  Mo. 
62;  Cent.  Un.  Tel.  Co.  v.  Board  of  County  Commrs., 
110  Ind.  203;  Wilkinson  v.  Dunkley  Williams  Co.,  104 
N.  W.  Rep.  (Mich.)  772.  The  rule  is  different  as  to 
mandatory  injunctions.  High  on  Injns.,  sec.  1698a, 
^  We  are  told  that  appellant  cannot  he  sued  in  its 
^930ciation  name  in  this  or  any  other  court.  While 
>appellant  Union  No.  16  is,  it  is  said,  a  voluntary  organ- 
ization, it  insists  upon  its  right  as  such  to  prosecute 
this  appeal,  and  we  are  of  opinion  it  is  entitled  to  do 
so.  As  said  in  Fitzpatrick  v.  Rutter,  160  111.  283-286: 
*'Its  name  implied  a  corporate  body.  It  authenticated 
its  acts  by  a  common  seal,  exercised  corporate  powers 
and  it  is  thus  estopped  from  denying  its  corporate 
existence.  U.  S.  Ex.  Co.  v.  Bedbury,  34  111.  459.''  In 
Franklin  Unjon  v.  The  People,  220  111.  355-364,  a  simi- 
lar objection  is  said  to  have  been  waived  when  not  raised 
in  the  trial  court.   But  a  voluntary  association  may,  as 
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an  exception  to  the  general  rule,  be  made  defendant  in 
equity  where  its  members  are  very  numerous — ^in  this 
case  it  is  said  they  number  at  least  2800 — ^and  where 
those  who  sue  or  defend  do  so  for  the  benefit  of  the 
whole  and  may  fairly  be  presumed  to  represent  the 
rights  and  interests  of  the  whole,  Guilfoil  v.  Arthur, 
158  111.  600;  Fitzpatrick  v.  Butter,  supra.  We  are  of 
opinion,  however,  that  the  petition  must  be  deemed 
sufficient. 

It  is  urged  that  there  is  want  of  proof  of  appellant's 
guilt  beyond  a  reasonable  doubt,  and  that  the  order  im- 
posing penalties  was  therefore  erroneous,  that  none 
of  the  affidavits  filed  in  support  of  the  petition  in- 
criminates the  appellant  Union,  but  relate  to  matters 
res  inter  alios.  The  affidavits  in  support  of  the  peti- 
tion in  the  present  case  tend  to  show  disobedience  of 
the  injunction  by  continuance  of  the  conduct  com- 
plained of  in  the  original  bill.  In  what  respect  the 
evidence  is  insufficient  appellant's  coimsel  do  not  point 
out.  It  tends  to  show  wilful  violations  of  the  injunc- 
tion and  supports  the  finding  of  the  chancellor  in  that 
regard.  Employes  of  appellees  were,  according  to  the 
affidavits,  threatened,  abused,  assaulted,  beaten  and 
otherwise  interfered  with  by  members  of  the  appellant 
Union,  as  if  the  injunction  restraining  such  acts  had 
never  been  issued.  There  is  evidence  tending  to  show 
that  the  union,  its  members  and  officials,  were  actively 
engaged  in  thus  promoting  the  purposes  of  the  con- 
spiracy. 

There  is  evidence  tending  to  show  that  damages  were 
inflicted  upon  appellees  in  and  by  the  violations  of  the 
injunction.  The  record  itself  presents  indubitable  evi- 
dence to  this  effect.  *  *  Hence  the  court  in  imposing  pun- 
ishment may  do  so  for  the  benefit  of  and  by  way  of  com- 
pensating the  injured  party.  But  such  compensatory 
fine  is  properly  limited  in  amount  to  the  actual  damage 
sustained  by  the  plaintiff.''  Encyc.  of  PL  &  Pr.,  vol. 
4,  800.  The  amount  of  the  fine  imposed  on  appellant 
is  the  same  as  that  imposed  in  Franklin  Union  v.  The 
People,  220  111.  355   (see  p.  381-2),  and  cannot  be 
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deemed  excessive.  The  judgment  order  directs  the 
amount  of  the  fine  to  be  paid  to  the  clerk  of  the  Su- 
perior Court  and  in  default  of  immediate  payment, 
directs  the  issue  of  an  execution  in  the  name  of  the 
People  for  the  use  of  complainants,  etc.  In  Franklin 
Union  v.  The  People,  220  111.  355-381,  the  court  did  not 
deem  it  necessary  to  decide  the  question  as  to  the 
power  of  the  trial  court  **  after  the  fine  is  collected  to 
direct  the  payment  of  the  whole  or  any  part  thereof 
to  the  complainants  in  satisfaction  of  their  damages  or 
expenses. '^  In  the  same  case,  Franklin  Union  v.  The 
People,  121  m.  App.  647-657-8,  it  is  suggested  that 
when  the  fine  is  collected  the  defendant  will  then  have 
no  further  interest  in  it.  If  paid  to  the  clerk  of  the 
court,  as  the  order  in  this  case  directs,  the  final  dis- 
position of  it  will  still  be  open  to  further  action  by  the 
court.  In  Gary  Mfg.  Co.  v.  Acme  Flexible  Clasp  Co., 
108  Fed.  Eep.  873,  the  judgment  directed  a  payment  by 
the  derk  of  half  the  fine  to  the  complainant,  and  the 
power  to  do  so  is  upheld.  We  are  inclined  to  think 
the  question  is  not  properly  before  us  for  determina- 
tion under  the  judgment  order  in  the  case  at  bar ;  since 
it  is  only  in  default  of  payment  to  the  clerk  that  the 
execution  in  the  name  of  the  People  for  the  use  of  the 
complainant  is  to  issue.    It  may  never  issue. 

We  have  not  deemed  it  necessary  to  consider  at 
length  in  this  opinion  other  questions  presented  in  the 
voluminous  briefs  filed.  Most  of  the  questions  arising 
in  the  present  case  are  no  longer  open  to  discussion 
since  they  have  been  substantially  disposed  of  in 
O'Brien  v.  TJie  People,  216  111.  354;  Franklin  Union 
V.  The  People,  220  111.  355,  and  the  opinions  of  the 
Appellate  Court  in  those  or  similar  cases  growing  out 
of  the  same  subject-matter.  Upon  careful  considera- 
tion of  the  entire  cause  and  the  arguments  of  counsel, 
we  discover  no  material  error  in  the  record,  and  the 
judgment  of  the  Superior  Court  must  therefore  be 
afi^rmed. 

Affirmed. 
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Chicago  Typographical  Union  No.  16  et  al.  v.  A.  B. 
Barnes  &  Company  et  al. 

Oen.  No.  18,061. 

Stbike  injunction — when  proper.  An  attempt  to  coerce  par- 
ties to  sign  an  agreement  constitutes  duress,  is  illegal,  and  where 
sought  to  be  accomplished  by  conspiracy  and  combination,  vio- 
lence, threats  of  violence,  etc.,  may  be  enjoined  in  equity. 

Injunctional   proceeding.    Appeal   from    the    Superior  Court   of 

Cook  county;  the  Hon.  Jesse  IIoldom,  Judge,  presiding.  Heard  in 

the  Branch  Appellate  Court  at  the  March  term,  1906.  Affirmed. 
Opinion  filed  May  14,  1907. 

Statement  by  the  Court.  This  is  an 'appeal  from  a 
final  decree  of  the  Superior  Conrt  entered  October  24, 
1905,  perpetimlly  enjoining  the  principal  appellant, 
which  is  a  labor  union,  its  officers  and  others  alleged  to 
be  acting  with  them  as  follows : 

From  in  any  manner  interfering  with,  hindering, 
obstructing  or  stopping  the  business  of  said  complain- 
ants, or  any  of  them,  or  of  their  agents,  servants  or 
employes,  in  the  operation  of  the  business  of  said  com- 
plainants, respectively; 

From  picketing  or  maintaining  at  or  near  the  prem- 
ises of  said  complainants,  or  any  of  them,  any  picket 
or  pickets ; 

From  assaulting  or  intimidating  by  threats  or  other- 
wise the  employes  of  any  of  said  complainants,  or  any 
person  who  may  become  or  seek  to  become  employes  of 
said  complainants,  or  either,  of  them ; 

I^rom  congregating  about  or  near  the  places  of  busi- 
ness of  any  of  said  complainants  or  about  or  hear  any 
place  where  their  employes  are  lodged  or  boarded,  for 
the  purpose  of  compelling,  inducing  or  soliciting  the 
employes  of  any  of  said  complainants  to  leave  their 
service  or  to  refuse  to  work  for  them,  or  any  of  them, 
or  for  the  purpose  of  preventing  or  attempting  to  pre- 
vent any  person  from  freely  entering  into  the  service 
of  any  of  said  complainants; 
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From  interfering  with  or  attempting  to  hinder  com- 
plainants, or  any  of  them,  in  carrying  on  their  busi- 
ness in  the  nsnal  and  ordinary  way; 

From  following  the  employes  of  any  of  said  com- 
plainants to  their  homes  or  other -places  or  calling 
upon  them  for  the  purpose  of  inducing  them  to  leave 
the  employ  of  said  complainants,  or  of  molesting  or 
intimidating  them  or  their  families ; 
'^  From  attempting  by  bribery,  payment  or  promise  of 
money,  offers  of  transportation  or  other  rewards  to 
induce  the  employes  of  any  of  said  complainants  to 
leave  their  service; 

From  organizing  or  maintaining  any  boycott  against 
said  complainants,  or  any  of  them; 

From  attempting  to  induce  customers  or  other  per- 
sons to  abstain  from  working  for  or  accepting  work 
from  said  complainants,  or  any  of  them; 

From  attempting  to  prevent,  by  threats  or  injury, 
or  by  threats  of  calling  strikes,  any  person  from  ac- 
cepting work  from  or  doing  work  for  said  complain- 
ants, or  any  of  them; 

From  attempting  to  create  or  enforce  any  boycott 
against  any  of  the  employes  of  the  complainants,  or 
any  of  them,  and  from  attempting  to  induce  people  in 
their  neighborhood  or  elsewhere  not  to  deal  with  them ; 

From  sending  any  circular,  or  other  communication 
to  customers,  or  other  persons  who  might  deal  or 
transact  business  with  said  complainants,  or  either  of 
them,  for  the  purpose  of  dissuading  such  persons  from 
so  doing,  and  from  doing  any  other  act  or  .thing  in 
furtherance  of  the  conspiracy  set  forth  in  said  bill. 

It  is  claimed  in  behalf  of  appellees  that  appellants 
had  been  doing  the  things  enjoined  and  were  threaten- 
ing to  continue  to  do  them  **for  the  purpose  of  advanc- 
ing no  legitimate  trade  or  business  interest  of  their 
own,  but  for  the  purpose  of  maliciously  inflicting  in- 
jury upon  the  business  of  the  complainants.  *' 

It  is  said  by  appellants'  counsel  that  */in  a  cause 
of  such  moment  and  importance  as  this  •  •  •  every 
clause,  allegation  and  sentence  (of  the  bill)  should  be 
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scanned  and  scrutinized  to  ascertain  what,  if  any, 
facts  it  alleges  and  what  parts  of  it  are  to  be  rejected 
as  allegations  of  mere  conclusions,  inferences,  color- 
ings and  characterizations  of  the  pleader;'*  that  by 
this  process  it  will  be  found  that  what  **upon  casual 
ordinary  reading  seems  to  be  an  allegation  of  fact  is 
not  so  in  reality,"  and  that  *  Vhere  vital  and  pivotal 
facts  should  and  presumably  would  if  they  existed 
have  been  alleged  they  are  either  carelessly  or  carefully 
not  alleged  but  only  insinuated  and  left  to  inference.'' 
In  reply  it  is  said  by  appellees'  counsel  that  appel- 
lants' '*  argument  evidently  proceeds  upon  the  theory 
that  the  bill  is  not  to  be  considered  in  its  entirety,  but 
that  each  separate  clause  must  contain  the  elements  of 
a  cause  of  action.  It  is  important,  therefore,  to  get 
clearly  in  mind  the  precise  scope  of  the  bill,  treating  it 
as  a  connected  whole  and  giving  to  it  *the  meaning 
which  it  fairly  conveys  to  a  dispassionate  reader  by 
a  fairly  exact  use  of  English  speech.'  "  In  view  of 
these  contentions  it  may  be  proper  to  state  the  ma- 
terial averments  of  the  bill  at  length  as  set  forth  in 
the  abstract.    It  alleges: 

*'l.  That  your  orators  are,  and  for  some  time  past 
have  been,  members  of  a  voluntary  association  known 
as  The  Chicago  Typothebe,  which  was  organized  for 
the  purpose  of  advancing  and  improving  the  printing 
and  binding  business  in  which  your  orators  are  sever- 
ally engaged  in  the  City  of  Chicago,  and  also  for  the 
purpose  of  employing  skilled  mechanics  whose  services 
may  be  required  by  the  members  of  said  association; 
that  each  of  your  orators  has  been  for  several  years 
past  engaged  in  the  printing  business  in  the  City  of 
Chicago  and  has  valuable  and  well  equipped  plants, 
consisting  of  machinery,  tools,  supplies,  etc.,  necessary 
for  that  purpose,  the  value  of  which  exceeds,  in  the 
case  of  each  one  of  your  orators,  many  thousand  dol- 
lars, and  that  the  business  of  each  one  of  your  orators 
in  each  year  varies  from  $50,000.00  to  upwards  of 
$100,000.00.    That  in  the  conduct  of  said  business  your 
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orators  have  each  made  many  contracts  for  printing, 
all  of  which  are  necessarily  for  future  delivery,  in 
which,  if  carried  to  completion,  there  will  be  a  sub- 
stantial profit,  but  in  which,  if,  for  any  reason,  your 
orators  are  unable  to  fulfill  then),  a  serious  loss  will  be 
entailed,  the  exact  amount  of  which  cannot  now  be 
stated,  but  will  aggregate  many  thousands  of  dollars. 
That,  in  order  to  successfully  prosecute  their  business, 
it  is  necessary  that  their  several  plants  run  substan- 
tially without  interruption;  that  the  various  depart- 
ments of  each  plant  are  necessarily  so  connected  as 
to  be  dependent  Upon  each  other  so  that  the  oper- 
ation of  each  is  essential  to  the  completion  of  the  work 
and  the  proper  conduct  of  the  business.  That  for  the 
purpose  of  conducting  their  business,  your  orators  are 
compelled  to  employ  many  skilled  mechanics,  among 
others  compositors  or  typesetters,  and  that  these  work- 
men, by  association  in  the  course  of  their  employment, 
become  acquainted  with  the  methods  and  habits  of 
business  in  each  particular  shop  so  that  by  reason  of 
that  familiarity  their  services  are  especially  valuable, 
and  changing  the  workmen  and  employing  those  un- 
familiar with  the  wor^  beyond  what  is  required  by  the 
ordinary  exigencies  of  business,  produces  confusion 
and  delay  in  the  completion  of  work,  and  in  many 
ways  causes  substantial  injury.  For  this  reason  com- 
plainants have  always  sought  to  obtain  workmen  of 
high  grade  of  skill  and  intelligence  and  it  is  important 
for  the  successful  prosecution  of  their  business  that 
they  be  allowed  to  freely  exercise  their  right  of  ob- 
taining such  workmen,  irrespective  of  the  question 
whether  such  workmen  belong  or  do  not  belong  to  a 
labor  union. 

**2.  Your  orators  further  show  that 'the  defendant. 
Typographical  Union  No.  16,  is  a  labor  Union  organ- 
ized and  existing  in  the  City  of  Chicago,  whose  mem- 
bers are  typesetters  and  compositors ;  that  it  is  one  of 
the  rules  and  a  part  of  the  policy  of  said  Union  and 
its  members  that  its  members  shall  not  work  with 
mechanics  who  do  not  belong  to  said  Union,  but  are 
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what  are  called  non-union  men,  and  that  said  members 
shall,  at  the  command  and  dictation  of  the  union  and 
its  officers,  strike  and  leave  the  employ  of  an  employer 
who  insists  upon  employing  non-union  men.  A  plant 
or  shop  in  which  only  union  men  are  employed  is,  by 
said  Union  and  in  common  parlance,  called  a  closed 
shop,  while  one  in  which  the  employer  exercises  his 
right  of  employinser  whom  he  pleases  is  called  an  open 
shop.  And  it  is  the  rule,  principle  and  policy  of  said 
Union  and  its  members  to  compel  employers  to  aban- 
don their  right  to  maintain  an  open  shop  and  to  submit 
to  the  Union's  demand  that  they  maintain  only  a  closed 
shop. 

**3.  It  is  also  the  policy  of  said  Union  and  its  mem- 
bers to  adopt  certain  rules  and  regulations,  both  with 
reference  to  the  length  of  time  which  a  man  shall  work 
at  his  trade  and  the  amount  of  wages  which  he  shall 
receive,  and  to  enforce  these  rules  both  by  compelling 
their  own  members  to  strike  and  quit  the  employment 
of  any  one  who  will  not  submit  to  the  union  rules,  and 
also  by  certain  coercion  upon  the  employer  through 
strikes,  interference  with  his  business  and  workmen 
and  other  means  so  as  to  compel  him  to  conduct  his 
business  in  accordance  with  the  rules  laid  down  by  the 
Union.  That  another  means  adopted  by  said  Union 
for  the  purpose  of  accomplishing  its  said  purpose  is 
what  is  called  a  boycott,  by  which  said  Union  en- 
deavors, by  threats,  persuasion  and  otherwise,  to  in- 
duce and  compel  people  to  refuse  to  do  composition 
and  repair  work  for  such  an  employer,  by  threatening 
that  any  one  who  does  so  will  have  a  strike  called  upon 
his  shop,  his  men  taken  out  and  his  business  similarly 
interfered  with.  That  to  accomplish  this  they  direct 
their  members  in  other  shops  to  refuse  to  do  any  work 
brought  to  such  shop  from  an  employer  against  whom 
such  a  strike  has  been  called  and,  if  the  work  is  done, 
to  notify  the  Union  and  call  a  strike  against  the  person 
so  doing  it.  By  which  means  the  Union  and  its  officials 
and  members  seek  to  tie  up  absolutely  the  business  of 
any  employers  with  whom  they  have  a  dispute  so  that  no 
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one  will  deal  with  him^  and  he  will  be  wholly  prevented 
from  transacting  his  business  and  be  so  greatly  injured 
that  he  will,  as  a  means  of  relief,  accede  to  their  de- 
mands. That  among  other  methods  which  are  adopted 
by  the  Union  for  the  purpose  of  compelling  an  employer 
to  submit  to  the  Union's  demands  and  of  compelling 
him  to  conduct  his  business  in  accordance  with  their 
wishes,  they  adopt  what  is  called  the  picket  system, 
by  which  there  is  maintained  about  the  plant  of  a  shop 
where  a  strike  is  in  progress  a  suflScient  force  of  pick- 
ets to  watch  the  employes  going  to  and  from  their  work, 
interfere  with  them  in  so  doing,  endeavor  by  threats 
both  open  and  implied,  by  force  and  intimidation  to 
prevent  them  from  continuing  in  their  employment, 
and  to  induce  them  to  leave  their  employer  for  the  pur- 
pose of  inflicting  injury  upon  him  by  interrupting  and 
interfering  with  his  business.  That  the  Union  and  its 
oflScers  and  members  also,  as  a  means  of  accomplish- 
ing the  same  result,  offer  money  and  other  inducements 
to  men  thus  employed,  for  the  purpose  of  bribing  them 
to  leave  their  employment,  in  some  cases  offering  them^ 
definite  sums  of  money  and  in  other  cases  paying  their 
transportation  to  leave  the  city  and  securing  or  prom- 
ising to  secure  for  them  work  in  other  cities.  That 
they  also  endeavor  to  induce  the  workmen  to  join  the 
Union  so  that  the  Union  may  thereby  acquire  power 
and  authority  over  them  and  may  compel  them  to  obey 
its  demands  with  reference  to  strikes  and  other  matters 
affecting  their  employment.  That  all  of  this  is  done 
for  the  purpose  of  injuring  the  employer  who  is  in- 
volved in  a  dispute  with  his  employes  or  with  the 
Union  and  of  compelling  him  by  such  injury  to  submit 
to  the  terms  upon  which  the  Union  insists.  And  your 
orators  charge  that  all  of  the  acts  of  the  defendants 
hereinafter  set  forth  and  of  those  conspiring  with  them 
to  accomplish  their  ends  were  in  furtherance  of  this 
plan  and  for  the  purpose  of  inflicting  injury  upon  your 
orators. 

**4.    Your  orators  further  show  that  said  Typo- 
graphical Union  No.  16,  in  the  early  summer  of  1905, 
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announced  that  after  January  1,  1906,  it  would  in- 
sist that  eight  hours  should  constitute  a  day's  work 
for  compositors  in  the  City  of  Chicago,  and  that  no 
workman  should  be  allowed  to  work  more  than  that 
time  nor  any  employer  allowed  to  employ  workmen 
who  worked  more  than  eight  hours.  That  your  ora- 
tors and  the  said  Association  known  as  The  Chicago 
Typothetae  have,  on  the  other  hand,  insisted  upon  their 
right  to  determine  for  themselves  upon  what  terms 
they  would  contract  with  their  workmen,  and  upon 
their  right  to  be  left  free  to  contract  with  workmen 
upon  such  terms  as  would  be  mutually  satisfactory  to 
both  parties.  For  this  reason  the  complainants  and 
said  The  Chicago  Typothetae  have  incurred  the  hos- 
tility of  said  Union  and  its  members,  and  they  have 
in  various  ways,  as  is  more  particularly  hereinafter 
set  forth,  combined  together  to  injure  said  Typothetae 
and  its  members  and  to  prevent  them  from  carrying  on 
its  business  except  in  a  manner  satisfactory  to  the 
Union. 

**5.  Your  orators  further  show  that  on  or  about 
the  5th  day  of  July,  1905,  certain  of  your  orators,  to- 
wit :  The  Faithorn  Printing  Co.,  and  in  August,  1905, 
E.  R.  Donnelly  &  Sons  Co.,  A.  R.  Barnes  &  Co.,  Clinic 
Publishing  Co.,  employed  non-union  compositors  in 
their  respective  offices,  and  thereupon  said  Typograph- 
ical Union  No.  16  directed  the  members  of  that  Union 
who  were  working  for  said  complainants  to  strike 
and  leave  their  employment  because  of  the  presence 
of  said  non-union  workmen  in  the  shop.  That  shortly 
thereafter  the  officials  of  said  Union  called  upon  other 
members  of  your  orators  and  demanded  that  they  agree 
with  said  Union  and  its  members  that  on  and  after 
January  1,  1906,  they  would  submit  to  the  demand  of 
the  Union  for  an  eight-hour  day  and  would  also  agree 
to  maintain  a  closed  shop.  The  complainants  so  ap- 
plied to  by  the  Union  refused  to  accede  to  this  demand 
or  to  make  such  agreement,  and  thereupon  the  officials 
of  said  Union  directed  all  of  the  union  men  belonging 
to  said  Union  in  said  shops  to  strike  and  to  quit  work, 
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and  said  workmen^  in  obedience  to  the  command  of 
said  Union,  immediately  left  the  employment  of  your 
compIainants,^  and  since  that  time  have  refused  to  work 
for  them.  That  immediately  upon  the  calling  of  said 
strike  said  Union  and  its  said  officers  and  other  defend- 
ants inaugurated  and  have  since  maintained  a  system  of 
picketing  the  places  of  business  of  said  complainants, 
the  pickets  being  in  some  instances  the  workmen  who 
had  left  the  employment  of  the  complainants,  and  in 
some  cases  were  other  persons  hired  by  the  Union  for 
that  purpose,  or  by  members  of  the  Union,  or  who  were 
ordered  there  by  the  Union  for  that  purpose.  That 
these  pickets  have  surrounded  the  respective  places 
of  business  of  the  complainants,  have  maintained  a 
constant  watch  upon  its  employes  goiilg  to  and  from 
its  business  and  in  many  cases  intimidated  them  and 
endeavored,  by  threats  and  in  some  cases  by  assaults 
and  o^pen  violence,  to  compel  them  to  leave  the  employ- 
ment of  the  complainants.  That  in  other  cases  they 
have  endeavored  to  induce  or  to  compel  the  employes 
to  leave  the  service  of  the  complainants  by  bribes  and 
offers  of  money,  by  offering  to  procure  for  them  work 
in  other  places,  or  by  offering  and  giving  them  trans- 
portation to  leave  the  city,  and  by  these  and  similar 
means  have  induced,  and  are  now  constantly  trying  to 
induce  them  to  leave  the  employment  of  the  complain- 
ants. That  the  money  necessary  for  this  purpose  is 
furnished  by  said  Union,  and  that  the  pickets  who  thus 
watch  are  maintained  by  and  are  imder  the  control 
and  direction  of  the  Union  and  its  said  officers  and  the 
committees  appointed  by  it,  for  the  purpose  of  con- 
tinuing said  strike.  And  your  orators  charge  that 
these  and  the  other  methods  of  interfering  with  their 
business  herein  set  forth  have  been  for  several  weeks 
continuously  carried  on  by  said  Union  and  its  officers 
and  members.  And  your  orators  present  herewith  the 
affidavits  of  numerous  named  individuals,  and  make 
the  same  a  part  of  this  bill,  and  offer  the  same  as  evi- 
dence, showing  for  greater  certainty  the  details  of 
many  acts  of  such  interference  by  said  defendants. 
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*'6.  Tour  orators  further  allege  that  by  this  means 
said  Union  and  its  oflScers  and  the  other  defendants 
have  seriously  interfered  with  the  business  of  each  of 
your  orators;  that  they  have  taken  away  from  them, 
by  the  means  above  referred  to,  many  of  their  em- 
ployes, and  have  prevented  them  from  obtaining  other 
employes  who  are  willing  to  work  in  the  places  of  those 
who  had  thus  voluntarily  left  their  work.  That  your 
orators  have  on  hand  many  contracts  and  a  large 
amount  of  unfinished  work  which  they  can  complete 
through  the  ser\dce  of  men  who  are  willing  to  work 
upon  terms  mutually  satisfactory  to  them  and  to  said 
complainants,  if  said  defendants  are  prevented  from 
further  carrying  out  their  said  plans  and  are  pre- 
vented by  the  injunction  of  this  court  from  further 
interference  with  the  business  of  your  orators  and  with 
their  efforts  to  carry  on  said  business. 

**7.  Tour  orators  further  show  that  the  said  de- 
fendants are  acting  together  in  pursuance  of  a  common 
plan  to  injure  your  orators  and  to  interfere  with  their 
business  and  to  prevent  them  from  carrying  on  their 
business  as  aforesaid,  and  that  they  are  acting  against 
all  of  your  orators,  both  jointly  and  severally,  for  the 
purpose  of  injuring  each  and  all  of  them  and  of  com- 
pelling each  and  all  of  them  to  agree  to  the  terms  im- 
posed by  said  Union  and  to  the  condition  upon  which 
they  are  willing  to  allow  their  members  and  other  com- 
positors to  work  as  above  stated. 

*'8.  Tour  orators  further  show  and  allege  that  they 
have  no  adequate  remedy  at  law  for  the  protection  of 
their  interests ;  that  said  Union  is  a  voluntary  organi- 
zation and  that  its  members  are  financially  irrespon- 
sible so  that  no  adequate  judgment  for  damages 
against  them  or  any  of  them  could  be  collected ;  that  the 
injury  to  the  business  of  your  orators  is,  and  is  in- 
tended to  be,  continuous  in  its  effect  and  to  be  carried 
to  such  an  extent  as  practically  to  destroy  their  busi- 
ness, the  value  of  their  plants  and  the  capital  invested 
therein,  and  that  your  orators  are  wholly  without  rem- 
edy except  by  an  injunction  issued  by  this  court 
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**9.  Your  orators  further  show  that  there  have  been 
many  strikes  called,  organized  and  maintained  by  labor 
unions  in  the  City  of  Chicago  during  the  past  three 
years  in  which  similar  picket  systems  have  been  main- 
tained and  in  which  the  unions  calling  the  strikes  and 
others  sympathizing  with  and  aiding  them  have  main- 
tained similar  picket  systems  and  by  said  picket  systems 
and  otherwise  have,  by  force,  intimidation,  violence,  per- 
suasion and  otherwise,  interfered  with  the  employers 
against  whom  said  strikes  have,  been  maintained,  who 
in  common  parlance  are  called  *  struck  houses,'  and 
have  interfered  with  their  employes  so  that  it  has 
become  a  matter  of  common  knowledge  and  belief 
among  non-union  men  and  those  who  are  willing  to 
work  where  strikes  are  in  progress  that  it  is  unsafe 
for  them  to  work  for  a  struck  house  or  to  incur  the 
enmity  of  a  union  by  taking  the  place  of  a  striker  or 
assisting  in  any  way  an  employer  having  a  strike  to 
carry  on  his  business,  and  thereby  many  men  have 
been  intimidated,  and  all  such  workmen  have  just  cause 
for  alarm  whenever  a  picket  system  is  maintained,  and 
for  believing  that  injury  will  result  to  them  in  some 
form  if  they  work  or  in  any  way  give  assistance  to  a 
struck  house.  That  this  feeling  is  general  and  that 
added  force  is  given  to  the  mere  presence  of  a  picket 
line  and  to  the  efforts  of  the  Union  and  its  members 
in  endeavoring  to  dissuade  non-union  men  from  work- 
ing for  such  an  employer.  That  this  feeling  applies  to 
the  situation  presented  by  your  orators'  case,  and  by 
means  whereof  the  efforts  of  said  pickets  and  of  the 
defendant  Union  and  its  members  are  made  effective. 

**10.  Your  orators  further  show  that  the  defendant 
Union,  in  its  endeavor  to  enforce  its  demand  for  an 
eight-hour  day  and  the  closed  shop,  as  above  stated, 
presented  to  the  different  printing  houses  in  Chicago 
and  compelled  or  induced  many  of  them  to  sign  agree- 
ments to  that  end,  and  that  it  is  the  purpose  of  said 
Typographical  Union  in  calling  and  maintaining  said 
strikes  against  your  orators  and  in  doing  against  them 
the  acts  herein  complained  of,  to  coerce  them  into  mak- 
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ing  similar  agreements  with  said  Union.  A  copy  of 
which  agreement  as  printed  and  prepared  by  the  Union 
is  hereto  attached,  and  is  as  follows : 

*  Edwin  E.  Wbioht, 


[Chicago  Typographical 
Union,  Organized  June 
1852.] 


President. 


Thomas  P.  MoCooey, 
Vice-President. 


^Chicago  Typogbaphical  Union  No.  16, 
Boom  227  Garden  City  Block,  56  Fifth  Avenne. 

John  C.  Haeding, 
Organizer. 
P.  0.  Box  420. 

Wtluam  McEvoy, 

Secy.-Treas. 
Telephone  Main  3995. 

Chicago,  III.  Sept.  14, 1905. 

*0n  behalf  of  and  with  authority  for  the  firm  of 

the 

undersigned  hereby  agrees  to  employ  none  but  mem- 
bers of  the  Chicago  Typographical  Union,  No.  16,  in 
any  department  of  the  composing  room,  or  upon  any 
composition,  either  by  hand  or  machine ;  or  upon  any 
work  such  as  reading  proof,  making  up  forms,  care  of 
printing  material,  or  upon  any  other  work  pertaining 
to  the  composing  room ;  and  agrees  to  provide  sanitary 
and  healthful  workrooms;  and  further  agrees  to  re- 
spect and  obser\'e  the  conditions  imposed  by  the  Con- 
stitution, By-Laws  and  Scale  of  Prices  of  Chicago 
Typographical  Union  No.  16,  of  current  date. 

'Beginning  January  1, 1906,  the  eight-hour  day  shall 
go  into  effect. 

*No  work  shall  be  done  for  struck  shops  having  dif- 
ficulty with  Typographical  Union  No.  16. 

*  Chicago  Typographical  Union  No.  16  agrees  to 
furnish  competent  union  workmen  on  demand. 
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*This  agreement  to  continue  for  one  year  and  end 
October  1,  1906. 

For  the  Firm  of 
President  


Secretary 
Chicago  Typographical  Union  No.  16.* 

**That  in  the  furtherance  of  their  said  design  and  to 
create  and  maintain  a  boycott  against  all  printing 
shops  who  wonid  not  sign  said  contract  and  agree  to 
their  terms,  said  Union  issued  circulars  directed  to 
the  representatives  of  the  Union  working  in  different 
shops  in  the  City  of  Chicago  and  elsewhere  (which 
repres^itatives  are  called  chapel  foremen) ,  as  follows : 

'Telephone  3995  Main. 
'  [Chicago  Typographical 
Union,  Organized  June, 
1852.] 

'Office  of 

Chicago  TYPOORAPHiCAii  Union  No.  16. 

Garden  City  Block,  56  Fifth  Ave., 

Boom  227. 

'Chicaoo,  III.,  August  31,  1905. 
To  Chaibmbn  op  Union  Chapels  undbb  the  Jueisdic- 

TioN  ofC.  T.  U.  No.  16: 

*  Gentlemen:  As  you  are  doubtlessly  aware,  we 
have  strikes  on  at  the  following  offices  (naming  19  of- 
fices, mostly  of  complainants). 

'You  are  instructed  to  report  immediately  any  work 
coming  to  your  office  from  any  of  these  firms.  The  Ex- 
ecutive Committee  has  ordered  that  all  work  stop  on 
work  for  strike-bound  houses.  If  chairmen  will  report 
such  work  immediately,  an  officer  of  the  Union  will  call 
and  endeavor  to  adjust  such  difference. 

'Work  done  in  its  entirety  (composition,  press  work, 
etc.),  or  balance  of  work  in  union  house,  and  a  contract 
entered  into  to  that  effect  for  a  period  of  time,  will  be 
considered  satisfactory. 
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'By  order  of  the  Executive  Committee,  Chicago 
Typographical  Union  No.  16. 

Edwin  E.  Wright, 
President. 
John  C.  Haeding, 

Organizer.' 

**11.  Your  orators  further  show  that  the  defend- 
ants, Fred  C.  Klein,  Hack  &  Anderson  and  Sleepeck- 
Helman  Printing  Co.,  who  are  engaged  in  the  printing 
business,  have  been  induced  by  said  Union  and  its  of- 
ficers to  sign  contracts  with  said  Union  similar  to  that 
above  set  forth;  that  but  for  that  fact  they  would  be 
willing  to  do  work  for  your  orators,  but  by  reason  of 
their  having  signed  said  contracts,  they  will  be  induced 
to  refuse  to  do  so  by  fear  that  said  Union  will  call  a 
strike  against  them  and  enforce  a  similar  boycott — 
which  your  orators  believe  and  charge  said  Union  will 
do.  And  your  orators  further  charge  that  said  agree- 
ments are  illegal  and  void,  and  ought  not  to  be  ob- 
served by  the  parties  so  making  the  same,  and  that  said 
contracts  are  a  part  of  the  conspiracy  against  your 
orators,  and  said  Union  should  not  be  allowed  to  en- 
force them  by  calling  gftrikes  against  said  Fred  C. 
Klein  Co.,  Hack  &  Anderson  or  Sleepeck-Helman  Print- 
ing Co.,  and  thereby  injuring  your  orators  by  cx)m- 
pelling  said  parties  to  refuse  to  do  work  for  them. 
That  by  means  of  these  circulars  and  similar  attempts 
said  defendant  Union,  its  officers  and  members,  have 
organized,  and  are  now  attempting  to  enforce,  a  boy- 
cott against  the  complainants  and  seek  to  prevent  them 
from  having  work  done  by  other  printing  houses  or  by 
shops  to  whom  they  might  apply  for  work  so  as  to  pre- 
vent the  complainants  from  carrying  on  their  business 
except  upon  condition  that  they  make  an  agreement 
similar  to  that  demanded  by  the  Union.  In  further- 
ance of  this  plan  and  conspiracy  said  Union  publishes 
weekly  what  is  called  a  'directory  of  union  printing 
offices  of  Chicago,^  containing  the  names  of  offices  who 
have  been  willing  to  submit  to  the  Union  *s  terms,  and 
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containing  also  a  list  of  *  offices  on  strike/  in  which 
latter  list  are  published  the  names  of  the  complain- 
ants; and  that  this  directory  is  widely  circulated,  for 
the  purpose  of  showing  to  all  persons  the  names  of  the 
printing  offices  with  whom  they  can  deal  with  safety, 
because  they  have  not  incurred  the  ban  of  union  labor, 
and  for  the  purpose  of  showing  also  the  names  of  those 
who,  merely  because  their  men  are  on  strike,  are  boy- 
cotted by  the  Union,  and  those  whom  it  can  induce  to 
assist  it  in  its  said  efforts.  That  said  Union  and  those 
co-operating  with  it,  as  a  part  of  said  plan,  are  also 
attempting  and  will  continue  to  attempt  to  create  a 
boycott  against  your  orators'  employes  to  induce  peo- 
ple in  their  neighborhood  and  elsewhere  not  to  deal 
with  them,  for  the  purpose  of  thereby  compelling  said 
employes  to  leave  your  orators'  service. 

**12;  Tour  orators  further  allege  that  among  those 
who,  as  pickets  and  otherwise,  are  assisting  said  Union 
and  its  officers  in  their  said  plans  and  acts  against 
your  orators,  are  the  co-defendants,  Edward  E.  Bes- 
sette (naming  numerous  other  persons),  and  that  said 
Bessette  is,  as  your  orators  are  informed  and  believe, 
in  charge  of  said  pickets  and  of  their  operations. 

**13.  Tour  orators  further  show  that  by  those  and 
other  means,  all  of  which  are  directed  toward  the  com- 
mon end  by  the  defendants  and  by  others  assisting 
them  and  by  said  Union  in  their  aforesaid  plan,  said 
Union,  its  officers  and  the  other  defendants  seek  to  in- 
jure said  complainants  and  to  destroy  their  business  as 
far  as  possible,  for  the  purpose,  through  the  injury 
thus  created,  of  compelling  them  to  agree  to  the 
Union's  terms  and  of  striving  to  seduce  their  employes 
so  as  to  prevent  them  from  carrying  on  their  business. 
That  said  defendants  will  continue  their  said  efforts 
unless  restrained  by  the  injunction  of  this  court,  and 
that  without  such  injunction  the  complainants  will  be 
without  remedy." 

Attached  to  the  bill  as  exhibits  are  forty-seven  affi- 
davits, the  allegations  of  which  are  made  part  of  the 
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bill  by  express  reference  thereto.  These  tend  to  show- 
that  a  picket  system  is  maintained  about  complainants* 
places  of  business,  that  these  pickets  are  endeavoring 
by  offers  of  money  and  other  means  to  induce  com- 
plainants'  employes  to  leave  their  employment  and  to 
leave  the  city  for  the  purpose  of  crippling  complain- 
ants' business,  not  in  legitimate  trade  competition  but 
maliciously  and  to  inflict  wilful  injury  upon  complain- 
ants, that  these  pickets  have  constantly  threatened 
complainants'  employes  with  physical  injury  if  they 
continued  to  work  for  complainants  and  have  in  a 
number  of  cases  actually  assaulted  such  employes,  and 
that  such  pickets  have  almost  invariably  stated  to  such 
employes  that  their  purpose  was  to  break  up  complain- 
ants'  business  and  compel  complainants  to  submit  to 
the  demands  of  the  Union,  the  object  being  to  compel 
complainants  to  adopt  the  eight-hour  day  and  the 
policy  of  the  closed  shop. 

A  motion  to  dissolve  or  modify  the  injunction  was 
overruled,  and  thereupon  a  joint  and  several  demurrer 
of  all  defendants  to  the  bill  of  complaint  was  filed,  as- 
signhig  as  grounds  of  demurrer : 

1st.  The  granting  of  the  relief  prayed  for  would 
and  will  deprive  defendants  and  each  of  them  of  lib- 
erty and  property  without  due  process  of  law,  in  viola- 
tion of  article  II,  sec.  2  of  the  Constitution  of  Illinois. 

2nd.  Would  and  will  deprive  defendants  and  each 
of  them  of  the  right  secured  to  them  and  each  of  them 
by  article  II,  sec.  4  of  the  Constitution  of  Illinois,  which 
provides  that  *' Every  person  may  freely  speak,  write 
and  publish  on  all  subjects,  being  responsible  for  the 
abuse  of  that  liberty.'' 

3rd.  Would  and  will  deprive  defendants  and  each 
of  them  of  the  right  to  assemble  in  a  peaceable  manner 
to  consult  for  the  common  good,  contrary  to  article  II, 
sec.  17  of  the  Constitution  of  Illinois. 

4th.  Would  and  will  contravene  the  rights  guaran- 
teed to  defendants  and  each  of  them  by  article  V  of 
Amendments  to  the  Constitution  of  the  United  States, 
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by  depriving  thfem  and  each  of  them  of  liberty  and 
property  without  due  process  of  law. 

5th.  Would  and  will  deny  to  these  defendants  and 
each  of  them  the  equal  protection  of  the  laws  and 
abridge  the  privileges  and  immunities  of  these  defend- 
ants and  each  of  them  as  citizens  of  the  United  States, 
in  violation  of  article  XIV,  sec.  1  of  the  amendments 
to  the  Constitution  of  the  United  States. 

6th.  And  would  and  will  reduce  these  defendants 
and  each  of  them  to  a  condition  of  involuntary  servi- 
tude, in  violation  of  article  XIII  of  sec.  1  of  the  Con- 
stitution of  the  United  States. 

The  demurrer  was  overruled  and  defendants  elected 
to  stand  by  said  demurrer. 

A  final  decree  for  permanent  injunction  was  there- 
upon entered  against  all  of  the  defendants,  enjoining 
and  restraining  them,  their  agents  and  servants,  etc., 
as  prayed  in  the  bill  of  complaint,  and  as  enjoined  by 
the  order  for  preliminary  injunction. 

The  defendants  and  each  of  them  prayed  an  appeal 
which  was  allowed  to  any  or  either  of  them,  and  it  was 
ordered  that  the  perfecting  of  such  appeal  should  not 
stay  the  operation  of  the  injunction,  to  which  further 
order  defendants  excepted. 

WnjiiAM  H.  Babnum,  for  appellants. 

Tbnney,  Coffeen,  Harding  &  Wilkerson,  for  appel- 
lees ;  Horace  K^ent  Tennet  and  James  H.  Wilkerson, 
of  counsel 

Mr.  PREsroiNG  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 

It  is  first  insisted  in  appellants*  behalf  that  if  the 
final  injunction  is  not  reversed  as  a  whole  it  should  be 
so  modified  as  not  to  restrain  appellants  from  the  ex- 
ercise of  what  are  claimed  to  be  lawful  and  constitu- 
tional rights;  that  appellants  are,  by  the  injunction, 
restrained  from  in  any  manner  interfering  with  the 
business  of  complainants,  whether  such  interference 
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be  lawful  or  unlawful,  peaceful  or  forcible,  malicious 
or  otherwise,  even  though  such  interferences  be  merely 
that  of  ordinary  competition.  We  do  not  so  under- 
stand the  scope  of  the  bill  or  of  the  injunction.  The 
former,  including  the  affidavits  made  a  part  thereof, 
describes  a  combination  to  injure  the  complainants  by 
unlawful  means.  It  charges  that  it  was  the  purpose 
of  the  appellant*  Union  by  the  acts  complained  of  to 
coerce  appellees  into  making  and  signing  certain  agree- 
ments, which  it  is  alleged  the  Union  has  compelled  other 
printing  houses  in  Chicago  to  sign  through  fear  of  the 
force,  intimidation,  violence  and  kind  of  persuasion 
which  it  is  alleged  have  characterized  many  strikes 
called  and  maintained  by  labor  unions  in  Chicago  dur- 
ing the  previous  three  years.  An  attempt  to  coerce 
appellees  to  sign  an  agreement  by  threats  is  unlawful. 
O'Brien  v.  The  People,  216  111.  354-373.  The  agree- 
ments as  set  forth  if  acquiesced  in  would  compel  ap- 
pellees, among  other  things,  to  employ  none  but  mem- 
bers of  the  appellant  Union,  to  obey  the  Union's  rules 
as  to  wages,  to  allow  employes  to  work  only  eight  hours 
a  day,  to  do  no  work  **for  struck  houses  having  diffi- 
culty with  Typographical  Union  No.  16/'  etc.  What 
ever  might  be  the  effect  of  such  an  agreement  upon  ap- 
pellees'  business,  it  is  at  least  apparent  that  under  it 
they  would  surrender  its  control  in  important  respects. 
To  what  extent  such  surrender  would  be  injurious 
might  depend  upon  the  way  in  which  the  Union  chose 
to  exercise  the  power  the  agreement  would  confer. 
Appellees  would  surrender  such  control,  according  to 
the  averments  of  the  bill,  to  an  irresponsible  bddy  of 
men  accountable  to  no  one  for  the  way  in  which  they 
exercise  the  power  they  seek  to  acquire  by  such  agree- 
ment. However  this  may  be,  no  one  disputes,  so  far  as 
we  are  advised,  that  appellees  have  a  right  to  deter- 
mine for  themselves  whether  it  is  for  the  interest  of 
their  business  to  bind  it  by  such  an  agreement.  The 
scope  of  the  injunction  is  that  it  restrains  appellants 
from  unlawful  interference  with  appellees'  business 
in  pursuance  of  an  alleged  conspiracy  to  compel  the 
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latter  to  submit  to  the  Union's  demands  and  become  a 
party  to  such  agreement  willingly  or  unwillingly.  It 
does  not  purport,  as  appellants*  counsel  claim  it  does, 
to  restrain  appellants  from  entering  into  legitimate 
business  competition  with  appellees.  There  is  no  pre- 
tense in  the  pleadings  or  argument  in  appellants'  be- 
half that  the  latter  have  or  ever  had  any  plan  for  such 
competition  which  they  were  endeavoring  to  put  into 
execution. 

We  cannot  within  the  limits  appropriate  undertake 
to  follow  appellants'  counsel  in  his  analysis  of  the  lan- 
guage of  the  separate  clauses  of  the  bill,  and  it  would 
serve  no  useful  purpose  so  to  do.  The  scope  and  com- 
pass of  the  bill  cannot,  we  think,  in  this  instance  be 
measured  in  that  way.  It  has  been  said  by  the  U.  S. 
Supreme  Court  (Swift  v.  United  States,  196  U.  S.  375- 
395) :  **  A  bill  in  equity  is  not  to  be  read  and  construed 
as  an  indictment  would  have  been  read  and  construed  a 
hundred  years  ago,  but  it  is  to  be  taken  to  mean  what 
it  fairly  conveys  to  a  dispassionate  reader  by  a  fairly 
exact  use  of  English  speech.  Thus  read  this  bill  seems 
to  us  intended  to  allege  successive  elements  of  a  single 
connected  scheme."  We  are  of  opinion  that  the  bill  be- 
fore us  sets  forth  with  sufficient  clearness,  fulness  and 
accuracy,  facts  which  tend  to  show  the  existence  of  a 
combination  on  the  part  of  appellants  to  injure  appel- 
lees' business  and  make  it  impossible  or  at  least  difficult 
to  carry  it  on,  and  that  the  purpose  of  the  combination 
was,  and  its  acts  pursuant  to  such  purpose  were,  de- 
signed to  compel  appellees  to  allow  appellants  to  dic- 
tate terms  upon  which  appellees'  business  might  be 
peacefully  conducted.  The  demurrer  admitted  the  al- 
legations of  th^bill  and  also  the  averments  of  the  affi- 
davits which  are  by  reference  expressly  embodied  as 
a  part  of  it,  and  so  far  as  they  are  well  pleaded  the 
facts  must  be  assumed  to  be  correctly  stated.  There 
are  many  things  not  in  themselves  unlawful,  privileges 
which  all  alike  may  exercise  lawfully,  but  which  if 
done  or  exercised  in  pursuance  of  an  unlawful  and 
malicious  intent  and  purpose,  it  is  no  infringement  of 
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the  rights  of  a  citizen  to  restrain.  O'Brien  v.  The  Peo- 
ple, 216  111.  354-365-6;  Doremus  v.  Hennessy,  176  111. 
608-615.  The  injunction  in  this  case  cannot,  however, 
be  fairly  construed  to  restrain  appellants  from  the 
exercise  of  a  right  to  ** strike,''  nor  from  announcing 
in  advance  that  they  intend  to  strike,  as  their  counsel 
seems  to  suppose  it  does.  The  injunction  restrains  ap- 
pellants **from  attempting  to  prevent  by  threats  of 
injury  or  by  threats  of  calling  strikes,  any  person 
from"  doing  work  for  complainants.  Such  threats 
to  coerce  are  expressly  held  to  be  unlawful  in  O'Brien 
V.  The  People,  216  111.  354,  on  page  373.  It  is  one  thing 
to  declare  a  purpose  to  strike  and  quite  another  thing 
to  use  threats  of  any  kind  to  intimidate  others,  and  in 
order  to  injure  them  or  third  parties.  The  language 
referred  to,  taken  in  connection  with  the  general  pur- 
pose of  the  injunction  as  shown  by  a  fair  interpreta- 
tion of  its  meaning,  is  not  open  to  the  objection  urged. 
Nor  does  the  injunction  seek  to  interfere,  so  far  as 
we  discover,  with  the  right  of  the  Union  to  endeavor 
to  maintain  in  a  lawful  way  its  desire  for  a  closed 
shop  or  an  eight-hour  day,  nor  with  thfe  right  to 
strike  or  to  refuse  to  work  for  whomsoever  its  mem- 
bers may  choose  or  for  less  than  a  certain  scale  of 
wages,  nor  with  the  right  to  exercise  any  legitimate 
privilege  enjoyed  by  virtue  of  the  law  of  the  land. 
All  rights,  whether  called  natural  or  legal,  are  exer- 
cised in  a  community  governed  by  law  subject  to  the 
restriction  that  they  must  not  be  so  exercised  as  to  in- 
terfere with  the  equal  rights  of  others.  It  is  stated 
by  appellants'  counsel  **that  if  the  employer  wishes 
to  avail  himself  of  union  labor  which  he  is  under  no 
compulsion  to  employ,  he  must  take  it  if  at  all  on  terms 
such  as  union  labor  has  the  right  on  its  side  to  insist 
upon,"  and  that  *'the  claim  that  employers  have  the 
right  to  conduct  their  business  as  they  please  is  no 
more  potential  than  the  claim  of  union  workmen  that 
they  have  the  right  to  conduct  their  business  (which 
is  their  labor)  on  such  terms  as  they  please."  So  far 
as  we  are  aware  this  is  not  and  never  has  been  con- 
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troverted.  But  it  appears  from  the  bill  in  this  case, 
the  allegations  of  which,  as  we  have  said,  are  admitted 
by  the  demurrer,  that  appellants  are  and  have  been  en- 
deavoring to  place  appellees  under  ** compulsion  to  em- 
ploy *'  union  labor  and  solely  on  its  own  terms,  and  that 
to  this  end  they  were  using  force,  intimidation  and 
violence. 

It  is  said  in  behalf  of  appellants  that  Christensen  v. 
Kellogg  Switchboard  &  Supply  Co.,  110  111.  App.  61; 
O'Brien  v.  The  People,  216  111.  354;  Franklin  Union  v. 
The  People,  220  HI.  355,  are  not  controlling  in  this 
case  because  it  is  said  the  facts  alleged  in  the  present 
bill  fall  far  short  of  those  alleged  in  the  bills  in  those 
cases.  If  by  this  is  meant  that  the  bill  in  the  case  at 
bar  does  not  entitle  appellees  to  the  relief  sought  by 
injunction  we  cannot  concur.  The  bill  in  this  case 
does  not  differ  materially  in  its  nature  from  the  bills 
in  those  cases.  In  all  these  cases  the  conditions  de- 
scribed are  substantially  the  same,  differing  only  in 
detail  and  not  in  the  causes  which  produce  them  nor 
in  the  methods  employed  or  results  which  follow.  In 
all  alike  appear  the  same  purpose  to  coerce,  the 
lawless  and  criminal  methods  used  to  effect  the  pur- 
pose, the  interference  with  private  right  and  with 
the  public  peace  and  order,  such  as  are  described  in 
the  bill  before  us,  differing  only  in  degree.  In  Dore- 
mus  V.  Hennessy,  176  111.  608-614,  it  is  said:  ''It  is 
clear  that  it  is  unlawful  and  actionable  for  one  man 
from  unlawful  motives  to  interfere  with  another's 
trade  by  fraud  or  misrepresentation  or  by  molesting 
his  customers  or  those  who  would  be  his  customers,  or 
by  preventing  others  from  working  for  him  or  causing 
them  to  leave  his  employ  by  fraud  or  misrepresenta- 
tion or  physical  or  moral  intimidation  or  persuasion 
with  an  intent  to  inflict  an  injury  which  causes  loss. 
•  *  *  Every  man  has  a  right  under  the  law  as  be- 
tween himself  and  others  to  full  freedom  in  disposing 
of  his  own  labor  or  capital  according  to  his  own  will, 
and  anypne  who  invades  that  right  without  lawful  cause 
or  justification  commits  a  legal  wrong.'*    In  Purington 
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V.  Hinchliff,  219  111.  159-166,  it  is  said:  *'No  person 
or  combination  of  persons  can  legally,  by  direct  or 
indirect  means,  obstruct  or  interfere  with  another  in 
the  conduct  of  his  lawful  business.  *  *  * .  All  par- 
ties to  a  conspiracy  to  ruin  the  business  of  another  be- 
cause of  his  refusal  to  do  some  act  against  his  will  or 
judgment  are  liable  for  all  overt  acts  illegally  done 
pursuant  to  such  conspiracy  and  for  the  subsequent 
loss,  whether  they  were  active  participants  or  not.'* 
That  the  facts  alleged  in  the  present  bill  do  not  fall 
short  of  those  in  the  cases  referred  to,  unless  in  degree, 
is  apparent  from  the  language  used  in  O'Brien  v.  The 
People,  supra,  p.  373.  **  There  can  be  no  doubt  that  any 
attempt  to  coerce  the  Kellogg  Switchboard  and  Supply 
Company  into  signing  said  agreement  by  threats  to 
order  a  strike  was  unlawful.  It  was  violative  of  the 
clear  legal  right  of  the  company  and  was  unjust  and 
oppressive  as  to  those  who  did  not  belong  to  labor  or- 
ganizations. ' '  In  Franklin  Union  v.  The  People,  supra, 
p.  378,  the  same  citation  is  quoted  with  approval. 

We  need  not  follow  counsel  in  the  discussion  of  the 
effect  of  a  malicious  purpose  in  making  unlawful  acts 
which  under  other  circumstances  might  be  lawful,  nor 
cite  additional  authorities  upon  that  point  or  to  show 
that  the  conspiracy  charged  in  the  bill  was  unlawful 
at  common  law  as  well  as  under  the  criminal  code  of 
this  State.  That  the  purpose  of  appellants  and  the 
means  adopted  to  carry  it  into  effect — ^picketing,  such 
as  the  bill  describes,  intimidation,  threats,  assaults,  in- 
terference with  employes,  the  boycott  so-called — are 
unlawful  and  properly  subject  to  restraint  by  injunc- 
tion must  be  deemed  settled  under  the  law  of  this  State 
as  announced  in  cases  we  have  cited.  To  go  over  again 
the  same  ground  covered  by  the  opinions  in  those 
cases  would  serve  no  useful  purpose. 

The  injunction  complained  of  applies  the  law  cor- 
rectly to  the  facts  stated  in  the  bill,  and  we  find  no 
error  in  the  decree  making  it  permanent.  The  decree 
will  therefore  be  affirmed. 

'Affirmed. 
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John  A.  Cooke  r.  The  People  of  the  State  of  Illinois. 
Gen.  No.  13,250. 

1.  Bnx  OF  PABTicuLABs — propriety  of  reading^  to  fury.  A  state's 
attorney  may  properly  in  his  opening  argument  read  to  the  jury 
the  bill  of  particulars  filed  In  a  criminal  prosecution. 

2.  Bnx  OF  PABTICULABS — propriety  of  permitting  jury  to  take, 
upon  retirement.  In  a  criminal  case,  upon  request  of  the  Jury, 
the  court  may  permit  the  jury  to  have  the  bill  of  particulars  dur- 
ing their  deliberations. 

3.  Books  of  accoxtnt — when  testimony  of  pehrsons  making  en- 
tries  not  essential  to  competency.  Entries  contained  in  the  books 
of  account  of  a  bank  may  be  competent  without  the  production 
of  the  persons  who  actually  made  the  entries  where  the  produc- 
tion of  such  persons  is  practically  impossible. 

4.  E3VIDENCB — when  erroneous  admission  of,  not  ground  for  re- 
f>ersal.  Where  a  f^ct  has  been  clearly  established  by  competent 
unimpeachable  evidence,  the  admission  of  incompetent,  cumulative 
evidence  is  harmless  and  not  ground  for  reversal. 

5.  iNDicnoENT — function  of  allegation  of  **persons  unknown.** 
An  allegation  in  an  indictment  that  the  defendant  conspired  with 
"persons  unknown,"  is  material,  but  before  a  fatal  variance  arises 
it  must  appear  that  the  knowledge  as  to  who  the  co-conspirators 
were  existed  with  the  grand  jury  at  the  time  of  the  return  of  the 
indictment 

6.  CovBFiRACY—iioJiat  evidence  competent  in  support  of  charge 
of.  The  conspiracy  being  established,  everything  written  or  done 
by  either  of  the  conspirators  in  execution  or  furtherance  of  the 
common  purpose  is  deemed  to  have  been  done,  said  or  written 
by  every  one  of  them  and  mtiy  be  proved  against  each. 

7.  CoNSPiBACT — what  does  not  constitute  separate  combination. 
The  entry  into  a  conspiratous  combination  of  a  new  participant, 
the  former  participants  continuing  therein,  does  not  create  a  new 
combination. 

8.  CoNSPiBAOY — what  does  not  preclude  conviction  for.  A  con- 
viction for  a  conspiracy  will  be  sustained  notwithstanding  the 
proof  showed  the  doing  of  acts  which  constituted  the  commission 
of  a  felony. 

9.  JuBOB — wTiot  does  not  disqualify.  The  fact  that  a  juror  has 
a  slight  opinion  based  upon  what  he  has  read  in  the  newspapers, 
does  not  disqualify  him  where  he  states  that  he  can  decide  the 
case  on  the  law  and  evidence  alone. 

Criminal  prosecution  for  conspiracy.  Error  to  the  Criminal 
Court  of  Cook  county;  the  Hon.  Ben  M.  Smith,  Judge,  presiding. 
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Heard  in  the  Branch  Appellate  Court  at  th^  October  term,  1906. 
Affirmed.    Opinion  filed  May  14,  1907. 

Statement  by  the  Court.  This  is  an  appeal  from  the 
Criminal  Court  of  Cook  county.  Plaintiflf  in  error, 
hereinafter  referred  to  as  the  defendant,  was  indicted 
at  the  April  term,  1906,  of  the  Criminal  Court  charged 
with  conspiring  "with  one  Charles  H.  Bradley  and  with 
divers  other  persons  whose  names  are  to  the  said  grand 
jurors  unknown**  to  obtain  money  from  Cook  county 
by  false  pretenses,  contrary  to  tiie  statute  and  con- 
trary to  the  common  law.  Motions  made  in  his  behalf 
to  quash  each  count  of  the  indictment  were  overruled, 
and  having  pleaded  not  guilty  he  was  tried  at  the  July 
term,  1906,  of  that  court.  A  jury  found  him  guilty 
as  charged  in  the  indictment,  and  fixed  his  punishment 
at  imprisonment  in  the  penitentiary  and  a  fine  of 
$2,000.  Motions  for  a  new  trial  and  in  arrest  of  judg- 
ment were  overruled  and  August  15, 1906,  he  was  duly 
sentenced  to  the  penitentiary  until  discharged  as 
authorized  by  law  and  to  pay  the  fine  imposed  by  the 
verdict.  From  that  judgment  of  the  Criminal  Court 
he  prosecutes  this  writ  of  error,  which  was  sued  out 
October  3, 1906. 

There  is  evidence  substantially  undisputed  tending 
to  show  that  the  defendant  in  error,  John  A.  Cooke, 
was  elected  clerk  of  the  Circuit  Court  of  Cook  county, 
Illinois,  November  3,  1896,  and  on  December  7th  of 
that  year  he  duly  qualified  as  such  clerk  and  entered 
upon  his  duties  and  continued  to  act  as  clerk  of  that 
court  until  December  5,  1904 — a  period  of  eight  years, 
having  been  re-elected  in  the  year  1900. 

Charles  H.  Bradley,  who  was  one  of  the  co-conspira- 
tors named  in  the  indictment  and  one  of  the  principal 
witnesses  for  the  state,  had  been  appointed  chief  clerk 
of  the  Circuit  Court  of  Cook  county  in  the  year  1884 
and  he  continued  to  occupy  that  position  up  to  the  year 
1896,  when  Cooke  re-appointed  him  chief  clerk,  and 
Bradley  continued  as  such  chief  clerk  until  June  30, 
1904,  after  which  time  he  held  the  position  of  deputy 
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clerk  throughout  the  remainder  of  Cooke's  term.  John 
E.  Seinwerth,.  also  a  witness  for  th^  state,  had  been 
for  many  years  prior  to  July  1,  1904,  a  deputy  clerk 
in  the  office  of  the  clerk  of  the  Circuit  Court,  and  on 
that  date  he  succeeded  Bradley  as  chief  clerk,  a  posi- 
tion he  continued  to  hold  until  the  expiration  of  Cooke's 
term — ^December  5,  1904. 

Charles  H.  Bradley  testified  that  shortly  after  de- 
fendant assumed  the  duties  of  clerk  of  the  Circuit 
Court,  some  time  in  the  early  part  of  the  year  1897,  he 
had  a  "i^onversation  with  him,  in  which  Cooke  said :  '  *  I 
understand  that  this  office  is  worth  from  $10,000  to 
$15,000  a  year,  and  I  do  not  think  I  am  getting  as  much 
out  of  the  office  as  I  think  I  ought  to  have."  Bradley 
replied :  *^  Whoever  gave  you  that  information  did  not 
know  what  they  were  talking  about.  I  will  try  to  get 
what  I  can  for  you  out  of  the  office,  but  you  cannot 
expect  me  to  do  anything  that  will  be  liable  to  get  us 
into  trouble.''  The  annual  salary  of  the  clerk  of  the 
Circuit  Court  during  both  of  Cooke's  terms  was  $5,000. 
In  the  latter  part  of  the  year  1898,  Bradley  had  an- 
other conversation  with  Cooke  in  which  they  talked 
over  the  question  of  putting  extra  clerks  on  the  pay 
roll,  and  Bradley  asked  Cooke  to  furnish  him  with  a 
list  of  names.  Cooke  answered,  ^ '  Oh  I  use  any  names, ' ' 
and  Bradley  then  asked  Cooke  if  these  persons 
would  do  any  work  in  the  office  and  Cooke  said  '^No." 
Bradley  then  said  that  he  thought  the  men  ought. to 
be  put  to  work,  so  that  if  any  question  came  up  they 
could  produce  tiie  men,  but  Cooke  said  that  he  was  will- 
ing to  takes  his  chances.  A  list  was  then  made  up  con- 
taining fourteen  names  which  Bradley  got  out  of  the 
city  directory.  This  list,  containing  the  names  of  four- 
teen fictitious  persons,  or  at  least  persons  who  were 
not  employed  in  the  office  of  the  clerk  of  the  Circuit 
Court,  and  who  performed  no  services  there,  and  were 
entitled  to  no  compensation  from  Cook  county,  was 
copied  by  Bradley  onto  the  November,  1898,  pay  roll 
of  the  clerk  of  the  Circuit  Court,  and  appears  on  a 
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salary  receipt  book  of  the  year  1898,  introduced  in 
evidence,  as  follows : 

**Bbcbipt  Book. 

Eeceived  the  amount  set 
opposite  our  names 
Date  of  Eeceipt. 
Amount.  Salary  For. 

$104.00    G.  Anderson. 
104.00    Phillip  Sorber. 
104.00    Albert  Windheim. 
104.00    E.  M.  Felcher. 
104.00    L.  D.  Bauman. 
104.00.    J.J.Smitel. 
104.00    Jacob  Bamlow. 
104.00    Jos.  Marchette. 
104.00    Frank  Sasinski. 
104.00    Carl  Doesburg. 
104.00    P.  E.  Jensen. 
104.00    Harvey  E.  Hegg. 
104.00    August  Ecklund. 
88.00    S.  W.  Frazier. 

The  pay  roll  was  taken  by  Bradley  to  the  Cook  county 
comptroller's  office,  where  he  received  fourteen  war- 
rants made  out  for  and  payable  to  the  order  of  those 
fourteen  pretended  employes,  Bradley  signing  the  dif- 
ferent names  to  the  pay  roll  and  then  writing  trans- 
versely across  the  page,  *^By  Charles  H.  Bradley. '* 
Bradley  indorsed  the  names  of  the  payees  on  the  backs 
of  these  warrants,  making  some  attempt  to  disguise 
the  handwriting,  and  deposited  them  on  December  15, 
1898,  in  the  Chicago  National  Bank  to  the  personal 
account  of  John  A  Cooke.  The  warrants  were  col- 
lected by  the  Chicago  National  Bank  from  Cook  county 
on  that  date  and  the  amount  of  them,  $1,440,  placed 
to  the*  credit  of  John  A.  Cooke's  personal  account  in 
that  bank,  thirteen  of  them  being  for  $104  each  and  the 
other  for  $88.  These  warrants  were  introduced  in  evi- 
dence by  the  state.  The  first  one  is  in  words  and  fig- 
ures as  follows : 
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"No.  36,407..         State  of  Illinois.  $104.00. 

Treasurer  of  Cook  County. 
Payable  out  of  Salary  Fund. 

Circuit  Court  Appropriation. 
Series  1898. 
Court  House,  First  Floor,  South  End. 
Countersigned  by 

James  C.  Ibwin, 
President. 
Chicago,  III.,  Dec.  12, 1898. 
Will  pay  Gustav  Anderson  or  order  $104.00,  for 
clerk,  November  salary. 
Countersigned  and  registered. 
S.  B.  Eaymond,  Phillip  Kkopp, 

Treasurer.  Comptroller. 

Stamped  across  the  face:    S.  B.  Raymond,  County 
Treasurer. 
Paid  Dec.  16, 1898. 

Endorsed  on  the  back :  Gustav  Anderson ;  pay  to  the 
Chicago  National  Bank  or  order  John  A.  Cooke,  Chi- 
cago National  Bank,  Paid.^' 

The  other  thirteen  salary  vouchers  are  identical  ex- 
cept that  the  name  of  the  payee  is  different  in  each 
one,  and  except  that  the  last  one  is  for  $88  instead  of 
$104.  The  endorsement  for  deposit  on  each  of  these 
warrants  was  made  by  a  rubber  stamp,  **Pay  to  the 
Chicago  National  Bank  or  order  John  A.  Cooke,"  the 
word  *' clerk''  being  stricken  out.  This  sum  of  $1,440, 
being  the  amount  of  the  fourteen  salary  vouchers  for 
the  November  salary,  1898,  is  the  first  amount  as  dis- 
closed by  the  record  which  the  plaintiff  in  error  ap- 
pears to  have  obtained  from  Cook  county  by  means 
of  false  pretenses.  From  that  time  until  November, 
1904,  the  record  shows  that  plaintiff  in  error  obtained 
in  this  way  $22,590.51  by  means  of  so  called  **  stuffed 
pay  rolls.'*  One  of  these  pretended  employes  was  a 
West  Side  park  policeman,  and  another  a  letter  carrier 
in  the  employ  of  the  United  States  government 
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From  November,  1898,  mitn  July,  1904,  Charles  H. 
Bradley  acted  as  the  principal  instrmnent  in  perpe- 
trating these  frauds.  From  that  time  until  December, 
1904,  when  plaintiff  in  error  went  out  of  office,  John 
E.  Semwerth  acted  as  the  principal  conspirator  asso- 
ciated with  him  in  obtaining  this  money.  Every  month 
during  that  whole  period  the  names  of  fictitious  persons 
or  persons  who  had  no  connection  with  the  office  of  the 
circuit  clerk,  and  vho  performed  no  services  there  and 
who  were  entitled  to  no  compensation  whatever  from 
Cook  county,  were  placed  upon  the  pay  roll  by  Bradley 
while  he  was  acting  as  chief  clerk  and  afterward  by 
Seinwerth  while  he  acted  as  chief  clerk,  and  under  the 
direction  of  plaintiff  in  error.  Sometimes  the  names 
of  old  clerks  who  had  at  one  time  been  employed  in 
the  office  of  clerk  of  the  Circuit  Court  were  used, 
sometimes  the  names  of  real  persons  who  were  never 
in  that  office,  but  usually  the  names  were  taken  by 
Bradley  from  the  city  directory.  In  one  instance  plaint- 
iff in  error  himself  wrote  out  a  list  of  ten  names  and 
gave  it  to  Bradley  with  instructions  to  place  those 
names  on  the  pay  roll  for  December,  1899,  each  for 
$100.  The  ten  vouchers,  aggregating  $1,000,  were  all  col- 
lected and  the  money  deposited  to  John  A.  Cooke's  per- 
sonal account  in  the  Chicago  National  Bank  February 
2,  1900,  and  the  original  deposit  slip  showing  that  de- 
posit was  identified  by  Bradley  and  introduced  in  evi- 
dence by  the  state.  The  pay  rolls  for  the  circuit  clerk's 
office,  containing  names  of  real  as  well  as  pretended  em- 
ployes, were  taken  by  the  chief  clerk  to  the  office  of 
the  county  comptroller,  and  there  the  salary  vouchers 
were  made  out.  The  actual  employes  would  call  and 
get  their  salary  vouchers  and  receipt  for  them.  The 
chief  clerk,  either  Bradley  or  Seinwerth,  would  get  the 
vouchers  for  the  fictitious  or  pretended  employes  and 
sign  for  them.  Bradley  or  Seinwerth  then  were  accus- 
tomed to  take  the  vouchers  to  the  county  treasurer's 
office,  collect  the  amoimts  and  give  the  currency  to 
plaintiff  in  error  who,  after  counting  it  would  hand  it 
back  to  Bradley  or  Seinwerth,  with  instructions  to  de- 
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posit  it  to  his  (Cookers)  personal  account  in  the  Chicago 
National  Bank.  This  was  done  in  every  instance  while 
Bradley  acted  as  chief  clerk  except  the  first.  That  was 
in  November,  1898,  while  Bradley,  instead  of  taking  the 
fourteen  vouchers  aggregating  $1,440  to  the  county 
treasurer's  oflSce  and  getting  the  currency  for  them, 
endorsed  on  them  the  names  of  the  payees  and  de- 
posited them  to  defendant's  personal  account  in  the 
Chicago  National  Bank.  The  evidence  shows  that  in 
many  instances  the  exact  amount  of  the  vouchers  was 
the  amount  deposited  in  the  Chicago  National  Bank  to 
the  personal  account  of  John  A.  Cooke  on  the  particu- 
lar date. 

The  state  introduced  in  evidence  the  original  de- 
posit slips  made  out  by  either  Bradley,  or  Seinwerth 
and  given  to  the  Chicago  National  Bank  at  the  time 
the  deposits  were  made.  Bradley  identified  these 
slips  as  being  in  his  handwriting  or  in  the  handwriting 
of  Seinwerth,  and  the  money  was  traced  to  defendant's 
personal  account  in  the  Chicago  National  Bank. 

The  indictment  was  returned  April  28,  1906,  and  to 
escape  the  statute  of  limitations  it  must  appear  that 
the  conspiracy  existed  after  October  28,  1904.  Ac- 
cording to  the  uncontradicted  evidence,  the  pay  roll  for 
October,  1904,  was  made  out  by  Bradley  under  direction 
of  defendant  and  delivered  to  the  county  comptroller 
after  that  date.  It  contained  the  names  of  two  persons 
not  employed  in  the  office  of  the  circuit  clerk. 
Vouchers  were  made  out  payable  to  the  order  of  these 
persons.  The  money  for  one  of  these  vouchers  is  shown 
to  have  been  taken  out  of  the  office  drawer  and  paid  to 
the  defendant,  and  the  voucher  itself  was  deposited  to 
the  credit  of  the  defendant  as  clerk  November  5, 
1904.  The  pay  roll  for  the  month  of  November  is 
dated  November  29,  1904,  and  contained  the  names 
of  the  same  two  persons  who  were  not  employed  in  the 
defendant's  office.  Vouchers  were  issued  in  their 
names  and  receipted  for  by  Seinwerth,  who  had  then  bs- 
come  chief  deputy.  The  money  on  one  of  these  was 
likewise  paid  to  the  defendant  out  of  the  drawer,  and 
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tke  voucher  deposited  in  the  bank  to  defendant's  of- 
ficial account.  The  other  voucher  was  handed  to  the 
defendant. 

So  far  as  appears,  neither  Bradley  nor  Seinwerth 
profited  by  the  conspiracy,  receiving  only  their  regular 
salaries  and  the  defendant  beiug  the  sole  beneficiary. 

Daniel  Dokahos  and  James  Habtkett,  for  plaintiff 
in  error. 

John  J.  Healy,  State's  Attorney,  and  Hobabt  P. 
Young,  for  defendant  in  error. 

Mb.  Peesiding  Justice  Fbeeman  delivered  the  opin- 
ion of  the  court. 

That  plaintiff  in  error,  hereinafter  referred  to 
as  the  defendant,  received  and  appropriated  to  his  own 
use  money  belonging  to  the  county  of  Cook  and  that  he 
accomplished  this  by  means  of  a  conspiracy,  combina- 
tion and  agreement  with  Bradley,  his  chief  deputy,  and 
subsequently  with  Seinwerth  when  the  latter  succeeded 
Bradley  as  chief  deputy,  is  not,  so  far  as  we  can  dis- 
cover, seriously  disputed.  The  defendant's  attorneys 
have,  however,  assigned  a  long  list  of  alleged  errors, 
some  of  which  are  argued  at  length,  and  it  is  con- 
tended that  the  sentence  and  judgment  are  contrary  to 
law  and  should  be  set  aside. 

The  first  of  the  contentions  so  urged  in  defendant's 
behalf  is  that  the  court  erred  in  overruling  defendant's 
motion  to  quash  certain  paragraphs  of  the  bill  of  par- 
ticulars, in  allowing  the  state's  attorney  to  file  an  addi- 
tional bill  of  particulars,  to  read  these  bills  in  his 
opening  statement  to  the  jury  and  in  sending  them  to 
the  jury  at  the  request  of  the  latter,  while  considering 
their  verdict.  It  is  contended  that  a  bill  of  particulars 
is  no  part  of  the  record,  its  purpose  being  to  advise 
the  defendant  of  the  specific  nature  of  the  charges 
against  him,  that  while  such  bill  may  be  introduced  as 
an  admission  against  the  party  furnishing  it,  it  is  in- 
admissible for  other  purposes,  and  that  the  bills  were 
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"in  the  natnre  of  hearsay  evidence."  We  do  not  con- 
cur in  these  contentions.  The  bills  of  particulars  were 
not  evidence  at  all,  nor  were  they  so  used.  To  read 
from  them  in  his  opening  statement  to  the  jury  was 
probably  the  shortest  and  most  concise  way  of  stating 
what  the  state's  attorney  expected  to  prove  in  support 
of  the  indictment.  The  original  bill  of  particulars  was 
filed  in  obedience  to  a  rule  on  the  state's  attorney  en- 
tered upon  motion  of  the  defendant.  The  additional 
bill  sets  out  additional  names  of  alleged  pretended 
employes  of  the  defendant  as  clerk  of  the  Circuit 
Court  and  additional  amounts  which  it  was  alleged  the 
defendant  unlawfully  obtained  and  the  dates.  The 
motion  of  defendant  for  a  bill  of  particulars  was  in 
recognition  of  their  purpose  as  stated  in  McDonald  v. 
The  People,  126  111.,  150-159,  viz.:  'Ho  inform  the  de- 
fendant of  the  nature  of  the  evidence  and  the  partic- 
ular transactions  to  be  proved  under  the  information, 
and  to  limit  the  evidence  to  the  items  or  transactions 
stated  in  the  bill  of  particulars.'?  This  being  the  pur- 
pose of  such  bills  there  was  no  error  in  nor  was  defend- 
ant prejudiced  by  their  being  read  to  the  jury  as 
a  part  of  the  People's  opening  statement.  It  \*'as  the 
jury's  right  to  have  in  the  outset  just  the  information 
they  contained,  that  it  might  know  what  specific  un- 
lawful acts  the  People  proposed  to  introduce  evidence 
to  prove,  in  support  of  the  indictment,  and  understand 
the  nature  and  bearing  of  the  evidence.  For  the  same 
reason  when  in  considering  their  verdict  the  jury  asked 
for  the  bills  of  particulars  containing  a  statement  of 
"the  items  or  transactions"  relied  upon  by  the  People 
we  are  unable  to  discover  in  what  respect  the  defend- 
ant was  prejudiced  by  the  Court's  allowing  the  re- 
quest any  more  than  by  the  jury's  having  before  them 
the  indictment  itself.  They  were  entitled  to  the  one  as 
well  as  to  the  other.  A  bill  of  particulars  is  ''deemed  a 
part  of  the  declaration,  plea  or  notice  to  which  it  re- 
lates and  is  construed  in  the  same  way  as  though  it  had 
originally  been  incorporated  in  it."    Starkweathor  v. 

Vou  CXXXIV  4 
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Kittle,  17  Wen.  21,  cited  in  McDonald  v.  The  People, 
126  III.  150-160.  It  has  been  said  to  be  **  an  amplifica- 
tion of  the  declaration."  Mayor  v.  Marrener,  49  How- 
ard's Prac.  Rep.,  36-39,  cited  in  Sullivan  v.  People,  108 
111.  App.  326-338.  In  McDonald  v.  the  People,  126  111. 
150-161 — a  criminal  case — it  was  said:  '*The  object  of 
a  bill  of  particulars  is  to  give  the  accused  notice  of  the 
specific  charge  he  is  required  to  meet  on  the  trial  so 
that  he  may  be  prepared  to  defend.''  Under  the  com- 
mon law  rule  in  criminal  cases,  it  was  within  the 
reasonable  discretion  of  the  court  to  determine  what 
papers  introduced  in  evidence  the  jury  should  take 
with  them  when  they  retired  to  deliberate  on  their 
verdict  (Bishop  on  Crim.  Proc,  3  Ed.,  Sec.  9829), 
and  the  exercise  of  such  discretion  is  not  error  **  unless 
the  reviewing  court  can  see  that  such  a  course  was 
prejudicial  to  the  .defendant  and  ought  not  in  the 
exercise  of  sound  discretion  and  judgment  to  have  been 
pursued."  Dunn  v.  The  People,  172  III.  582-588. 
There  was  no  abuse  of  discretion  in  respect  to  the  bills 
of  particulars  in  the  case  before  us,  which  were,  as  we 
have  said,  in  no  sense  evidence  nor  used  as  such. 

It  is  claimed  that  the  court  erred  in  admitting 
** hearsay  and  prejudicial  evidence."  This  contention 
refers  to  the  introduction  of  certain  entries  on  the 
books  of  the  Chicago  National  Bank  in  which  the 
defendant  kept  his  personal  account.  The  cashier  of 
that  bank,  who  held  that  position  during  all  the 
years  of  the  transaction  shown  by  the  evidence,  pro- 
duced and  identified  the  defendant's  original  deposit 
slips.  These  were  in  the  handwriting  of  Bradley  or  of 
Seinwerth,  by  whom  at  defendant's  direction  in  the 
ordinary  course  of  the  procedure  followed,  the  fic- 
titious salary  vouchers  were  obtained  from  the  county 
comptroller,  by  whom  they  were  indorsed  in  the  names 
of  the  payees  by  whom  the  money  was  collected 
from  the  county  treasurer  and  by  whom  it  was  given  to 
the  defendant.  The  latter,  after  counting  the  money, 
ordinarily  handed  it  with  his  bank  book  )3Erk  to 
Bradley  or  to  Seinwerth^  whichever  was  chief  deputy 
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at  the  time,  by  whom  respectively  the  deposit  slips 
were  made  out  in  defendant's  name  and  the  money 
deposited  to  defendant's  personal  account.  The 
various  deposit  slips  were  indentified  by  Bradley  and 
Seinwerth,  respectively,  by  whom  they  were  made  out. 
The  cashier  produced  the  books  of  the  bank  contain- 
ing entries  corresponding  apparently  to  the  deposit 
slips  already  in  evidence,  pointed  out  and  identified 
such  entries,  and  explained  the  system  of  keeping  the 
bank  books.  These  entries  were  not  made  by  the 
cashier  in  person,  but  by  bookkeepers  and  receiving 
tellers,  of  whom  there  were  from  twenty  to  twenty- 
five,  several  of  whom,  it  appears,  have  since  the  clos- 
ing of  the  Chicago  National  Bank  gone  to  various  parts 
of  this  and  other  countries  and  are  out  of  reach  as 
witnesses.  It  suflBciently  appears,  we  think,  that  it  was 
practically  impossible  to  produce  the  persons  who  had 
made  these  entries  in  the  various  books  of  the  bank. 
Under  these  circumstances  we  are  inclined  to  agree 
with  what  is  said  in  Continental  National  Bank  v.  The 
First  National  Bank,  108  Tenn.  374:  ''We  think  it  not 
necessary  that  the  bookkeeper  (of  a  bank)  who 
made  the  entries  should  be  examined  as  to  their  cor- 
rectness. At  the  most  he  could  only  testify  that  the 
entries  made  by  him  are  true  entries  of  transactions 
reported  to  him  by  othiers.  *  *  *  It  would 
seem  that  the  cashier  whose  function  it  is  to  over- 
look all  transactions  at  the  counter  and  over  the  books 
and  test  each  transaction  through  all  its  stages  would 
be  the  person  most  competent  to  produce  the  books 
and  voueh  for  their  accuracy. '*  In  Loewenthal  v. 
McCormick,  101  111.  143-148,  the  court  states  that  ''the 
books  of  the  bank  offered  in  evidence"  showed  certain 
things,  and  no  objection  seems  to  have  been  made  to 
the  introduction  of  the  bankbooks  on  the  grounds 
urged  here.  In  Chisholiti  v.  Beaman  Machine  Co.,  160 
m.  101-110,  the  court  said  that  the  books  were  prop- 
erly admitted  in  evidence  in  connection  with  proof  of 
certain  facts  and  circumstances  and  that  "their  mere 
admission  was  not  a  deterpiination  of  the  weight  to 
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which  they  were  entitled  as  evidence,  and  it  was  the 
privilege  of  the  appellants  to  attack  their  reliability 
by  any  legitimate  testimony  tending  to  show  their  in- 
correctness." The  books  in  the  case  before  us  were  in- 
troduced to  show  that  the  amounts  of  the  deposit  slips 
in  evidence  had  passed  to  the  defendant's  credit  on  the 
books  of  the  bank.  For  this  purpose,  when  identified 
as  they  were,  it  would  seem  that  the  books  were  the 
best  evidence.  At  all  events,  so  far  as  we  are  advised, 
there  is  no  attempt  to  deny  that  defendant  got  the 
money  which  the  original  deposit  slips  and  the  testi- 
mony of  those  who  made  the  deposits  show  was  de- 
posited to  his  account.  Whether  therefore  the  ad- 
mission of  the  books  for  the  purpose  stated  was  or 
was  not  objectionable,  it  was  not  harmful  to  defendant. 
Where  a  fact  is  clearly  established  by  unimpeached 
evidence,  the  admission  of  cumulative  evidence  could 
have  no  prejudicial  effect  and  is  not  ground  for 
reversal.    Siebert  v.  People,  143  111.  571-582. 

It  is  further  insisted  in  behalf  of  defendant  that 
there  is  a  fatal  variance  between  the  indictment  and 
the  evidence;  that  the  indictment  charges  defendant 
with  conspiracy  with  one  Charles  H.  Bradley  and  with 
divers  persons  whose  names  were  unknown  to  the 
grand  jury,  whereas  it  is  claimed  that  by  the  bill  of 
particulars  and  by  the  evidence  it  is  contended  and 
shown  that  defendant  conspired  with  Charles  H.  Brad- 
ley, John  Seinwerth  and  others,  that  John  E.  Sein- 
werth  was  a  witness  before  the  grand  jury  which  re- 
turned the  indictment  and  told  the  jury  that  his  name 
was  John  E.  Seinwerth.  It  is  doubtless  true  that  a 
defendant  has  the  right  to  be  fully  informed  of  the 
particular  charge  made  against  him,  that  an  averment 
in  the  indictment  that  a  person  is  unknown  to  the  grand 
jury  is  material.  In  Sullivan  v.  The  People,  108  HI. 
App.  328-337,  it  ^^^^.said  that  as  a  general  rule  the 
names  of  persons  v^xf-^hom  the  indicted  defendant 
conspired  must  be  stated  when  known,  that  if  on  the 
trial  it  appears  from  the  evidence  the  person  or  per- 
sons designated  as  unknown  ''were  known  to  the  grand 
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jury  when  the  indictment  was  found  there  can  be  no 
conviction  of  such  persons, '*  and  that  it  is  incompetent 
on  the  trial  to  prove  as  against  the  defendants  the  acts 
and  declarations  of  a  person  not  named  in  the  indict- 
ment or  referred  to  therein  as  unknown.  Whether, 
as  is  insisted  in  behalf  of  the  People,  the  views  thus 
stated  are  in  conjBict  with  the  weight  of  authority,  we 
need  not  inquire.  The  testimony  given  by  Seiawerth 
before  the  grand  jury  is  not  found  in  this  record. 
Whether  or  not,  therefore,  his  testimony  there  tended 
to  show  that  he  had  a  part  in  the  conspiracy,  or  gave 
information  tending  to  criminate  himself  we  are  not 
advised.  There  is  no  presumption  that  it  did,  and 
tbere  is  no  evidence  before  us  tending  to  show  that 
the  grand  jury  knew  when  the  indictment  was  re- 
turned that  Seiowerth  was  one  of  the  members  of 
the  conspiracy.  It  appearing  from  the  evidence  that 
Seinwerth  was  in  fact^  one  of  the  conspirators  and 
there  being  no  evidence  that  he  was  known  so  to  be 
by  the  grand  jurors  when  the  indictment  was  returned, 
he  is  necessarily  among  those  described  therein  as 
"unknown' '  and  there  is  no  variance. 

Seinwerth  having  thus  been  identified  as  belonging 
to  the  conspiracy  "and  the  conspiracy  being  estab- 
lished, everything  written  or-  done  by  either  of  the 
conspirators  in  execution  or  furtherance  of  the  com- 
mon purpose  is  deemed  to  have  been  said,  done  or 
written  by  every  one  of  them  and  may  be  proved 
against  each.'*  Lasher  v.  Littell,  202  HI.  551-555.  See 
also  Spies  v.  The  People,  122  111.  1-240-242-3;  Van 
Eyck  V.  The  People,  178  111..  199-200.  In  Wharton  on 
Criminal  Evidence,  9th  ed.,  sec.  700,  it  is  said  that  it 
"makes  no  difference  as  to  the  admissibility  of  the 
act  or  declaration  of  a  conspirator  against  a  defendant, 
whether  the  former  be  indicted  or  not  or  tried  or  not 
with  the  latter;  •  *  •  the  principle  upon  which 
they  are  admissible  at  all  being  that  the  act  or  declara- 
tion of  one  is  the  act  or  declaration  of  all  united  in  one 
common  design,  a  principle  which  ia  wholly  unaffected 
by  the  consideration  of  their  being  jointly  indicted. '* 
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We  do  not  concur  in  defendant's  contention  that  the 
agreement  between  the  defendant  and  Seinwerth  was 
a  new  and  separate  combination.  *  The  evidence  shows 
that  Seinwerth  became  a  participant  in  the  original 
conspiracy,  while  it  was  still  in  full  operation.  Brad- 
ley had  not  retired  from  it.  He  was  still  aiding  the  de- 
fendant in  carrying  out  his  purpose  and  Seinwerth  was 
merely  brought  into  it  as  another  of  the  defendant's 
aids. 

It  is  contended  that  the  Statute  of  Limitations  began 
to  run  in  this  case  from  the  time  of  the  commission 
of  the  first  overt  act  in  pursuance  of  the  conspiracy 
by  Bradley  and  the  defendant  in  1897,  without  refer- 
ence to  overt  acts  subsequently  committed.  Since  the 
writ  of  error  in  the  case  at  bar  was  sued  out  we  have 
had  occasion  to  consider  this  question  at  length  in  the 
case  of  Wallace  A.  Lowell  v.  The  People,  to  which  ref- 
erence may  be  had.  131  111.  App.  137.  The  argument 
made  in  that  case  in  behalf  of  the  defendant  was  the 
same  now  urged  upon  our  attention  in  the  case  at  bar. 
Our  conclusion  was  in  part  thus  stated:  **It  would 
seem  to  be  sound  common  sense,  as  well  as  good  law  in 
this  jurisdiction,  that  each  overt  act  by  which  the  con- 
spiracy becomes  effective  should  be  deemed  a  renewal 
of  the  orighial  conspiracy.  *  *  *  To  hold  otherwise 
would  be  not  only  contrary  to  the  law  as  stated  by 
our  Supreme  Court,  but  would  exalt  a  technical  olx- 
jection  in  favor  of  the  lawbreaker  to  the  dignity  of 
a  substantial  and  just  defense." 

It  seems  to  be  claimed  that  the  fees  of  the  office 
of  clerk  of  the  Circuit  Court  belonged  to  the  clerk 
and  that  he  could  not  therefore  be  guilty  of  a  con- 
spiracy to  obtain  them  or  any  part  of  them  by  false 
pretenses.  The  language  of  the  statute  is  a  sufficient 
answer  to  such  contention  (R.  S.  chap.  53,  sec.  31) 
and  there  was  no  error  in  refusing  to  permit  the 
defendant's  attorney  to  read  to  the  jury  the  opinion 
in  the  case  County  of  Cook  v.  Healy,  222  111.  310. 
Nor  can  we  concur  in  the  contention  that  there  is  a 
reasonable  doubt  under  the  evidence  as  to  the  defend-* 
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ant's  guilt,  notwithstanding  the  evidence  tending  to 
show  a  previous  good  character  for  honesty. 

It  is  further  urged  that  the  defendant  was  tried 
by  an  illegal  jury,  in  that  the  court  overruled  def end- 
ant 's  challenges  for  cause  of  two  of  the  veniremen, 
whereupon  defendant  challenged  them  peremptorily 
and  they  were  excused.  It  is  said  that  having  thus 
erroneously  compelled  defendant  to  use  two  of  the 
peremptory  challenges  allowed  him  under  the  statute, 
it  was  error  not  to  allow  him  to  use  them  against  two 
other  veniremen  accepted  as  jurors  over  his  objection, 
the  court  ruling  that  he  had  then  exhausted  all  the 
peremptory  challenges  to  which  he  was  entitled  by  law. 
We  find  no  error  in  the  action  of  the  court  overruling 
defendant's  challenges  for  cause  of  the  two  veniremen 
who  were  afterward  peremptorily  challenged  by  de- 
fondant.  These  men  had  slight  opinions  based  upon 
what  they  had  read  in  the  newspapers,  but  both  stated 
that  they  could  decide  the  case  on  the  law  and  evidence 
alone.  Whether  they  would  have  been  disqualified  as 
jurors  otherwise  or  not,  any  such  objection  to  their 
competency  is  removed  by  the  statute.^  (R.  S.  chap. 
78,  sec.  14,  3rd  proviso.)  Wilson  v.  The  People,  94  111. 
299-306;  Smith  v.  Eames,  3  Scam.  76-81. 

It  is  further  urged  that  there  was  error  in  permit- 
ting the  prosecuting  attorney  to  make  irrelevant,  im- 
proi>er  and  prejudicial  remarks  and  arguments  to  the 
juiy  over  defendant's  objections.  It  would  serve  no 
good  purpose  to  extend  this  opinion  by  reviewing  the 
language  objected  to.  We  have  examined  it  carefully 
and  it  must  suflSce  to  say  we  do  not  consider  tlie  objec- 
tion well  founded.  The  same  must  be  said  as  to 
objections  made  to  certain  instructions,  some  of  which 
are  practically  disposed  of  by  the  views  above  ex- 
pressed. The  defendant's  contention  to  the  effect  that 
some  of  the  evidence  introduced  tended  to  prove  forg- 
ery and  that  the  misdemeanor  charged  in  the  indict- 
ment should  be  deemed  mere^ed  in  the  felony  is  not 
well  founded.  In  Graff  v.  The  People,  208  111.  312- 
320-1,  a  similar  contention  is  considered  and  it  is  said 
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that  where  'Hhe  conspiracy  alleged  in  the  indictment 
is  a  misdemeanor  and  the  offense  for  the  commission 
of  which  the  conspiracy  was  formed  is  also  a  mis- 
demeanor and  is  completed,  it  has  been  uniformly  held 
in  this  country  that  there  is  no  merger;'^  and  that 
*4f  the  indictment  be  for  a  conspiracy  which  is  a  mis- 
demeanor and  the  conspiracy  comprises  the  doing  of 
many  things  and  the  proof  shows  that  among  the 
overt  acts  done  pursuant  to  the  conspiracy  is  a  felony, 
it  would  seem  the  greater  weight  of  authority  is  that 
a  conviction  may  nevertheless  be  had  for  the  con- 
spiracy.'* 

We  are  convinced  from  careful  consideration  of  the 
record  that  the  defendant  has  had  a  fair  trial,  free 
from  substantial  error,  and  that  the  verdict  of  the 
jury  is  amply  sustained  by  the  evidence.  The  judg- 
ment of  the  Criminal  Court  will  therefore  be  aflSrmed. 

Affirmed.    ' 


Catherine  C.  Touhy  et  al.  t.  Ezra  B.  HcCagg^  Executor^ 

et  al. 

Oen.  No.  12.U8. 

1.  Wbit  of  ebbor — in  what  name  should  he  sued  out  Where 
one  of  several  defendants  to  a  decree  in  equity  seeks  to  review  the 
same  by  writ  of  error,  that  defendant  should  sue  out  the  writ  In' 
the  names  of  all  of  the  defefidants  to  the  decree,  and  then  sum- 
mon and  sever  those  plaintiffs  in  error  who  refuse  to  assign  errors. 

2.  Wbit  op  ebbob — what  effects  severance  of  parties.  A  failure 
of  one  defendant  in  a  decree,  who  is  made  a  defendant  in  error 
by  another  defendant  in  such  decree  and  served  with  scire  facias 
ad  audiendum  errores,  to  appear  and  assign  cross  error  or  Join 
with  the  plaintiff  in  error  In  the  prosecution  of  the  writ  of  error, 
operates  to  create  a  severance  and  Justifies  such  plaintiff  in  error 
in  prosecuting  the  writ  of  error  alone. 

3.  Thanscbipt  of  becobd — what  not  proper  part  of.  A  petition 
for  a  writ  of  assistance  and  an  order  entered  pursuant  thereto, 
are  not  proper  parts  of  a  transcript  of  record  filed  upon  a  writ  of 
error  sued  out  prior  to  the  filing  of  such  petition  and  the  entry 
of  the  order  thereon. 
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4.  Solicitor's  fees — tohen  allowance  of,  in  foreclosure  proceed- 
ing, improper.  An  allowance  of  a  solicitor's  fee  In  a  foreclosure 
proceeding  to  a  law  partner  of  the  trustee  named  in  the  trust 
deed  sought  ta  be  foreclosed,  is  improper  where  such  trustee  would 
particii>ate  in  such  fee. 

Foreclosure  proceeding.  Error  to  the  Superior  Court  of  Cook 
county;  the  Hon.  Axel  Chttbaus,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1906.  Reversed  and 
remanded.     Opinion  filed  May  14,  1907. 

Statement  by  the  Court.  Ezra  B.  McCagg,  execu- 
tor of  the  will  of  Amanda  S.  Cook,  filed  a  bill  in  the 
Superior  Court  to  foreclose  a  trust  deed  in  the  nature 
of  a  mortgage  executed  by  Catherine  C.  Touhy  and 
Patrick  L,  Touhy,  her  husband.  Said  grantors,  John 
Gebhardt,  William  G.  Jackson,  Allen  A.  Gilbert,  Ar- 
thur B.  Wells,  the  trustee  in  said  trust  deed,  and 
Frederick  H.  Gade,  successor  in  trust,  were  made  de- 
fendants to  the  bill.  Complainant  afterwards  dis- 
missed as  to  Gebhardt;  Patrick  L.  Touhy  and  Allen  A. 
Gilbert  were  served  with  summons,  failed  to  appear 
and  were  defaulted.  Jackson  entered  his  appearance, 
but  failed  to  answer.  Catherine  C.  Touhy  answered 
the  bill,  and  Wells,  trustee,  and  Gade,  successor  in 
trust,  joined  in  an  answer.  The  decree  of  foreclosure 
which  it  is  sought  to  reverse  by  this  writ  of  error  was 
entered  March  18,  1902,  on  the  bill  taken  as  confessed 
by  the  defendants  Patrick  L.  Touhy,  Jackson  and  Gil- 
bert, the  answer  of  Catherine  C.  Touhy  and  the  joint 
answer  of  Wells,  trustee,  and  Gade,  successor  in  trust. 
The  decree  is  the  usual  decree  of  foreclosure. 

The  mortgaged  premises  were  sold  by  the  master 
to  the  complainant  for  the  full  amount  of  the  decree 
and  costs,  and,  the  defendants  failing  to  redeem,  Au- 
gust 6,  1903,  a  master's  deed  was  executed,  convey- 
ing said  premises  to  complainant. 

July  5,  1905,  upon  a  praecipe  filed,  in  which  Cath- 
erine C.  and  Patrick  L.  Touhy  are  named  as  plaintiffs 
in  error,  and  Ezra  B.  McCagg,  executor,  etc.,  and  Ar- 
thur B.  Wells,  trustee,  as  defendants  in  error,  a  writ 
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of  error  issued  and  also  a  writ  of  scire  facias,  which 
was  served  upon  said  defendants  in  error. 

The  transcript  of  the  record  filed  March  13,  1906, 
was  certified  November  il,  1905.  From  this  tran- 
script it  appears  that  July  14,  1905,  after  the  filing 
of  the  praecipe  and  the  issuing  of  the  writ  of  error 
and  the  sci.  fa.  in  this  case,  Jane  Creigh  Wells  filed  in 
said  cause  in  the  Superior  Court  her  petition  alleg- 
ing that  the  title  to  said  premises  had,  by  sundry  con- 
veyances, passed  from  the  complainant  to  her,  and 
praying  for  a  writ  of  assistance  against  the  defendant, 
Catherine  C.  Touhy,  and  one  S.  Rogers  Touliy  to  put 
petitioner  in  possession  of  the  premises  so  conveyed 
to  her.  July  18,  1905,  an  order  was  made  in  said 
cause  that  a  writ  of  assistance  issue  in  accordance 
with  the  prayer  of  said  petition. 

Upon  the  record,  Catherine  C.  and  Patrick  L.  Touhy, 
as  plaintiflfs  in  error,  assigned  errors,  both  upon  mat- 
ters contained  in  the  original  decree  and  upon  matters 
contained  in  the  order  for  a  writ  of  assistance. 

April  25,  1906,  defendant  in  error  McCagg,  execu- 
tor, etc.,  filed  his  motion  in  writing  that  the  writ  of 
error  be  dismissed  because  the  plaintiflfs  in  error  had 
failed  to  make  parties  thereto,  all  the  parties  to  the 
record  in  the  Superior  Court.  Two  days  later,  plaint- 
iffs in  error  filed  their  motion  in  writing  for  leave  to 
amend,  etc.,  by  adding  as  *' defendants  in  error  Allen 
A.  Gilbert,  William  G.  Jackson  and  Frederick  Gade, 
successor  in  trust.'*  By  an  order  entered  May  4, 
1906,  the  motion  of  defendant  in  error  McCagg  was 
denied,  leave  granted  to  plaintiflfs  in  error  to  amend 
by  making  said  Gilbert,  Jackson  and  Gade,  successor 
in  trust,  defendants  in  error,  and  a  sci.  fa.  was  ordered 
to  issue  for  such  new  defendants  in  error.  On  the 
same  day  said  writ  was  issued  for  said  new  defendants 
in  error  and  served  upon  Gilbert  and  Gade.  Later  the 
death  of  Jackson  was  suggested  on  the  record. 

Defendant  in  error  McCagg,  executor,  etc.,  filed  a 
brief  November  14,  1906,  and  therein  renewed  his  mo- 
tion to  dismiss  the  writ  of  error. 
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WiLiiAM  B.  Chambeblain,  for  plaintiffs  in  error. 

John  M.  Blakbley,  for  defendant  in  error,  Ezra  B. 
McCagg. 

Mr.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

The  regular  and  proper  practice  in  this  case  was  for 
Catherine  C.  and  Patrick  L.  Touhy  to  sue  out  the  writ 
of  error  in  the  names  of  all  the  defendants  to  the  bill 
who  were  alive  when  the  writ  was  sued  out,  and  then 
summon  and  sever  the  plaintiffs  in  error  who  refused 
to  assign  errors.  Wuerzburger  v.  Wuerzburger,  221 
111.  277,  and  cases  there  cited. 

In  Wormley  v.  Wormley,  207  HI.  411,  it  was  held, 
that  a  writ  of  error  sued  out  by  only  one  of  the  com- 
plainants who  names  all  of  his  oo-complainants  and  the 
defendants  as  defendants  in  error,  will  not  be  dis- 
missed for  misjoinder  of  parties,  where  the  defendants 
in  error  are  served  as  defendants  in  error,  or  enter 
their  appearance,  and  fail  to  assign  cross  errors  or 
ask  to  be  joined  as  plaintiffs  in  error,  since  such  ac- 
tion creates  a  severance. 

It  is  true  that  only  one  of  the  defendants  to  the 
bill  was  originally  made  a  defendant  in  error  in  this 
case,  but  section  10  of  the  Statute  of  Amendments  and 
Jeofails  provides  that  writs  of  error  may  be  amended. 

By  amendment,  made  by  leave  of  court,  the  remain- 
ing defendants  other  than  the  plaintiffs  in  error  .and 
Wells,  trustee,  were  made  defendants  in  error,  and 
with  the  exception  of  Jackson,  whose  death  was  sug- 
gested on  the  record,  were  all  served  as  defendants  in 
error. 

Under  the  rule  stated  in  Wormley  v.  Wormley, 
supra,  their  failure  to  assign  cross  error  or  to  unite 
with  the  plaintiffs  in  error  in  the  prosecution  of  the 
writ  of  error,  operates  to  create  a  severance  and  justi- 
fies the  plaintiffs  in  error  in  prosecuting  the  writ  of 
error  alone.  The  motion  to  dismiss  the  writ  of  error 
will  therefore  be  denied. 
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The  writ  of  error  and  scire  facias  were  sued  out 
July  5,  1905.  Jane  Creigh  Wells,  the  grantee  through 
mesne  conveyances  from  complainant  of  said  premises, 
filed  in  the  cause  her  petition  for  a  writ  of  assist- 
ance July  14,  and  an  order  was  made  July  18,  1905, 
that  such  writ  issue.  Neither  said  petition  nor  order 
has  any  proper  place  in  the  transcript  of  the  record 
in  this  cause,  and  will  be  stricken  therefrom. 

The  only  assignments  of  error  relating  to  any  order 
or  proceeding  in  the  cause,  made  or  had  prior  to  the 
suing  out  of  the  writ  of  error  in  this  case,  which  have 
been  argued  by  counsel  for  plaintiffs  in  error,  are 
those  which  rfelate  to  the  allowance  in  the  foreclosure 
decree  of  $600  to  complainant  for  the  services  of  his 
solicitor  under  the  provisions  of  the  trust  deed.  The 
same  question  was  presented  in  the  case  of  Touhy  et 
al.  V.  McCagg,  Executor,  etc.,  121  111.  App.  93. 

The  evidence,  the  master's  report  and  recommenda- 
tion, and  the  provisions  of  the  decree  relating  to  the 
allowance  of  solicitors'  fees  were  the  same  in  that  case 
as  in  this,  except  that  the  amount  of  the  decree  is  much 
greater  in  this  case  than  in  that,  and  the  allowance 
for  solicitors'  fees  is  $600  in  this  pase  and  was  $150 
in  that  case.  The  question  has  been  ag§iin  argued  by 
counsel  and  considered  by  us.  We  see  no  reason  to 
depart  from  the  conclusion  reached  in  that  case  that 
it  was  error  to  allow  solicitors'  fees  for  services  ren- 
dered by  Blakeley,  the  partner  of  Wells,  the  trustee 
in  the  trust  deed  which  was  foreclosed,  when  such  com- 
pensation would  go  into  the  partnership  funds  and 
Wells  receive  the  same  profit  therefrom  that  he  would 
receive  if  the  services  had  been  rendered  by  the  firm 
of  Wells  and  Blakeley. 

The  petition  of  Jane  Creigh  Wells  for  a  writ  of  as- 
sistance filed  July  14,  1905,  the  several  aflSdavits  filed 
in  support  of  and  in  opposition  to  said  petition;  the 
order  of  the  Superior  Court  entered  July  18,  1905, 
directing  that  such  writ  of  assistance  issue ;  the  writ 
of  assistance  issued  pursuant  to  said  order,  and  the 
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return  of  the  sheriff  of  Cook  county  thereon  will  be 
stricken  from  the  transcript  of  the  record  herein. 

So  much  of  the  decree  as  allows  to  complainant  $600 
for  solicitors'  fees  will  be  reversed;  in  all  other  re- 
spects the  decree  will  be  aflSrmed  and  the  cause  will  be 
remanded  to  the  Superior  Court,  with  directions  to 
deny  any  allowance  of  solicitors'  fees. 

Reversed  and  remanded  with  directions. 


Chicago  Union  Traction  Company  t.  Jennie  S.  Myers. 
Oen.  No.  12.815. 

1.  Verdict — when  set  aside  as  against  the  evidence,  A  verdict 
clearly  against  the  evidence  will  be  set  aside  by  the  Appellate 
Court  on  review. 

2.  "BuBDEN  OP  proof" — When  phrase  erroneously  used  in  instruc- 
tion. Where  the  phrase  "burden  of  proof*  is  used  to  mean  other 
than  the  obligation  on  the  party  who  asserts  the  affirmative  of 
the  issue  to  prove  the  same  by  a  preponderance  of  the  evidence, 
the  sense  in  which  such  words  is  used  should  be  clearly  indicated. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Abthub  H.  Chetlain,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1906.    Reversed  and  remanded.    Opinion  filed  May  14,  1907. 

Statement  by  the  Conrt.  Plaintiff,  in  an  action  on 
the  case  for  personal  injuries,  filed  a  declaration  con- 
taining fonr  counts.  At  the  close  of  the  evidence  the 
court  instructed  the  jury  to  find  the  defendant  not 
guilty  as  to  the  second,  third  and  fourth  counts.  The 
jury  found  the  defendant  guilty  and  assessed  plaint- 
iff *s  damages  at  $7,000,  from  which  plaintiff  remitted 
$2,000,  and  judgment  was  entered  for  $5,000,  to  re- 
verse which  defendant  prosecutes  this  appeal. 

The  first  count  alleges  that  on  June  20, 1902.  defend- 
ant was  possessed  of  and  operating  a  certain  electric 
street  car  on  certain  tracks  used  by  the  defendant  iu 
North  Robey  street,  Chicago,  between  Fulton  street 
jand  Carroll  avenue;  that  plaintiff  was  a  passenger 
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upon  said  street  car,  which  was  an  open  south-bound 
car;  that  said  car  was  then  and  there  under  the  care 
and  management  of  divers  of  defendant's  servants  who 
were  driving  the  car  along  said  North  Robey  street ; 
that  *' defendant  then  and  there  by  its  said  servants  so 
carelessly  and  improperly  drove  and  managed  the  said 
street  car,  that  by  or  through  the  negligence,  mis- 
management and  unskillfulness  of  the  defendant  by 
its  said  servants  in  that  behalf,  the  said  street 
car  in  which  the  plaintiff  was  riding,  as  aforesaid, 
then  and  there  ran  into  and  struck  and  collided  with 
great  force  and  violence  with  a^  certain  wagon  being 
upon  and  alofag  said  public  street  or  highway,  and  by 
means  of  the  force  and  violence  with  which  said  street 
car  ♦  *  *  struck  and  collided  with  said  wagon 
•  *  *  the  plaintiff  *  *  *  in  the  exercise  of  all 
due  care  and  diligence  for  her  own  safety  ♦  ♦  • 
was  then  and  there  thrown  with  great  force  and  vio- 
lence from  and  out  of  said  street  car  *  *  *  to  and 
upon  the  ground,"  thereby  receiving  the  injuries  com- 
plained of. 

The  defendant  pleaded  not  guilty  to  the  declara- 
tion. 

Plaintiff  was  a  passenger  on  a  south-bound  electric 
car  on  Eobey  street,  which,  near,  the  middle  of  a  block, 
came  in  contact  with  a  wagon  upon  which  was  a  bulky 
load  of  planks,  horses,  wheelbarrows  and  other  build- 
ing contractors'  tools  and  appliances. 

The  evidence  given  for  the  plaintiff  tends  to  show 
that  by  the  collision  between  the  car  and  the  wagon, 
plaintiff  was  thrown  from  the  car  and  injured. 

John  A.  Rose  and  Albebt  M.  Cboss,  for  appellant; 
W.  W.  GuBLEY,  of  counsel. 

Coi£ON  &  Johnson,  for  appellee;  0,  W.  Dynes,  of 
counsel. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 
We  will  first  consider  the  question  whether  the  ver- 
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diet  was  against  the  evidence.  Plaintiff  testified  that 
she  was  sitting  on  the  west  side  of  an  open  car  at  the 
outer  end  of  the  seat  facing  the  rear  end  of  the  car; 
that  the  car  struck  something,  she  did  not  know  what, 
and  she  was  thrown  from  the  car  to  the  ground  and  in- 
jured. Her  son,  then  twelve  years  old,  testified  that 
he  sat  on  the  same  seat  with  his  mother  next  to  the 
aisle;  that  they  were  riding  backward;  that  there  was 
a  rail  at  the  outer  end  of  the  seat;  that  **the  car  gave 
a  jolt  and  my  mother  was  thrown  right  off  her  seat, 
right  out  of  it — ^gave  a  terrible  lift.  The  car  seemed 
to  lift  right  up  in  the  air  *  *  *  the  car  went  about 
three  feet  and  stopped.**  Sitting,  as  the  plaintiff  was, 
riding  backward^  with  the  back  of  a  seat  behind  her  and 
a  rail  at  tlie  outer  end  of  the  seat,  it  is  dii&cult  to  see 
how  she  could  have  been  thrown  out  of  the  car  in  the 
manner  and  from  the  cause  stated  by  her  and  her  son. 
The  sudden  stopping  of  the  car  would  tend  to  throw 
her  in  the  direction  the  car  was  moving,  to  throw  her 
against  the  back  of  the  seat,  and  would  not  tend  to 
throw  her  out  of  the  car  at  right  angle  to  such  direc- 
tion. 

The  only  witness  for  the  plaintiff  who  testified  to 
seeing  what  it  was  that  the  car  came  in  contact  with, 
was  Nathan  Samelow.  He  was  confused  as  to  the 
points  of  the  compass  and  between  right  and  left,  but 
we  think  that  the  substance  of  what  he  intended  to 
state  was,  that  he  was  driving  north  in  the  east  track  5 
that  in  front  of  him  was  the  loaded  wagon,  and  be- 
hind him  a  street  car ;  that  the  car  bell  rang ;  that  wit- 
ness turned  out  of  the  track  to  the  east  and  the  wagon 
in  front  of  him  turned  to  the  west  into  the  west  or 
south-bound  track ;  that  after  the  north-bound  car  had 
passed,  the  team  and  wagon  in  front  of  him  turned  to 
the  east,  but  before  the  wagon  had  gone  far  enough  to 
the  east  to  permit  a  car  on  the  south-bound  track  to 
pass  by  it,  the  car  in  question  came  up  to  the  wagon, 
struck  it,  and  plaintiff  fell  from  the  car.  He  further 
testified  in  chief  that  the  car  struck  the  ''corner  of  the 
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vragon;  the  west  side  corner.    Q.    Was  it  the  rear  or 
front  of  the  wagon  which  was  struck!    A.    The  rear.'' 

Appellee  contends  that  Champlin,  a  witness  for  the 
defendant,  testified  that' when  the  wagon  turned  to  the 
east,  the  rear  end  of  it  extended  over  the  ground  on 
which  the  car  had  to  pass,  and  that  therefore  his  testi- 
mony corroborated  that  of  Samelow.  Champlin  testi- 
fied that  *  immediately  before  the  wagon  got  to  the 
alley  in  this  block,  it  turned  and  went  east,  started  east 
and  as  it  did  so,  the  wagon  which,  as  I  said  before,  was 
heavily  loaded,  the  rear  of  it  extending  ov^r  the  ground 
our  car  had  to  pass  over,  the  front  of  the  car  got  by 
before  we  met  the  wheelbarrows  which  were  extending 
over  the  end,  and  one  or  more  scraped  alongside  of  the 
car  and  fluially  one  fell  into  the  car.**  *  *  *  Q. 
**At  the  time  the  rear  of  the  wagon  was  in  contact 
with  the  car,  which  way  were  the  horses  headed?  A. 
Pretty  nearly  directly  east.  Q.  Had  the  front  wheels 
got  out  of  the  track?    A.    I  should  say  they  had.** 

If,  when  the  car  came  up  to  the  wagon,  any  part  of 
the  wagon  or  its  load  extended  into  the  space  required 
for  the  car  to  pass  by  the  wagon,  the  front  end  of  the 
car  would  strike  whatever  part  of  the  wagon  or  its  load 
extended  into  such  space. 

It  is  common  knowledge  that  in  turning  a  wagon  out 
of  a  car  track,  the  hind  axle  will  usually  turn  for  a 
time  upon  the  point  of  contact  between  the  hind  wheel 
on  the  side  towards  which  the  wagon  is  turning  and 
the  rail,  as  a  pivot,  and  that  in  such  case,  if  the  bed 
of  the  wagon,  or  its  load,  extends  back  from  the  axle, 
the  hind  end. of  the  wagon  or  its  load  will  swing  out- 
ward in  the  direction  opposite  to  that  in  which  the 
wagon  is  turning. 

Champlin  *s  testimony  that  the  front  end  of  the  car 
passed  by  the  wagon  without  striking;  that  when  the 
wheelbarrow  on  the  hind  end  of  the  wagon  came  in  con- 
tact with  the  car,  the  horses  were  headed  east  and  the 
front  wheels  out  of  the  track,  is  consistent  with  the 
hypothesis  that  after  the  front  end  of  the  car  passed  by 
the  wagon,  the  hind  end  of  the  wagon  was  thrown  west, 
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nearer  to  the  south-bound  track,  by  the  turning  of  the 
wagon  to  the  east  out  of  the  north-bound  track,  but  in- 
consistent with  the  hypothesis  that  as  the  car  came  up 
to  the  wagon,  the  rear  end  of  the  wagon,  or  its  load, 
extended  over  the  ground  on  which  the  car  had  to  pass. 
Taking  all  of  his  testinaony  together,  and  it  does  not, 
in  onr  opinion,  tend  to  corroborate,  but  to  contradict, 
the  testimony  of  Samelow  as  to  the  position  of  the 
wagon  and  its  load  when  the  car  came  up  to  it. 

For  the  defendant,  Holland  and  Guetschow,  passen- 
gers on  the  car,  Thompson  its  motorman,  and  Forsberg 
its  conductor,  testified  that  when  the  car  came  up  to 
the  wagon  there  was  room  to  pass ;  that  when  the  car 
was  about  opposite  the  team,  the  driver  turned  his  team 
to  the  east  to  drive  east  in  an  alley;  that  the  front  end 
of  the  car  passed  by  the  wagon  safely,  but  that  while 
the  car  was  passing  the  wagon,  the  rear  end  of  the 
wagon  or  its  load  swung  towards  the  car  and  rubbed 
against  or  scraped  the  side  of  the  car  from  a  point 
some  distance  back  of  its  front  end.  The  testimony  of 
Champlin,  as  has  been  said,  corroborated  the  testimony 
of  the  other  witnesses  for  the  defendant. 

The  testimony  of  the  motorman  and  the  conductor 
was,  that  as  the  car  approached  the  wagon,  the  car  was 
running  very  slow;  that  the  instant  the  driver  of  the 
team  began  to  turn  his  team  to  the  east,  the  motorman 
applied  the  brakes  and  made  every  possible  effort  to 
stop  the  car,  and  there  is  no  evidence  to  the  contrary. 
All  the  witnesses  testify  that  the  car  ran  but  a  few  feet 
after  it  came  in  contact  with  the  wagon. 

If  the  verdict  can  be  sustained,  it  must  be  sustained 
upon  the  ground  that,  from  the  evidence,  the  jury  might 
properly  find,  as  a  fact,  that  when  the  car  approached 
the  wagon,  some  part  of  the  wagon,  or  its  load,  was 
upon  or  so  near  to  the  south-bound  track  that  the  car 
on  that  track  in  attempting  to  pass  by  the  wagon,  struck 
it  or  the  load  upon  it.  Upon  this  question  we  have, 
in  support  of  the  verdict,  only  the  confused  testimony 
of  Samelow.    Against  it  we  have  the  testimony  of  five 
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witnesses.  No  witness  for  the  plaintiff  testified  that 
the  front  end  of  the  car  struck  the  wagon,  and  the  wit- 
nesses for  the  defendant  testified  that  it  did  not;  that 
the  wagon,  or  its  load,  first  came  in  contact  with  the 
side,  not  the  front  end  of  the  car.  No  witness  on  either 
side  testified  that  either  the  car  or  wagon  was  broken 
or  damaged  by  the  contact  or  collision  between  the  car 
and  the  wagon. 

If  the  wagon  had  been  where  Samelow  testified  it 
was,  the  front  end  of  the  car  would  have  struck  the 
wagon.-  If  the  car  had  struck  the  wagon  with  such 
force  as  the  testimony  of  the  plaintiff  and  her  son 
tended  to  show  it  did,  it  is  almost  certain  that  both  the 
car  and  wagon  would  have  been  broken  and  damaged 
by  such  striking. 

In  our  opinion,  the  verdict  was  clearly  against  the 
evidence,  and  for  that  reason  the  court  erred  in  over- 
ruling defendant's  motion  for  a  new  trial. 

The  following  instruction  was  given  for.  the  plaintiff : 

**The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence,  under  the  instructions  of  the  court, 
that  the  plaintiff,  while  in  the  exercise  of.  ordinary  care 
for  her  own  safety,  was  injured  while  traveling  as  a 
passenger  on  one  of  the  cars  of  the  defendant,  and  that 
the  accident  was  not  due  to  a  cause  beyond  the  control 
of  the  defendant,  that  is,  that  it  was  not  the  manner  in 
which  the'  team  and  wagon  were  driven  which  produced 
or  tended  to  produce  tiie  accident,  then  the  burden  of 
proof  is  upon  the  defendant  of  showing  that  the  injury 
was  not  due  to  the  negligence  of  the  defendant  charged 
in  the  declaration.'* 

The  burden  of  proving  negligence  was,  throughout 
the  case,  upon  the  plaintiff,  and  the  court  so  instructed 
the  jury  at  the  request  of  the  defendant. 

Appellee's  counsel  contend  that  the  phrase,  ** burden 
of  proof,"  in  the  instruction  in  question,  means  the 
duty  of  producing  evidence  to  meet  a  prima  facie  case, 
and  cite  in  support  of  such  contention  C.  U.  T.  Co.  v. 
ilee,  218  111.  15.  What  was  decided  in  that  case  was, 
that  it  was  error  in  a  case  where  the  question  was 
whether  defendant's  street  car,  upon  which  plaintiff 
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was  riding,  ran  into  a  wagon,  or  the  wagon  backed  into 
the  ear,  to  refnse  to  give  for  the  defendant  instructions 
that  the  bnrden  of  proof  is  not  upon  the  defendant  to 
show  that  it  is  not  guilty  of  negligence,  but  is  upon  the 
plaintiff  to  prove  by  a  preponderance  of  the  evidence, 
that  the  defendant  was  guilty  of  negligence,  and  that 
in  default  of  such  preponderance  the  verdict  should  be 
for  the  defendant. 

The  phrase,  "burden  of  proof,"  generally  means  the 
obligation  on  the  party  who  asserts  the  affirmative  of 
the  issue  to  prove  the  issue  by  a  preponderance  of  the 
evidence.  In  that  sense  the  phrase  is  used  in  instruc- 
tions given  for  the  defendant  in  this  case,  and  in  in- 
stractions  given  in  almost  every  criminal  and  civil 
ease.  If  the  phrase  is  used  in  an  instruction  in  any 
other  sense,  or  with  any  other  meaning,  such  sense  or 
meaning  should  be  clearly  stated  in  tiie  instruction. 
We  think  the  instruction  should  not  have  been  given. 

For  the  errors  indicated,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Charles  L.  Will  t.  Lillian  Will. 

een.  No.  18,088. 

Separate  maiittenancb — what  essential  to  relief  in  proceeding 
lor,  A  decree  will  not  be  entered  upon  a  bill  praying  for  separate 
maintenance,  unless  it  appears  that  at  the  time  of  the  filing  thereof 
the  complainant  was  living  separate  and  apart  from  the  defendant. 

Separate  maintenance  proceeding.  Error  to  the  Superior  Court 
of  Cook  county;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1906.  Reversed 
and  remanded.    Opinion  filed  May  14, 1907. 

Statement  by  the  Court.  This  writ  of  error  is  prose- 
cuted from  a  decree  entered  in  the  Superior  Court 
granting  the  defendant  in  error  separate  maintenance 
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in  the  sum  of  $65  per  month,  and  the  control  of  her 
son. 

The  bill  filed  by  complainant  below  avers  the  mar- 
riage of  herself  and  defendant  occurred  on  March  20, 
1890,  and  that  they  lived  together  as  husband  and  wife 
until  about  November  25,  1904,  since  which  date  the 
defendant  has  refused  to  live  and  cohabit  with  the  com- 
plainant, and  that  they  are  living  separate  and  ap^rt  at 
the  time  of  the  filing  of  the  bill  and  that  a  child,  then 
four  years  and  eight  months  old,  was  bom  to  them ; 
that  a  friendship  sprang  up  between  defendant  and 
Emily  S.  Wallace,  a  nurse  who  attended  upon  complain- 
ant in  error  in  her  sickness ;  that  they  became  in  love 
with  each  other  and  that  defendant  committed  adultery 
with  Miss  Wallace  in  Omaha,  Nebraska,  in  the  early 
part  of  the  year  1903  and  in  Chicago  in  1904;  that 
since  defendant  became  infatuated  with  said  Wallace 
he  has  treated  complainant  with  very  little  considera- 
tion ;  that  said  Wallace  lived  in  their  home  for  several 
years  except  when  she  was  temporarily  absent  at  inter- 
vals, until  January  11, 1905 ;  that  defendant  ceased  his 
marital  relations  with  complainant  in  November,  1904, 
and  has  persisted  in  such  cessation  until  the  present 
time;  that  in  January,  1905,  complainant  sent  said  Wal- 
lace away  from  their  home,  and  that  she  thereupon 
made  her  home  with  the  parents  of  plaintiff  in  error 
in  an  apartment  in  the  same  building  where  defendant 
spends  all  his  time  except  when  at  business;  that  de- 
fendant now  only  furnishes  complainant  with  a  place 
to  live,  but  with  no  money  or  clothing  for  herself  or 
son ;  that  she  is  without  means  to  support  herself  and 
son  or  to  prosecute  this  suit. 

The  bill  then  alleges  that  defendant  receives  a  sal- 
ary of  $150  per  month ;  that  she  fears  that  as  soon  as 
he  learns  of  the  institution  of  this  suit  he  will  do  her 
great  bodily  harm  unless  restrained  by  injunction ;  that 
defendant  has  lately  threatened  to  leave  this  state  and 
go  where  complainant  will  be  unable  to  obtain  any  re- 
lief against  him,  and  prays  for  separate  maintenance 
for  herself  and  son  and  for  an  allowance  of  money  with 
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which  to  prosecute  this  suit  and  for  a  ne  exeat  repub- 
lica  and  an  injunction. 

The  Superior  Court  ordered  the  injunction  and  the 
ne  exeat  to  issue. 

The  answer  of  defendant  was  filed  March  30,  1905. 
It  admits  the 'marriage  and  alleges  that  complainant 
and  defendant  lived  together  as  husband  and  wife  from 
their  marriage  until  January  10,  1905,  and  that  he  at 
all  times  treated  complainant  as  a  loving  and  affec- 
tionate husband;  denies  that  he  refused  to  live  and  co- 
habit with  her,  and  alleges  that  complainant  deserted 
him  without  cause;  denies  that  she  performed  the  du- 
ties and  demeaned  herself  as  a  loving  and  affectionate 
wife;  admits  that  they  are  now  living  apart  and  as- 
serts that  it  is  wholly  the  fault  of  complainant ;  admits 
that  one  child  was  bom  to  them  and  alleges  the  name 
of  the  child  is  Howard  Wallace  Will,  the  middle  name, 
Wallace,  having  been  given  to  the  child  at  the  request 
of  complainant  in  evidence  of  her  regard  for  Miss 
Wallace;  denies  he  ever  committed  adultery  with  Miss 
Wallace;  alleges  that  she  was  a  trained  nurse  and  en- 
tered his  family  in  1898  in  that  capacity,  and  nursed 
and  eared  for  complainant  during  a  long  illness  and 
at  the  same  time  managed  the  household  affairs  for 
complainant,  and  so  endeared  herself  to  complainant 
that  upon  recovering  from  her  illness  complainant  be- 
sought said  Wallace  to  make  her  home  with  her  as  a 
member  of  her  family  except  as  she  might  be  engaged 
in  her  professional  duties,  and  that  defendant  con- 
sented thereto,  and  said  Wallace  resided  in  their  family 
until  January  10,  1905,  and  was  treated  as  a  member 
of  the  family;  denies  all  acts  of  familiarity  with  Wal- 
lace averred  in  the  bill;  alleges  that  at  the  time  the 
bill  was  filed  complainant  and  defendant  occupied  a 
comfortable  flat  for  which  defendant  paid  the  rent; 
that  the  flat  was  luxuriously  furnished  and  defendant 
provided  a  horse  and  carriage  for  the  family  use  and 
provided  liberally  for  complainant's  clothing  and  for 
every  wish  and  desire  to  the  best  of  his  ability,  and 
in  so  doing  became  indebted  to  the  extent  of  $3,000  j 
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that  defendant  took  out  policies  of  insurance  on  his 
life  in  two  companies,  payable  to  complainant  in  the 
event  of  his  death,  thereby  seeking  to  provide  for  com- 
plainant ini;he  event  of  his  death;  that  at  the  time  of 
filing  his  answer  he  is  without  property  or  estate;  that 
prior  to  the  institution  of  this  suit  he  was  in  receipt 
of  a  salary  of  $150  per  month,  but  that  he  has  been 
discharged  on  account  of  these  proceedings,  and  that 
complainant  has  broken  up  the  home  provided  for  her 
and  has  removed  and  secreted  all  the  furniture  and 
compelled  defendant  to  surrender  his  said  life  insur- 
ance, and  the  cancellation  value  thereof  has  been  se- 
questered under  order  of  this  court  for  the  benefit  of 
complainant. 

Upon  the  hearing  the  court  entered  a  decree  finding 
that  the  allegations  of  the  bill  charging  that  defendant 
committed  adultery  with  Emily  S,  Wallace  are  not  sus- 
tained by  the  proofs ;  that  complainant  and  defendant 
are  living  separate  and  apart  without  fault  of  the  com- 
plainant, but  on  account  of  the  fault  of  the  defendant, 
and  decrees  that  the  complainant  is  entitled  to  sepa- 
rate maintenance  from  the  defendant,  and  orders  de- 
fendant to  pay  complainant  $65  per  month,  and  that 
the  money  impounded  with  the  clerk  of  the  court  in 
this  cause  be  used  for  the  payments  of  said  monthly 
allowance  until  said  moneys  are  exhausted,  and  that 
defendant  thereafter  make  such  payments,  and  gives 
the  custody  and  care  of  the  child  to  the  complainant 

Joseph  W.  Latimeb,  for  plamtiflf  in  error;  Ben- 
jamin T.  RooDHousB,  of  coxmsel. 

Abnd  &  Abnd,  for  defendant  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  testimony  of  complainant  below,  defendant  in 
error,  upon  the  vital  question  presented  by  this  bill  as 
a  basis  for  the  decree  prayed  for,  is  as  follows:  that 
the  marital  relations  between  her  and  her  husband 
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ceased  November  28,  1904.  **Q.  Wliat  was  the  cause 
of  the  cessation  of  these  relations ;  what  was  said  be- 
tween you — ^your  husband  and  yourself  I  A.  Nothing ; 
he  did  not  say  anything  th^t  I  know  of,  nor  I.  Q. 
Well,  who  caused  the  cessation  of  these  relations  t  A. 
Neither  of  us,  I  guess,  unless  it  was  Mr.  Will.  Noth- 
ing was  said  or  done.*  We  had  our  room  together  and 
slept  in  the  same  bed,  and  continued  to  occupy  the  same 
bed  until  about  the  25th  of  January,  1905.  Miss  Wal- 
lace left  about  the  middle  of  January,  1905.  My  hus- 
band and  I  did  not  hold  any  conversation  after  the 
night  she  left  in  January.  He  did  not  speak  to  me 
after  that.  Well  I  prepared  the  meals  and  tried  to  do 
right  as  a  wife,  but  he  had  nothing  to  say  after  that.'' 

After  describing  what  took  place  between  them  re- 
garding the  sending  away  of  Miss  Wallace's  trunk  the 
complainant  testified:  *'I  remained  in  my  apartment. 
He  was  in  the  front  chamber  and  he  leaves  it  to  me. 
I  did  not  eat  with  him;  he  went  up-stairs  with  his 
mother.  I  paid  the  grocery  bill  with  his  money.  I  have 
not  lived  in  the  apartment  since  March  of  this  year. 
He  left  me  and  went  up  and  took  his  meals  with  his 
mother,  then  he  would  come  down  and  get  up  and  fix 
his  bed  and  go  out,  and  I  never  saw  him  since.  I  am 
living  with  my  mother.  My  furniture  is  in  storage.  I 
got  his  meals  and  called  him  to  come  down  and  eat 
with  us  and  he  said  no  he  would  not.  He  was  taking 
his  m^als  with  his  mother  two  or  three  weeks,  I  guess, 
before  I  left  the  apartment.  I  was  living  at  home  with 
my  son  when  the  suit  was  started  and  left  the  apart- 
ment afterwards.  Mr.  Will  furnished  me  five  dollars 
a  week  to  run  the  house.  Every  Tuesday  I  got  five  dol- 
lars." 

On  cross-examination  she  testified:  *'I  first  went  to 
see  Mr.  Amd  (her  solicitor)  in  January,  1905.  My 
husband  was  then  sleeping  at  home  every  day.  My 
husband  was  then  sleeping  there  at  the  apartment  after 
this  bill  was  filed.  He  left  me  money  on  his  dresser 
twice,  I  guess.  The  bill  was  sworn  to  February  7th  and 
filed  February  8th.    I  was  also  buying  groceries  in  a 
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store  on  a  bill  at  that  time  and  they  were  duly  paid 
for  by  my  husband.'' 

Complainant  then  relates  a  conversation  with  her 
husband  one  afternoon  when  he  came  home,  as  follows : 
**I  told  him  I  wanted  a  little  money  to  get  my  boy  some 
night  clothes.  I  said  I  was  going  to  get  them  charged 
at  Field's,  but  I  thought  I  had  not  better,  and  he  gave 
me  two  dollars  to  get  them.  I  said  'Now,  Charlie, 
won't  you  try  and  do  right  by  me  for  the  sake  of  our 
boy!  '  And  he  says,  *I  cannot.  I  have  thought  it  all 
over  for  a  long  time  and  I  cannot  forgive  you  for  go- 
ing and  telling  your  friends  about  Miss  Wallace  and 
I  and  running  us  down.'  I  says,  *  What  do  you  want  me 
to  do?'  He  says,  *We  will  settle  this  thing  in  a  quiet 
manner.  You  get  your  lawyer  and  I'll  get  mine.'  I 
said,  'Very  well,  I  only  wanted  to  know  what  you 
wished  to  do.'  " 

Complainant  fixes  the  time  of  the  above  conversation 
as  the  last  part  of  January  or  the  first  of  February 
about  the  time  the  bill  was  filed.  She  admitted  in  her 
testimony  that  she  had  not  made  any  effort  to  get  him 
to  come  back  to  the  house,  saying  she  had  not  seen  him 
at  all  since  she  left  the  house ;  that  the  day  they  went 
into  court  defendant  asked  her  if  she  would  come  back 
to  him  and  she  replied  she  would  let  the  law  take  its 
course.  She  also  admitted  meeting  him  once  since  then 
and  trying  to  avoid  him,  and  that  he  asked  her  again 
to  come  back  to  him,  but  she  refused;  and  further, 
when  they  went  to  the  apartment  to  divide  the  furni- 
ture defendant  called  her  out  into  the  kitchen  and 
asked  her  if  she  would  not  be  willing  to  remain  in  the 
house  and  she  did  not  remember  her  response  to  him. 

We  have  above  set  forth  all  the  evidence  in  the  rec- 
ord offered  on  behalf  of  the  complainant  to  sustain  the 
averment  of  her  bill  that  the  defendant  had  failed  or 
refused  to  discharge  the  common  law  duty  of  a  husband 
to  furnish  support  and  maintenance  for  his  wife  suit- 
able to  the  condition  of  the  parties  in  life,  where  she 
is  living  separate  and  apart  from  him  without  her  fault. 
We  have  not  set  out  the  substance  of  the  evidence  as 
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to  the  relations  of  the  defendant,  plaintiff  in  error, 
with  Miss  Y^allace,  because  this  is  a  bill  for  separate 
maintenance,  not  a  bill  for  divorce  on  the  ground  of 
adultery,  and  that  evidence  is  not  material  to  the  ques- 
tion upon  which  the  bill  is  necessarily  founded. 

It  is  insisted  on  behalf  of  defendant  in  error  that 
the  question  whether  the  complainant  and  defendant 
were  living  separate  and  apart  at  the  time  the  bill  of 
complaint  was  filed  was  never  an  issue  in  the  case  for 
the  reason  that  the  answer  avers  that  the  parties  **  re- 
sided together  as  husband  and  wife  from  the  date  of 
said  marriage  until  the  10th  day  of  January,  1905,'' 
and  **this  defendant  Charles  L.  Will  admits  that  the 
defendant  and  said  complainant,  Lillian  Will,  are  now 
living  separate  and  apart  from  each  other,  and  this 
defendant  avers  and  alleges  that  said  complainant, 
Lillian  Will,  is  wholly  at  fault  in  the  matter  of  said 
separation."  And  it  is  contended  that  this  statement 
in  the  answer  refers  to  the  allegation  in  the  bill  of  com- 
plaint that  the  parties  are  living  separate  and  apart 
at  the  time  of  the  filing  of  the  bill. 

An  examination  of  the  answer  shows,  however,  that 
the  above  quoted  allegation  of  the  answer  has  reference 
to  the  time  of  the  preparation  and  filing  of  the  answer. 
In  a  subsequent  paragraph  of  the  answer  it  is  stated 
that  **at  the  time  said  complainant  filed  her  bill  of  com- 
plaint in  this  cause  the  said  complainant  and  this  de- 
fendant occupied  and  resided  in  a  comfortable  steam 
heated  flat  in  a  respectable  neighborhood ;  that  this  de- 
fendant paid  a  monthly  rental  for  said  flat  of  forty-five 
dollars;  that  said  flat  occupied  by  this  defendant  and 
the  said  complainant  was  furnished  luxuriously  by  the 
defendant  with  all  the  necessary  provisions,  furniture 
and  other  conveniences  of  housekeeping." 

In  view  of  these  allegations  and  the  evidence  offered 
by  defendant  on  the  hearing  and  the  cross-examination 
of  complainant  on  this  point,  we  think  that  the  conten- 
tion is  without  good  foundation  in  the  record. 

Considering  the  evidence  of  complainant  alone  and 
by  itself,  and  wholly  without  reference  to  the  evidence 
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offered  on  behalf  of  defendant,  it  is  apparent  that  com- 
plainant was  not  living  separate  and  apart  from  the 
defendant  when  she  filed  her  bill.  There  is  nothing  in 
her  testimony,  giving  to  it  the  most  favorable  constrnc- 
tion  and  indulging  in  all  reasonable  inferences  favor- 
able to  complainant's  case,  which  tends  to  support  the 
averments  of  her  bill  in  regard  to  this  essential  fact 
to  the  complainant's  right  to  the  relief  prayed.  On 
the  contrary  she  says  in  her  testimony  that  they  were 
living  together  in  the  apartment  at  the  time  of  the  fil- 
ing of  the  bill  and  afterwards,  and  he  was  paying  the 
rent  and  the  grocery  bills,  and  gave  her  five  dollars  a 
week' in  addition,  with  which  to  run  the  house.  Com- 
plainant does  not  say  that  she  asked  defendant  for 
necessary  money  and  was  refused,  or  that  the  allowance 
made  to  her  was  insufficient,  or  that  defendant  had  re- 
fused to  suitably  provide  for  her  in  their  home  in  any 
way. 

It  thus  clearly  appears  from  complainant's  testi- 
mony that  when  she  filed  her  bill  of  complaint  defend- 
ant was  providing  her  a  home  which  had  been  deemed 
by  them  to  be  a  suitable  one  for  them  to  live  in,  and 
she  was  living  in  it,  undisturbed  by  defendant,  and  he 
was  paying  all  bills  that  were  being  incurred  without 
objection  or  complaint.  We  .cannot  see  what  more  a 
decree  in  her  favor  could  give  her. 

The  statute  under  which  this  bill  was  filed  provides : 
**That  married  women,  who,  without  their  fault,  now 
live  or  hereafter  may  live  separate  and  apart  from 
their  husbands,  may  have  their  remedy  in  equity,"  etc. 
In  Ross  V.  Ross,  69  111.  569,  Mr.  Justice  McAllister, 
after  referring  to  the  common  law  duty  of  the  husband 
to  provide  the  wife  with  necessaries  suitable  to  their 
condition  in  life,  and  the  inadequacy  of  the  common  law 
remedy,  says  at  page  572:  '*The  object  of  the  statute 
is  apparent  on  its  face.  It  is  to  confer  jurisdiction 
upon  the  court  of  equity  to  enforce  the  common  law 
duty  of  the  husband  to  furnish  support  and  mainte- 
nance for  the  wife  suitable  to  the  condition  of  the  par- 
ties in  life,  upon  her  application,  in  all  cases  where 
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she  is  living  separate  and  apart  from  him  without  her 
fault,  or,  in  other  words,  under  such  circumstances  as 
would  enable  her  to  avail  herself  of  the  common  law. 
remedy  of  obtaining  such  support  upon  the  credit  of 
her  husband.*' 

The  complainant  was  not  living  separate  and  apart 
from  the  defendant  as  provided  by  the  statute,  and  he 
was  providing  her  with  support  and  maintenance  suit- 
able to  their  condition  in  life.  She,  therefore,  under 
the  facts  shown  by  her  own  testimony,  was  not  clothed 
with  any  common  law  right  of  action  or  remedy  against 
him,  and  she  cannot  maintain  this  bill.  Johnson  v. 
Johnson,  125  lU.  510;  Klemme  v.  Klemme,  37  111.  App. 
54 ;  Earle  v.  Earle,  60  111.  App.  371. 

The  view  we  take  of  the  main  question  in  the  case 
makes  it  unnecessary  for  us  to  consider  or  discuss  the 
other  questions  presented  in  the  briefs. 

For  the  reasons  given  the  decree  is  reversed  and  the 
cause  is  remanded  with  directions  to  the  Superior 
Court  to  dismiss  the  bill. 

Reversed  and  remanded  with  directions. 


Boyal  League  v.  Anna  Sexton  Eayanagh. 
een.  No.  18,100. 

L  Fraternal  BKtnrrr  boodstt— rioTten  eertifloate  may  ^e  sued  On 
in  state  other  than  Illinois.  An  action  may  be  maintained  upon 
a  benefit  certificate  in  a  state  other  than  Illinois,  where  it  does 
not  appear  that  the  contract  was  necessarily  to  be  performed  in 
Illinois,  and  where  it  does  appear  that  the  society  issuing  the  cer- 
tificate was  doing  business  in  the  state  in  which  the  suit  is  brought 

2.  iHJUWcnoH — tohen  does  not  lie  to  restrain  suit  upon  benefit 
certificate.  An  injunction  should  not  be  awarded  to  restrain  an  ac- 
tion upon  a  benefit  certificate  brought  in  a  state  other  than  Illi- 
nois, notwithstanding  the  certificate  was  issued  in  Illinois  to,  and 
in  favor  of,  citizens  thereof,  merely  because  the  courts  of  another 
state  in  which  the  society  issuing  the  certificate  was  doing  busi- 
ness, have  placed  upon  such  contract  a  construction  different  from 
that  which  had  been  placed  thereon  by  the  courts  of  Illinois. 
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Bill  for  injunction.  Appeal  from  the  Circuit  CJourt  of  Cook 
county;  the  Hon.  Julian  W.  Mack,  Judge,  presiding.  Heard  In  the 
Branch  Appellate  Court  at  the  March  term,  1906.  Affirmed.  Opin- 
ion filed  May  14,  1907. 

Mann  &  Milleb,  for  appellant. 

W.  S.  Oppenheim,  for  appellee;  Walteb  H.  Cham- 
BEBLiN,  of  counsel. 

Mr.  Justtqe  Smith  delivered  the  opinion  of  the  court. 

The  bill  of  complaint  alleges  that  appellant  is  a 
fraternal  insurance  society  organized  under  the  laws 
of  this  state;  that  it  operates  and  conducts  its  busi- 
ness through  subordinate  councils;  that  each  member 
of  the  society  has  a  voice  and  vote  in  the  enactment 
of  by-laws  and  the  government  of  the  society  through 
duly  elected  representatives  who  constitute  the  mem- 
bers of  its  supreme  council  or  governing  body;  that 
one  of  its  subordinate  councils  is  located  in  Chicago 
and  known  as  Lake  Shore  Council  No.  59;  that  in 
September,  1895,  one  Thomas  W.  Kavanagh,  then  a 
citizen  of  this  state,  residing  in  Chicago,  made  appli- 
cation to  join  appellant  and  applied  for  membership 
in  Lake  Shore  Council,  and  in  order  to  persuade  and 
influence  the  appellant  to  accept  him  as  a  member  did 
under  date  of  September  10, 1895,  sign  a  certain  appli- 
cation and  agreement  forming  and  constituting  a  part 
of  appellant's  medical  examiner's  blank,  which  appli- 
cation contained  the  following  language,  to  wit : — 

**If  accepted  as  a  member,  I  agree  to  comply  with, 
and  that  my  membership  and  all  interests  of  the  per- 
sons entitled  to  such  benefits  shall  be  subject  to  all 
laws,  rules  and  usages  now  in  force  in  the  order,  or 
which  may  be  hereafter  adopted  by  it.'' 

The  bill  further  alleges  that  Kavanagh 's  appli- 
cation for  membership  was  approved;  that  he  was 
admitted  as  a  member  of  appellant  in  Lake  Shore 
Council  and  there  was  issued  and  delivered  to  him  the 
benefit  certificate  referred  to  therein,  bearing  date 
September  24,  1895,  in  which  certificate  appellee,  his 
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wife,  was  named  as  beneficiary  and  which  certificate 
contained  in  part  the  following  language: 

"This  certificate  is  issued  to  Thomas  W.  Kava- 
nagh,  of  Lake  Shore  Council  No.  59,  Royal  League, 
located  at  Chicago,  Illinois,  upon  evidence  received 
from  said  Council  that  he  is  a  contributor  to  the 
Widows'  and  Orphans'  Benefit  Fund  of  this  Order; 
and  upon  condition  that  the  statements  made  by  him 
in  his  application  for  membership  in  the  said  Council, 
the  representations  and  agreements  made  and  sub- 
scribed to  by  him  in  the  medical  examiner's  blank  *.  * 
*  be  made  a  part  of  this  contract,  and  upon  the  con- 
dition that  the  said  member  complies,  in  future,  with 
the  laws,  rules  and  regulations  now  governing  the  said 
Council  and  Fund,  or  that  may  hereafter  be  enacted 
by  the  Supreme  Council  to  govern  said  Council  and 
Fund,  all  of  which  are  also  made  a  part  of  this  contract. 
These  conditions  being  expressly  assented  to  and  com- 
plied with,  the  Supreme  Council  of  the  Royal  League 
hereby  promises  and  binds  itself  to  pay  out  of  the 
Widows'  and  Orphans'  Benefit  Fund,  to  Anna  Sex- 
ton Kavanagh,  wife,  a  sum  not  exceeding  $4,000.00, 
in  accordance  with  and  under  the  provisions  of  the 
law  governing  said  fund,"  etc. 

That  said  certificate  was  delivered  to  and  accepted 
by  Kavanagh  and  his  acceptance  thereof  evidenced 
by  an  endorsement  upon  the  bottom  thereof  reading: 
**I  accept  this  certificate  on  the  conditions  named 
herein,"  which  he  signed. 

The  bill  further  shows  that  at  th^  time  Kavanagh 
joined  the  order  there  was  in  force  a  suicide  by-law  to 
the  effect  that  if  any  member  should,  within  two  years 
subsequent  to  his  adtnission  into  the  order,  die  by  his 
own  act  or  fiand,  sane  or  insane,  his  beneficiary  should 
receive  only  one-half  of  the  face  of  the  certificate; 
that  that  time  was  subsequently  changed  to  five  years, 
then  another  change  removed  the  limitation  of  time 
entirely,  and  in  April,  1905,  the  suicide  by-law  was 
amended  so  as  to  fix  the  amount  which  should  be  paid 
to  the  beneficiary  at  the  total  amount  actually  paid  by 
the  member  to  the  Widows'  and  Orphans'  Benefit 
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Fund,  which  by-law  went  into  force  on  July  1,  1905, 
and  was  in  force  on  August  29,  1905,  at  which  date, 
the  bill  alleges,  Kavanagh  committed  suicide  in  the 
city  of  New  York,  leaving  him  surviving  appellee,  his 
widow,  as  his  beneficiary. 

The  bill  further  alleges  that  Kavanagh  was  a  citi- 
zen of  Illinois  when  he  joined  the  order,  and  continued 
so  to  be  thereafter  until  his  death,  and  it  charges  upon 
information  and  belief  that  he  and  his  wife,  the  ap- 
pellee, resided  together  in  Cook  county  and  continued 
to  reside  here  from  the  time  he  joined  the  order  until 
the  date  of  his  death,  and  that  appellee  is  now  a  citizen 
of  Illinois  and  resident  of  Gook  county. 

The  bill  further  alleges  that  the  suicide  by-law 
which  was  in  force  when  Kavanagh  committed  suicide 
was  valid  and  binding  upon  him  and  his  beneficiary, 
although  adopted  subsequent  to  his  joining  the  order, 
by  reason  of  the  fact  that  in  his  contract  with  appellant 
there  is  contained  an  agreement  that  such  member 
would  be  bound  by,  and  the  interests  of  all  persons 
entitled  to  benefits  subject  to  the  laws,  rules  and  usages 
in  force  in  the  order  at  the  time  of  the  member's 
joining  the  order  or  which  might  thereafter  be  adopted 
by  it ;  that  by  reason  of  the  suicide  of  the  said  Kava- 
nagh the  liability  of  appellant  to  appellee  was  for 
the  sum  of  $322.84,  which  constitutes  the  actual  amount 
paid  by  said  Kavanagh  into  the  Widows*  and  Or- 
phans' Benefit  Fund  of  appellant. 

It  is  further  alleged  that  in  the  Morton  case  (100 
Mo.  App.  p.  76)  it  has  been  settled  as  the  rule  of  law 
in  Missouri  that  suicide  by-laws  of  appellant  adopted 
subsequent  to  the  date  of  the  member's  joining  the 
order  are  not  binding  upon  him  or  his  beneficiary, 
although  by  the  terms  of  the  contract  of  membership 
there  is  an  agreement  contained  therein  that  such  mem- 
ber and  his  beneficiary  shall  be  bound  thereby  so  that 
the  rule  of  the  law  which*  obtains  in  the  State  of  Mis- 
souri upon  this  question  is  directly  contrary  to 
the  rule 'which  obtains  in  this  state;  that  appellant  is 
licensed  to  do  business  in  the  State  of  Missouri,  has 
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subordinate  Councils  there,  has  agents  upon  whom 
service  can  be  had,  so  that  appellee  will  be  able  to 
procure  service  upon  appellant  in  Missouri  in  case  of 
her  going  into  that  jurisdiction  and  beginning  suit. 

It  is  further  alleged  that  the  contract  entered  into 
between  appellant  and  said  Kavanagh  and  which 
was  in  force  at  the  time  of  his  death  was  entered 
into  between  two  citizens  of  Illinois,  in  the  State  of 
Illinois;  that  the  benefit  certificate  in  question  was 
delivered  in  Illinois,  the  assessments  required  to  be 
paid  by  Kavanagh  paid  in  Illinois,  and  that  under 
the  law  the  place  of  performance  of  said  contract  was 
and  is  in  Illinois,  so  that  said  contract  is  an  Illinois 
contract,  into  which  the  laws  of  Illinois  enter  and  form 
a  part,  and  that  appellant  is  entitled  to  have  its  rights 
and  liabilities  under  and  by  virtue  of  said  contract 
adjudicated  and  determined  under  and  in  accordance 
with  the  laws  of  Illinois. 

The  bill  further  alleges  that  if  appellee  begins  pro- 
ceedings against  appellant  in  Missouri  upon  said  cop- 
tract,  appellant  cannot  obtain  the  benefit  of  the  laws  of 
Illinois  by  pleading  such  laws  in  any  suit  begim  in 
Missouri,  for  the  reason  that  the  rule  of  law  in  Illinois 
holding  a  member  and  his  beneficiary  bound  by  by-laws 
enacted  after  the  member  has  joined  the  order,  where 
there  is  an  agreement  in  the  contract  to  be  so  bound, 
does  not  rest  upon  a  statute  in  force  in  Illinois,  but 
is  a  rule  of  the  common  law,  and  that  it  has  been 
determined  and  settled  to  be  the  law  in  Missouri  in  the ' 
Campbell  case  (100  Mo.  App.  p.  249),  that  where  the 
courts  of  the  State  of  Missouri  are  called  upon  to 
consider  and  construe  a  contract  entered  into  in  a 
sister  state  and  the  rule  of  law  which  obtains  in  the 
state  where  the  contract  was  made  or  was  to  be  per- 
formed is  other  and  different  than  the  rule  which  ob- 
tains in  the  State  of  Missouri,  and  the  rule  of  law  which 
obtains  in  the  state  where  the  contract  was  made  or 
was  to  be  performed,  is  a  rule  of  the  common  law  of 
that  state  and  not  based  upon  the  statutes  thereof, 
the  courts  of  Missouri  will  not  follow  the  rule  which 
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obtains  in  the  state  where  the  contract  was  made  or  to 
be  performed,  but  will  construe  said  contract  according 
to  the  rule  which  obtains  in  the  State  of  Missouri; 
that  the  appellee,  in  order  to  evade  the  rules  of  law 
which  obtain  in  Illinois  and  by  which  her  rights  should 
be  determined,  and  in  order  to  avail  herself  of  the  rules 
which  obtain  in  Missouri,  threatens  and  intends  to 
bring  legal  proceedings  against  appellant  in  Missouri 
and  in  the  courts  of  that  state  on  the  benefit  certifi- 
cate in  question  in  order  to  compel  appellants  to  pay 
$4,000,  when  in  truth  and  in  fact  appellant  is  liable 
for  only  $322.84,  which  action  and  conduct  on  the  part 
of  appellee,  the  bill  charges,  would  be  a  fraud  upon 
appellant  and  result  in  depriving  it  of  its  rights  under 
the  laws  of  this  state. 

It  is  further  alleged  that  appellant  has  a  member- 
ship of  more  than  27,500  members,  of  which  about 
20,000  are  in  Illinois,  holding  contracts  of  membership 
made  and  entered  into  in  the  State  of  Illinois  and 
to  be  performed  in  Illinois,  where  the  benefit  certifi- 
cates were  delivered  and  dues  and  assessments  were 
paid  in  Illinois,  so  that  said  contracts  are  governed 
by  the  laws  of  Illinois,  and  that  to  permit  appellee  to 
begin  and  maintain  a  suit  in  the  State  of  Missouri, 
where  the  rules  of  law  governing  this  case  are  dif- 
ferent than  in  Illinois,  and  where  the  courts  will  not 
follow  the  law  of  Illinois,  will  be  to  permit  appellee 
not  only  to  work  a  fraud  upon  appellant,  but  like- 
wise upon  those  members  residing  in  and  citizens  of 
the  State  of  Illinois  and  holding  Illinois  contracts. 

The  bill  then  avows  appellant's  ability  and  readi- 
ness to  pay  to  appellee  whatever  sum  is  due  her,  and  it 
tenders  into  court  and  offers  to  pay  to  the  clerk  of  the 
court,  subject  to  the  court's  order,  $322.84,  etc. 

There  is  then  the  usual  prayer  that  appellee  be  com- 
pelled to  answer,  but  not  under  oath,  and  that  a  writ 
of  injunction  issue  to  restrain  appellee  froi^  proceeding 
against  appellant  in  any  form  or  action  whatever  on 
said  benefit  certificate  in  the  courts  of  Missouri  or  of 
any  other  state  where,  under  the  laws  of  such  state, 
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the  courts  of  that  state  will  not  be  required  to  con- 
strue and  enforce  the  contract  in  question  in  accord- 
ance with  the  laws  of  Illinois,  and  for  general  relief, 
etc. 

Upon  the  recommendation  of  the  master  an  injunc- 
tion was  issued,  as  prayed  for  in  the  bill  of  complaint, 
upon  the  filing  of  a  bond  in  the  sum  of  $4,000,  which 
was  approved  by  the  court. 

The  bill  of  complaint  was  filed  and  the  bond  ap- 
proved March  6,  1906.  April  4,  1906,  a  general  de- 
murrer was  filed  to  the  bill  of  complaint  and  on  May 
3,  1906,  the  court  entered  a  decree  dissolving  the  in- 
junction, sustaining  the  demurrer  to  the  bill  and,  a 
suggestion  of  damages  having  been  filed,  assessing 
appellee's  damages  at  the  sum  of  $100.  Appellant 
electing  to  stand  by  its  bill  of  complaint,  the  bill  was 
dismissed  at  its  cost,  whereupon  this  appeal  was  prayed 
and  perfected. 

The  question  presented  by  the  record  is,  did  the 
chancellor  err  in  sustaining  the  demurrer  to  the  bill! 

The  equitable  ground  presented  by  the  bill  of  appel- 
lant as  the  basis  for  the  injunction  prayed  for  is,  that 
because  of  the  fact  that  Thomas  W.  Kavanagh,  while 
a  citizen  of  the  State  of  Illinois  became  a  member  of 
appellant,  a  benefit  society  organized  under  the  laws 
of  this  state,  with  a  membership  extending  throughout 
this  state  and  the  State  of  Missouri,  and  continued  to 
be  a  citizen  of  this  state  until  his  death,  and  for  the 
further  reason  that  appellee  is  now  residing  in  this 
state,  it  is  inequitable  for  appellee  to  sue  appellant  in 
the  State  of  Missouri  and  secure  the  same  rights  as 
are  accorded  to  other  members  of  appellant  living  in 
that  state. 

The  bill  concedes  that  under  the  law  of  the  State 
of  Missouri,  all  appellant's  beneficiaries  residing  in 
that  state  are  entitled  to  resort  to  the  courts  of  Mis- 
souri and  recover  judgments  against  it  for  the  face 
amounts  of  their  benefit  certificates,  but  it  claims  that 
beneficiaries  residing  in  Illinois  at  the  time  the  suit 
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is  brought  do  not  have  that  right,  and  that  an  attempt 
on  the  part  of  the  beneficiary  residing  here  to  resort 
to  the  courts  of  Missouri  should  be  enjoined.  Reduced 
to  its  elements,  this  is  the  theory  of  the  bill  and  the 
argument  of  counsel. 

For  the  purposes  of  this  case,  in  the  view  we  take  of 
it,  many  of  the  propositions  advanced  in  behalf  of  ap- 
pellant may  be  conceded,  namely:  That  the  constitu- 
tion, by-laws,  application  for  membership  and  benefit 
certificate  enter  into  and  form  a  part  of  the  contract 
between  a  fraternal  benefit  society  and  its  members 
and  beneficiaries;  that  where  the  contract  between  a 
fraternal  beneficiary  society  and  one  of  its  members 
contains  an  agreement  that  the  member  will  comply 
with  and  abide  or  be  bound  by  future  enacted  by-laws, 
such  by-laws  are  sustained,  where  they  are  not  unrea- 
sonable in  character,  and  suicide  by-laws  are  held  to  be 
reasonable.  The  law  of  the  place  where  a  contract  is 
made,  if  it  be  performed  there,  must  govern ;  if  to  be 
performed  elsewhere,  then  the  law  of  that  place  enters 
into  the  contract,  governs  its  construction  and  deter- 
mines its  validity;  and  that  each  state  has  its  own  com- 
mon law.  We  do  not  find  it  necessary,  however,  to  pass 
upon  these  propositions  in  reaching  our  conclusion  in 
this  case.  The  demurrer  admits  the  averments  of  the 
bill  that  the  courts  of  Missouri  hold  that  a  member  of 
a  beneficiary  society  and  his  beneficiary  are  not  bound 
by  subsequently  enacted  suicide  by-laws,  even  though 
the  contract  of  membership  contains  an  agreement  that 
they  will  be  so  bound,  as  held  in  Morton  v.  Supreme 
Council,  100  Mo.  App.  76,  cited  in  the  bill.  And  that 
the  courts  of  Missouri  hold  that  ''While  the  rights  of 
parties  under  contracts  made  and  to  be  performed  in 
a  sister  state  are  usually  measured  by  the  laws  of  such 
state,  even  when  the  enforcement  of  the  contract  may 
be  sought  in  this  state,  yet  we  cannot  adopt  and  yield 
to  a  mere  interpretation  of  a  contract  not  confined  in 
its  performance  to  that  state,  but  is  susceptible  of  exe- 
cution eleswhere,  *  *  *  in  direct  conflict  with  the 
rule  in  this  state,''  as  held  in  the  case  of  Campbell  v. 
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American  Benefit  Club  Fraternity,  100  Mo.  App.  249. 

It  is  to  be  stated,  however,  in  this  connection  that 
in  Morton  v.  Supreme  Council,  supra,  while  the  con- 
tract there,  like  the  contract  here  involved,  contained  an 
express  provision  that  the  members  should  be  bound  by 
subsequently  enacted  by-laws,  the  defendant  failed  to 
plead  and  prove  the  law  of  Illinois,  and  the  court,  after 
noting  the  fact,  and  commenting  upon  the  **  senseless 
rule  of  practice''  which  still  obtains,  requiring  a  party, 
where  an  action  or  defense  rests  on  a  foreign  law,  even 
if  it  be  one  of  a  sister  state  of  the  Union,  to  plead  and 
prove  such  law  as  a  fact,  says  that  it  must  be  governed 
by  the  rule  of  practice,  **and,  as  the  answer  contains 
no  averment  in  regard  to  the  decisions  of  the  courts 
of  Illinois  on  the  crucial  question  in  the  case,  we  can- 
not determine  it  solely  by  the  decisions  of  those  courts, 
but  must  be  governed  by  the  weight  of  authority.''  It 
is  clear,  therefore,  that  the  court  does  not  hold  in  that 
case  that  if  the  law  of  Illinois  had  been  presented  to 
the  court  in  the  proper  manner,  it  would  have  decided 
differently  from  the  Illinois  courts  upon  the  question 
as  to  whether  a  member  of  a  beneficiary  society,  or  his 
beneficiary,  is  bound  by  subsequently  enacted  suicide 
by-laws,  where  the  contract  of  membership  contains 
an  agreement  to  that  effect. 

It  should  also  be  noted  that  there  is  no  provision  in 
the  contract  set  up  in  the  bill  which  provides  that  it  is 
to  be  performed  in  Illinois.  Appellant  is  a  corpora- 
tion doing  business  and  having  members  in  several 
states  of  the  Union.  It  agrees  to  perform  its  contracts 
wherever  it  is  doing  business  or  its  members  reside. 
The  contract  is  not  of  such  a  nature  that  it  must  be 
performed  by  either  party  in  any  particular  place. 
Had  appellee  removed  to  Missouri  either  before  or 
after  tiie  death  of  her  husband,  it  cannot  be  doubted 
that  she  could  have  called  upon  appellant  to  perform, 
and  appellant  would  have  been  bound  to  perform  in 
that  state.  The  mere  accident  of  place  or  residence  of 
the  beneficiary  when  the  certificate  matured,  or  when 
proofs  of  death  were  made  under  it,  or  when  demand 
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was  made  for  payment,  being  no  part  of  the  contract, 
cannot  have  the  legal  effect  to  fix  the  place  of  perform- 
ance at  any  particular  place. 

Directing  now  our  attention  to  Campbell  v.  American 
Benefit  Club  Fraternity,  100  Mo.  App.  249,  referred  to 
in  the  bill  with  this  consideration  in  mind,  we  find  the 
society  was  organized  under  the  laws  of  the  State  of 
Kentucky  and  transacted  business  in  Mississippi.  The 
case  involved  the  validity  of  a  subsequently  enacted 
by-law,  with  an  agreement  in  the  contract  on  the  part 
of  the  member  to  be  bound  by  such  by-laws.  Under 
the  decisions  of  the  Supreme  Court  of  Mississippi,  the 
by-law  was  binding  upon  the  beneficiary  of  the  de- 
ceased member.  The  law  of  Mississippi  as  established 
by  the  decisions  of  the  Supreme  Court  of  that  state 
was  pleaded  and  proven  in  a  suit  brought  in  Missouri. 
The  court  in  disposing  of  the  question  used  the  lan- 
guage above  quoted.  This,  we  think,  is  a  clear  recog- 
nition of  the  doctrine  that  where  the  contract  is  made 
and  is  to  be  performed  by  its  terms  and  provisions  in 
a  sister  state,  it  will  be  enforced  in  Missouri  accord- 
ing to  the  law  of  the  state  where  made  and  to  be  per- 
formed. The  inference  is  also  plain,  and  it  may  be 
said  to  appear  aflBrmatively  in  the  decisions  referred 
to,  that  if  the  contract  set  out  in  the  bill  is  one  of  that 
character,  as  contended  by  appellant,  it  will  be  en- 
forced in  Missouri  according  to  the  law  of  Illinois. 

This,  then,  is  the  extent,  and  the  full  extent,  of  the 
admission  by  the  demurrer,  as  to  the  law  of  Missouri 
as  averred  in  the  bill,  according  to  the  cases  cited  and 
relied  upon  in  the  bill. 

We  are  inclined  to  the  opinion,  as  above  suggested, 
that  the  contract  in  question  is  not  a  contract  to  be 
performed  in  this  state  and  nowhere  else  by  either, 
party.  It  has  none  of  the  elements  or  ear-marks  of 
such  a  contract.  It  contains  no  express  provisions 
which  necessarily  or  by  implication  impress  such  a 
character  upon  it.  Payment  of  dues  or  assessments 
made  anywhere  to  an  officer  or  agent  of  appellant 
would  be  as  effectual  as  if  made  in  Illinois.    The  rights 
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of  the  beneficiary  of  the  deceased  member  are  not  local 
to  the  State  of  Illinois,  nor  are  they  bounded  by  state 
lines.  Appellant  has  no  contract  right  to  perform  in 
this  state  and  not  elsewhere,  or  have  performance 
enforced  in  this  state  only.  It  certainly  has  no  implied 
legal  right  of  that  nature.  It  follows  that  no  substan- 
tial right  of  appellant  is  violated  by  commencing  suit 
against  it  in  Missouri,  or  any  other  state  where  it 
is  doing  business,  and  prosecuting  such  suit  to  judg- 
ment. This  would  doubtless  be  conceded  by  counsel 
for  appellant,  if  the  Missouri  court  gave  the  same  con- 
struction to  the  contract  as  the  Illinois  courts. 

The  question  then  is,  does  the  fact  that  the  courts 
of  that  state  have  construed  the  contract  differently, 
resulting  in  a  different  measure  of  damages,  consti- 
tute a  ground  for  equitable  relief  by  injunction?  Or, 
to  state  the  question  in  another  way,  will  a  court  of 
equity  enjoin  appellee  from  availing  herself  of  the 
laws  of  Missouri  where  appellant  is  doing  business, 
under  the  averments  of  the  bill,  upon  the  ground  that 
the  courts  of  that  state  place  a  different  construction 
upon  the  contract  from  that  of  the  Illinois  courts! 

We  think  the  proposition  must  be  answered  in  the 
negative  for  several  reasons. 

It  is  not  questioned  that  upon  the  ground  of  fraud 
a  court  of  equity  will  interfere  to  prevent  those  who 
are  amenable  to  its  process  from  instituting  or  carry- 
ing on  suits  in  other  states.  Where  a  creditor  insti- 
tutes an  action  of  attachment  and  garnishee  proceed- 
ings in  another  state  for  the  purpose  of  gaining  a  pref- 
erence over  the  complainant  or  depriving  him  of  some 
legal  right,  such  as  immunity  against  imprisonment  for 
debt,  or  seeks  to  evade  the  laws  of  the  state  by  re- 
sorting to  the  courts  of  another  state,  thereby  per- 
petrating a  fraud,  equity  will  interfere.  The  case  of  ^ 
Dehon  v.  Foster,  86  Mass.  545,  cited  by  appellant,  is 
an  instance  of  an  attempt  on  the  part  of  one  party  to 
avoid  the  insolvent  laws  of  Massachusetts  and  obtain 
a  preference  over  the  complainant  and  others  by  at- 
taching a  debt  due  the  insolvents  in  Pennsylvania, 
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thus  interfering  with  the  administration  of  the  insolv- 
ent estate  in  Massachusetts  and  the  equitable  division 
of  that  estate  among  the  creditors,  by  the  complainant 
Dehon,  the  assignee.  It  requires  only  a  brief  statement 
of  the  case  to  distinguish  it  from  the  case  at  bar. 

Snook  V.  Snetzer,  25  Ohio  St.  517,  cited  by  appel- 
lant, involved  an  attempt  on  the  part  of  Snook  to  go 
into  West  Virginia  and  attach  the  wages  of  Snetzer, 
the  head  of  a  family,  and  to  thus  avoid  the  exemption 
law  of  Ohio,  and  falls  within  the  doctrine  above  stated. 
Many  of  the  cases  cited  by  appellant  are  of  the  same 
character,  and  we  will  not  take  the  time  to  mention 
them  in  detail.  The  basis  of  the  jurisdiction  in  such 
cases  is  that  it  is  a  fraud  and  inequitable  for  a  cred- 
itor to  secure  property  which  is  exempt  from  his  debt 
under  the  laws  of  the  state  where  he  and  his  debtor 
reside,  or  to  secure  a  lien  on  property  in  another  state, 
which,  as  between  the  parties,  the  creditor  ought  not 
to  have  in  equity  and  good  conscience. 

The  case  of  Dinsmore,  etc.,  v.  Neresheimer  et  al., 
32  Hun  204,  cited  by  appellant,  appears  to  be  directly 
in  point,  but,  so  far  as  we  are  advised,  it  is  the  only 
case  where  the  commencement  and  prosecution  of  a 
civil  action  at  law  in  a  foreign  jurisdiction  where  no 
lien  or  attachment  of  property,  or  an  exemption  stat- 
ute was  involved,  is  made  the  ground  of  equitable  in- 
terference. If  the  Dinsmore  case  announces  the  law 
correctly,  the  prosecution  of  all  suits  in  foreign  ju- 
risdictions between  residents  of  the  same  state  may  be 
enjoined.  It  is  an  exceptional  case,  and  cannot  be  rec- 
onciled on  principle  with  the  general  line  of  authorities 
upon  that  subject.'  For  these  reasons  we  do  not  con- 
sider it  an  authority  which  we  ought  to  follow. 

The  other  cases  cited  by  appellant  to  sustain  its 
contention  are  plainly  distinguishable  from  the  case  at 
bar.  This  appellant  has  voluntarily  entered  the  State 
of  Missouri  and  has  received  members  there  on  a  basis 
which  makes  a  membership  more  valuable  than  in  this 
state,  according  to  the  bill.  The  residents  of  that  state, 
although  paying  for  their  mutual  and  fraternal  insur- 
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ance  at  the  same  rates  as  the  residents  of  this  state,  are, 
under  the  law  of  Missouri,  a  class  of  members  by  them- 
selves, holding  certificates  of  greater  value  than  the 
certificates  of  residents  of  Illinois.  The  real  object  of 
the  bill  appears  to  be  to  prevent  appellee,  the  bene- 
ficiary of  a  fellow  member  with  the  Missouri  members, 
whose  certificate  represents  the  same  assessments  and 
payments  as  the  Missouri  members,  from  sharing  in 
the  same  manner,  and  to  the  same  extent  and  value, 
in  the  fraternal  benefits  as  the  Missouri  members  do 
under  the  law.  This  does  not  appear  to  us  as  fair,  just 
and  equitable.  We  cannot  say  that  if  appellee  prose- 
cutes her  proposed  suit  to  judgment,  it  would  be,  under 
the  circumstances  of  this  case,  such  an  injury  to  ap- 
pellant and  such  a  fraud  upon  appellant  which  a  court 
of  equity  ought  to  prevent  by  injunction. 

Considering  all  the  facts  and  circumstances  set  out 
in  the  bill,  we  are  of  the  opinion  that  it  fails  to  show  a 
case  justifying  a  court  of  equity  in  restraining  the 
prosecution  of  appellee  *s  suit 

The  reasoning  of  the  courts  in  Carson  v.  Dunham, 
149  Mass.  52;  Cable  v.  U.  S.  Life  Ins.  Co.,  191  U.  S. 
288;  and  Thorndyke  v.  Thomdyke,  142  111.  450,  is  per- 
suasive, and  the  principles  announced  seem  to  us  to 
control  the  disposition  of  this  case.  According  to 
these  cases,  the  showing  that  the  law  is  more  favorable 
to  the  defendant  in  the  jurisdiction  selected  by  him, 
or  that  there  is  danger  that  the  courts  of  that  jurisdic- 
tion will  not  rightly  and  justly  decide  the  rights  of  the 
parties,  does  not  justify  a  court  of  equity  in  exercising 
its  restraining  power  upon  the  parties.  High  on  In- 
junctions (3rd  ed.),  sec.  107;  Pomeroy  Eq.  Jur.,  sec. 
1361. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Aijirmed. 
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The  T.  E.  Hill  Company  y.  John  L.  Cleary  et  al. 
Gen.  No.  18,449. 

1.  CoBPOKATioN — when  hill  to  dissolve,  doe$  not  He.  A  bill  does 
not  lie  under  section  25  of  the  Corporation  Act  to  dissolve  a  cor- 
poration for  non-user,  where  it  appears  that  the  non-user  resulted 
from  the  fact  that  possession  of  the  corporate  property  had  been 
taken  under  a  pending  involuntary  bankruptcy  proceeding. 

2.  Assignments — jurisdiction  of  County  Court  with  respect  to. 
The  Jurisdiction  of  the  County  Court  with  respect  to  assignments. 
Is  exclusive,  and  where  a  debtor  makes  an  assignment  for  the  bene- 
fit of  his  creditors,  or  for  the  benefit  of  a  creditor,  the  right  and 
power  of  the  County  Court  to  administer  the  same  at  once  arises. 

Bill  to  dissolve  corporation,  etc.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Willabd  M.  McEwen,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1906. 
Reversed.    Opinion  filed  May  14,  1907. 

DoLPH,  BuELL  &  Abbey,  for  appellant. 

E.  P.  Hakney,  for  appellees;  John  S.  Stevens,  of 
counsel. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  interlocutory  order  of  the 
Superior  Court  appointing  a  receiver  for  the  prop- 
erty and  effects  of  The  T.  E.  Hill  Company,  appellant, 
a  corporation  for  pecuniary  profit  organized  under 
the  laws  of  Illinois,  with  a  capital  of  $50,000,  for  the 
purpose  of  carrying  on  the  business  of  contractors, 
engineering  and  manufacturing  and  dealing  in  build- 
ers' supplies. 

The  bill  was  filed  November  23,  1906,  under  section 
25  of  the  General  Incorporation  Act,  by  appellees  as 
contract  creditors  of  appellant  in  behalf  of  themselves 
and  all  other  creditors  of  the  company  who  might 
join  therein.  It  made  the  appellant  company,  its 
stockholders,  William  A.  Either,  assignee  of  the  com- 
pany's property,  and  William  A.  Coleman,  receiver  in 
bankruptcy  proceedings  against  the  company,  parties 
defendant. 
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The  bill  alleges  that  the  company  became  financially 
embarrassed,  and  certain  creditors  filed  an  involimtary 
petition  in  bankruptcy  against  it  in  the  Federal  Court 
on  September  21,  1905,  and  on  that  date  William  A. 
Coleman  was  appointed  receiver  for  the  property  of 
the  company  by  that  court,  and  he  qualified  and  took 
possession  of  the  property  of  the  company;  that 
Coleman  acted  as  such  receiver  from  the  date  of  his 
appointment  until  October  25,  1906,  when  the  United 
States  Court  of  Appeals  affirmed  the  decision  of 
the  United  States  District  Court,  holding  that  the  com- 
pany was  not  amenable  to  the  Bankruptcy  Act  and 
dismissed  the  petition. 

The  bill  alleges  that  at  the  time  the  company 
ceased  to  do  business  as  aforesaid,  it  was  and  still  is 
indebted  to  divers  persons  in  sums  of  money  largely 
in  excess  of  its  assets;  that  its  assets  consist  of 
machmery,  tools,  horses,  wagons  and  other  equip- 
ments and  material  for  the  constructioij  of  bridges  and 
abutments,  or  the  proceeds  thereof,  of  the  value  of 
$10,000;  that  Coleman  has  in  his  possession  as  such  re- 
ceiver between  $4,000  and  $5,000  of  the  proceeds  of 
the  sale  of  a  part  of  the  property,  and  the  assets  and 
property  should  be  taken  possession  of  by  a  receiver 
to  be  appointed  by  the  court. 

The  bill  alleges,  upon  information  and  belief,  that 
in  the  course  of  business  divers  persons,  firms  and 
corporations  became  indebted  to  the  company  in  large 
amounts  which  are  still  due  and  should  be  taken  pos- 
session of  by  the  receiver  and  applied  to  the  payment 
of  the  debts  of  the  company.  The  officers  and  stock- 
holders with-  the  number  of  shares  held  by  each  is  then 
stated. 

The  bill  further  alleges  that  on  February  13,  1906, 
while  the  bankruptcy  proceedings  were  pending  in  the 
United  States  District  Court,  a  deed  of  assignment 
was  filed  in  the  office  of  the  recorder  of  deeds  of 
Cook  county,  Illinois,  purporting  to  assign  and  trans- 
fer all  the  property  and  effects  of  the  company  to  one 
William  A.  Either;  that  the  deed  of  assignment  and 
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all  proceedings  in  the  premises  were  wholly  void ;  that 
the  company  owed  debts  in  excess  of  $45,000;  that  its 
assets  did  not  exceed  in  value  $10,000;  that  the  com- 
pany is  insolvent  and  has  not  for  more  than  six 
months  last  past  performed  or  attempted  to  perform 
any  business  of  any  kind,  nature  or  description  and  has 
not  attempted  to  exercise  its  corporate  functions  and 
has  entirely  abandoned  its  office,  property,  effects 
and  business;  that  the  president  and  secretary  and 
treasurer  are  now  and  have  been  for  several  months 
last  past  engaged  in  contract  work  outside  of  the 
State  of  Illinois  and  in  the  State  of  Utah  in  their  in- 
dividual capacity ;  that  the  company  has  not  in  its  em- 
ploy any  person,  nor  has  it  any  known  place  of  busi- 
ness ;  that  by  reason  of  the  abandonment  of  the  prop- 
erty of  the  company  by  its  ofiBcers,  the  complainants 
are  unable  to  state  and  do  no.t  know  where  the  com- 
pany may  be  found ;  that  certain  named  subscribers  to 
the  capital  stock  of  said  company  never  paid  the  full 
amount  of  their  subscriptions  and  are  still  indebted 
to  the  company  in  large  sums  of  money,  and  that  each 
of  said  subscribers  should  be  compelled  to  pay  to  the 
receiver  to  be  appointed  by  the  court  his  pro  rata 
share  of  the  debts  or  liabilities,  including  the  amounts 
due  to  the  complainants  to  the  extent  of  the  unpaid 
portion  of  his  stock,  after  exhausting  the  assets  of  the 
company. 

The  bill  represents  that  the  property  of  the  com- 
pany is  in  the  hands  of  said  Coleman,  receiver,  and 
that  by  reason  of  the  decision  of  the  United  States 
Circuit  Court  of  Appeals  he  is  acting  without  warrant 
or  authority  of  law;  that  as  the  property,  assets  and 
effects  of  the  company  have  been  abandoned  as  afore- 
said, there  is  no  one  lawfully  entitled  to  the  posses- 
sion thereof,  and  that  unless  a  receiver  is  forthwith 
appointed  without  notice  complainants  fear  the  prop- 
erty may  be-lost  to  the  estate  and  unaccounted  for,  to 
the  irreparable  loss  of  the  complainants  and  others 
similarly  situated. 
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The  prayer  is,  among  other  things,  that  the  company 
be  dissolved  and  its  affairs  wound  up ;  that  a  receiver 
of  the  company  with  the  usual  powers  be  appointed. 
■  November  24,  1906,  the  court  appointed  Edward  H. 
'White  receiver  of  the  company  without  notice  on  giv- 
ing a  bond  in  the  sum  of  $5,000,  and  without  bond  by 
the  complainants,  and  the  receiver  qualified. 

An  amendment  to  the  bill  was  filed  January  18, 
1907,  giving  the  date  of  filing  the  deed  of  assignment 
in  the  office  of  the  county  clerk  and  recorder  of  deeds 
as  February  13,  1906;  and  upon  information  and  be- 
lief avers  that  no  meeting  of  the  board  of  directors 
of  the  company  was  called  at  any  time  prior  to  the 
making  of  the  deed  of  assignment  for  the  purpose  of 
considering  the  making  of  the  same;  that  the  di- 
rectors were  not  notified  that  such  question  would 
be  considered  or  passed  upon  by  the  directors; 
that  said  pretended  deed  of  assignment  was  not 
made  or  executed  pursuant  to  any  direction  or 
authority  of  the  board  of  directors,  but  was  made 
wholly  at  the  instance  of  the  officers,  and  the  ex- 
ecution and  delivery  thereof  was  not  at  any  time 
thereafter  ratified  or  approved  or  assented  to  by  the 
board  of  directors ;  that  the  deed  was  not  made  in  good 
faith,  but  was  in  fact  made  for  the  purpose  and  with 
the  intention  of  hindering  and  delaying  the  creditors 
of  the  company  in  the  collection  of  their  debts ;  that  it 
was  the  object  and  design  of  such  of  the  directors  as 
participated  therein,  together  with  the  officers  of  the 
company  who  assumed  to  make  said  deed,  and  said  as- 
signee, to  use  said  deed  for  the  purpose  of  enabling 
the  company  to  coerce  its  creditors  to  accept  a  com- 
promise settlement  of  their  debts  against  it  for  a  sum 
less  than  the  assets  of  said  company  would  fairly  pay, 
and  through  the  device  and  by  means  of  the  deed  to 
keep  the  company,  pending  such  settlement  or  other 
arrangement,  in  a  position  to  resume  control  of  its 
property  and  continue  its  business.  It  is  further 
averred  that  the  company  and  the  assignee  have  ad- 
mitted that  the  deed  was  made  for  that  purpose. 
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The  receivership  by  an  order  entered  January  18, 
1907,  was  extended  to  the  bill  as  amended. 

The  question  presented  by  this  appeal  is,  could  a 
court  of  equity  lawfully  appoint  a  receiver  and  grant 
the  relief  prayed  for  upon  this  bill  as  amended! 

It  is  conceded  in  argument  that  courts  of  chancery 
are  without  jurisdiction  to  decree  the  dissolution  of 
corporations,  except  in  so  far  as  that  jurisdiction  is  con- 
ferred by  statute,  and  that  if  the  Superior  Court  had 
jurisdiction  to  adjudicate  upon  the  subject-matter  of 
the  bill  and  grant  the  relief  prayed  at  the  instance  of 
the  complainants  as  mere  contract  creditors  of  the 
corporation,  that  jurisdiction  is  conferred  by  section 
25,  chapter  32  of  our  statute  and  cannot  be  attributed 
to  its  general  equity  powers,  sitting  as  a  court  of 
chancery. 

That  section  of  the  statute  provides:  **If  any  cor- 
poration or  its  authorized  agents  shall  do,  or  refrain 
from  doing  any  act  which  shall  subject  it  to  a  forfeiture 
of  its  charter  or  corporate  powers,  or  shall  allow  any 
execution  or  decree  of  any  court  of  record  for  a  pay- 
ment of  money,  after  demand  made  by  the  oflScer,  to 
be  returned  *no  property  found,'  or  to  remain  unsatis- 
fied for  not  less  than  ten  days  after  such  demand,  or 
shall  dissolve  or  cease  doing  business  leaving  debts 
unpaid,  suits  in  equity  may  be  brought, '*  etc. 

The  bill  in  this  case  is  based  upon  the  clause,  "shall 
dissolve  or  cease  doing  business  leaving  debts  unpaid," 
and  upon  no  other  clause  or  provision  of  the  statute. 
No  attempt  is  made  in  the  bill  to  lay  any  other  ground 
of  equity  jurisdiction.  What  then  are  the  averments 
in  the  bill  showing  that  the  appellant  had  ceased  do- 
ing business  leaving  debts  unpaid,  at  the  time  the  bill 
was  filed! 

After  showing  the  organization  of  the  appellant, 
the  bill  sets  up  that  appellant  became  financially  em- 
barrassed and  that  certain  of  its  creditors  filed  a  peti- 
tion in  bankruptcy  in  the  United  States  District  Court 
on  September  21,  1905,  and  that  upon  the  filing  of  the 
petition  that  court  appointed  a  receiver  of  appellant's 
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property  who  qualified  and  took  possession  of  all  the 
property  and  assets  of  appellant,  and  continued  to 
hold  them  until  the  bill  was  filed.  There  is  no  aver- 
ment that  at  any  time  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy  appellant  had  ceased  doing  busi- 
ness leaving  debts  unpaid. 

It  appears  from  the  bill  that  the  United  States  Dis- 
trict Court  dismissed  the  petition  in  bankruptcy  filed 
against  appellant,  and  that  the  creditors  prosecuted  a 
writ  of  error  to  the  United  States  Circuit  Court  of 
Appeals,  which  affirmed  the  order  of  the  District 
Court  dismissing  the  petition,  on  October  25,  1906. 

From  these  averments  of  the  bill  it  appears  that 
the  entire  property  and  assets  of  appellant  were  in  the 
possession  and  control  of  the  Federal  Court  through 
its  receiver  during  all  the  time  that  appellant  had 
ceased  doing  business.  The  court  may  infer  from 
these  allegations  that  the  receiver  of  the  Federal 
Court  took  possession,  upon  his  appointment,  of  all  the 
property  and  effects  of  appellant  wherever  situated, 
whether  in  the  office  of  appellant  or  its  factory  or 
yards,  and  that  appellant  and  its  officers  were  ousted 
of  all  possession  and  control,  and  that  appellant  had 
no  office  except  that  taken  possession  of  and  occupied 
by  the  receiver.  It  is  also  a  matter  of  fair  inference 
from  the  bill  that  during  all  the  period  the  litigation 
in  the  Bankruptcy  Court  was  pending,  appellant 
was  actively  and  successfully  engaged  in  contest- 
mg  the  proceedings  of  the  creditors  and  the  ap- 
pointment of  the  receiver,  for  this  inference  is  not 
negatived  by  any  averment  of  the  bill.  So  far,  there- 
fore, was  appellant  from  ceasing  to  do  business,  it 
clearly  appears  from  the  bill  that  appellant  was  ac- 
tively attending  to  the  most  important  and  most  vital 
business  which  it  had  in  hand — the  recovery  of  the 
possession  and  control  of  all  its  property  and  assets 
which  had  been  wrongfully  taken  from  it,  by  the  action 
of  its  creditors  and  without  which  it  could  not  prose- 
cute its  regular  business. 


Digitized  by 


Google 


94  Appellate  Courts  of  Illinois. 

Vol.  134.]  The  T.  E.  Hill  Co.  v.  Cleary. 

The  bill  then  alleges  that  at  the  time  the  cotnpany 
ceased  to  do  business  as  aforesaid,  it  was  and  still  is 
indebted  to  divers  persons,  etc.  This  averment  refers 
to  the  bankruptcy  proceedings  and  the  ceasing  to  do 
business  in  consequence  thereof. 

The  bill  alleges  that  while  the  said  proceedings  to 
procure  an  adjudication  of  bankruptcy  were  pending 
against  appellant,  the  deed  of  assignment  was  executed 
and  filed,  and  that  appellant  had  not  for  more  than 
six  months  last  past  performed  or  attempted  to  per- 
form any  business  of  any  kind,  nature  or  description, 
or  any  corporate  functions,  and  had  entirely  aban- 
doned its  office,  property,  assets  and  business.  These 
averments  again  relate  to  the  bankruptcy  proceedings 
and  must  be  construed  in  connection  with  the  situation 
shown  by  the  bill  which  legally  resulted  from  the 
bankruptcy  proceedings.  The  abandonment  of  its  of- 
fice, property  and  business  was  occasioned  by  and  the 
legal  result  of  the  wrongful  proceedings  in  bankruptcy 
against  appellant  which  it  resisted  to  the  end,  and  not 
by  any  act  of  appellant  or  its  officers. 

We  are  of  the  opinion  that  the  complainants  cannot 
avail  themselves  of  the  necessary  suspension  of  busi- 
ness caused  by  the  proceedings  to  adjudicate  appellant 
a  bankrupt,  and  under  the  provisions  of  section  25  of 
the  Corporation  Act  proceed  in  equity  on  that  ground 
to  have  the  corporation  dissolved  and  its  affairs  wound 
up.  The  ceasing  to  do  business  set  forth  in  the  orig- 
inal bill  was  not  within  the  meaning  and  intent  of  the 
statute.  To  so  construe  the  statute  that  one  set  of 
creditors  might  institute  proceedings  in  bankruptcy 
in  the  Federal  Court  against  a  corporation  and  by 
means  of  a  receiver  take  possession  of  all  its  property 
and  assets  of  every  name  and  kind,  and  thus  deprive  it 
of  all  power  to  pursue  its  regular  and  usual  business 
while  the  question  of  the  right  to  an  adjudication  in 
bankruptcy  is  being  determined  in  the  District  Court 
and  on  writ  of  error  in  the  Circuit  Court  of  Appeals, 
and  then  upon  a  dismissal  of  the  proceedings  by  the 
court  on  final  hearing  another  creditor  or  creditors 
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may  make  the  consequent  interruption  of  the  regular 
business  of  the'  corporation  the  basis  of  a  bill  under 
section  25  of  the  General  Corporation  Act,  to  dissolve 
and  wind  up  the  corporation,  would  make  that  section 
of  the  statute  a  destructive  rather  than  a  remediable 
measure.  It  has  never  been  so  construed,  and  we  can- 
not find  in  the  terms  of  the  section  any  legislative  in- 
tention or  purpose  to  place  corporations  so  far  in  the 
power  of  their  creditors  that,  though  entirely  solvent 
and  having  no  judgments  against  them,  they  may  be 
dissolved  and  their  business  affairs  wound  up  under 
the  circumstances,  or  similar  circumstances,  dis- 
closed in  this  bill. 

By  the  amendment  to  the  bill  the  validity  of  the 
deed  of  assignment  is  attacked  on  the  ground  of  want 
of  authority  in  the  officers  of  appellant  to  execute  and 
deliver  it,  and  upon  th^  ground  that  it  was  executed 
by  the  company  and  received  by  the  assignee  with  the 
fraudulent  purpose  of  enabling  appellant  to  coerce  its 
creditors  to  accept  a  compromise  settlement  of  their 
debts  against  it  for  a  sum  less  than  the  assets  of  ap- 
pellant would  fairly  pay. 

We  find  it  unnecessary  to  discuss  the  questions 
raised  by  the  amendment  to  the  bill  further  than  to 
say:  . 

First.  As  we  have  seen,  the  averments  of  the  bill 
do  not  make  a  case  of  equitable  jurisdiction  under  sec- 
tion 25  of  the  Corporation  Act,  The  only  question  now 
before  us  is  the  power  of  the  court  to  enter  the  order 
in  question  appointing  a  receiver.  As  said  in  The 
People  V.  Weigley,  155  Til.  491,  at  page  502:  ''It  is 
clear  if  the  court  was  without  jurisdiction  to  grant  the 
ultimate  relief  prayed  by  the  bill,  it  has  no  power 
to  appoint  the  receiver  and  authorize  him  to  assume 
possession  and  control  of  the  corporation  assets. '* 
The  appointment  of  the  receiver  was  a  mere  incident 
lo  tile  relief  prayed. 

Second.  Those  questions  should  be  presented  to 
the  County  Court.    Wilson  v.  Aaron,  132  111.  238,  242. 
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The  right  of  a  debtor  to  make  an  assignment  of  his 
estate  for  the  benefit  of  creditors  existed  at  common 
law.  The  Voluntary  Assignment  Act  controls  the  as- 
signment and  distribution  of  the  estate  to  and  among 
creditors,  and  confers  upon  Coimty  Courts  original 
jurisdiction  to  administer  and  control  the  trust  created 
by  the  deed  of  assignment.  ^*And  in  proceedings  xm- 
der  that  act  the  jurisdiction  of  the  County  Court  is  ex- 
clusive, and  after  jurisdiction  of  the  assigned  estate 
has  attached,  no  other  court  will  interfere,  except 
where  the  circumstances  are  such  as  to  require  the  in- 
terposition of  a  court  of  equity  to  prevent  an  absolute 
failure  of  justice.  Hanchett  v.  Waterbury,  supra; 
Preston  v.  Spaulding,  supra;  Field  v.  Eidgley,  116  111. 
424.''  Howe  v.  Warren,  154  111.  227,  244.  See  also 
Weir  V.  Mowe,  182  HI.  444. 

In  our  opinion  the  jurisdiction  of  the  County  Court 
had  attached  under  the  assignment,  Lowe  v.  Matson, 
140  111.  108. 

We  do  not  think  the  facts  averred  in  the  bill,  as 
amended,  require  a  court  of  equity  to  interpose  to  pre- 
vent a  failure  of  justice. 

The  order  of  the  Superior  Court  appointing  a  re- 
ceiver is  reversed. 

Reversed. 


M.  J.  Hawley  t.  The  State  Bank  of  Chicago,  Receiver. 

een.  No.  18.274. 

1.  iNJUWcnow — what  confers  jurisdiction  upon  court  of  this 
state  to  grant,  against  nonresident.  The  entry  of  a  general  ap- 
pearance by  a  non-resident  against  whom  an  Injunction  is  sought 
in  a  court  of  this  state,  confers  jurisdiction  upon  such  court  to 
grant  such  injunction. 

2.  Injunction — when  does  not  lie  at  instance  of  receiver,  to  re- 
strain prosecution  of  suit  hy  creditor  in  courts  of  another  state. 
An  injunction  does  not  lie,  at  the  instance  of  a  receiver  appointed 
in  this  state,  to  restrain  a  non-resident  from  prosecuting  in  the 
courts  of  another  state  an  attachment  proceeding  against  the  ef* 
focts  of  the  insolvent 
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3.  Injunction— fto«?  far  propriety  ofy  affected  hy  non-enforce- 
alHHty.  The  courts  do  not  look  with  favor  upon  the  granting  of 
an  injunction  by  the  courts  of  this  state  which  such  courts  would 
be  without  power  to  enforce. 

Bbown,  J.,  dissenting  In  part 

Injunctional  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Lock  wood  Honobe,  Judge,  presiding.  Heard  In 
this  court  at  the  March  term,  1907.  Reversed.  Opinion  filed  May 
27.  1907. 

Statement  by  the  Court.  This  appeal  is  by  one  M. 
J.  Hawley  from  an  injunction  pendente  lite  issued  by 
a  chancellor  in  the  Circuit  Court  in  the  case  of  Buck- 
ingham and  others  against  The  Traders  Insurance 
Company,  on  the  motion  of  The  State  Bank  of  Chi- 
cago, a  receiver  appointed  in  said  cause.  The  receiver 
had  filed  in  said  cause  a  petition,  hereinafter  more 
particularly  described,  against  said  Hawley,  and  the 
injunction  was  an  interlocutory  or  preliminary  one 
granted  pending  the  final  hearing  of  said  petition.  It 
restrained  said  Hawley,  his  servants,  agents,  etc.,  un- 
til the  further  action  of  the  court,  from  taking  any 
further  steps  or  proceedings  of  any  kind  or  nature 
as  against  the  garnishees  in  the  attachment  suit  of 
Hawley  against  The  Traders  Insurance  Company  pend- 
ing in  the  Superior  Court  of  the  city  and  county  of 
San  Francisco,  California. 

The  facts  and  proceedings  leading  up  to  this  order 
were  these : 

On  May  5,  1906,  The  Traders  Insurance  Company 
of  Chicago  had  suffered  severe  losses  by  the  earth- 
quake and  fire  in  San  Francisco.  A  majority  in  amount 
of  its  stockholders  filed  on  that  date  in  the  Circuit 
Court  of  Cook  county  a  bill  of  complaint  against  the 
company,  alleging  its  insolvency  and  asserting  that  it 
had  property  and  assets  in  various  states  subject  to 
attachment  and  garnishment;  that  if  a  receiver  were 
not  appointed  it  would  be  subject  to  a  multiplicity  of 
suits  in  various  jurisdictions,  and  that  its  net  assets 
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would  be  unevenly  and  inequitably  distributed.  The 
bill  therefore  prayed  that  the  company  might  be  re- 
strained from  further  prosecution  of  its  business,  that 
a  receiver  might  be  appointed  to  take  charge  of  all 
its  assets,  to  collect  debts  and  property  due  it,  to  prose- 
cute and  defend  suits  in  its  name,  and  to  do  all  other 
acts  for  the  collection,  marshaling  and  distribution  of 
its  assets. 

It  further  prayed  for  a  decree  upon  final  hearing 
dissolving  the  company  and  providing  for  the  distribu- 
tion of  its  assets  to  its  creditors,  and  for  general  re- 
lief. 

The  Traders  lusurance  Company  forthwith  an- 
swered the  bill,  admitting  its  allegations,  and  a  re- 
ceiver was  appointed  according  to  the  prayer  of  the 
bill.  A  final  decree  was  entered  June  18,  1906,  dis- 
solving the  corporation,  subject  to  the  Act  of  the 
General  Assembly  concerning  the  dissolution  of  insur- 
ance companies,  and  confirming  the  receivership,  which, 
it  was  ordered,  should  **  continue  for  the  purpose  of 
collecting,  marshaling  and  distributing  the  assets  of 
the  defendant  company  and  closing  its  concerns  and 
settling  its  unfinished  business,  for  all  of  which  and  all 
purposes  incident  thereto,  jurisdiction'*  was  ** retained 
in  the  cause.*' 

July  24,  1906,  the  receiver  filed  a  petition  in  the 
cause,  setting  forth  that  one  M.  J.  Hawley  had  brought 
an  action  at  law  for  $38,000  in  the  Superior  Court  of 
California  upon  certain  fire  losses  in  San  Francisco ; 
that  said  Hawley  had  sued  out  an  attachment  or  gar- 
nishment process  from  said  California  court  and 
served  it  on  a  California  agent  of  The  American  Fire 
Insurance  Company  of  Newark,  New  Jersey,  which 
was  largely  indebted  to  the  Traders  Insurance  Com- 
pany. 

The  petition  denied  knowledge  of  the  justice  of  the 
specific  claims  made  by  Hawley  against  the  Traders 
Insurance  Company,  but  stated  that  on  a  certain  policy 
issued  to  said  Hawley  proofs  of  loss  had  been  filed 
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with  the  receiver,  and  that  on  a  certain  other  policy, 
claimed  in  Hawley  ^s  action  in  California  to  have  been 
assigned  to  him  by  the  Vermont  Marble  Company, 
proofs  of  loss  had  been  filed  with  the  receiver  by  the 
Marble  Company.  On  these  facts  it  was  claimed  that 
said  attachment  suit  of  said  Hawley  was  in  violation 
of  the  rights  of  the  receiver,  and  an  order  was  prayed 
that  unless  the  said  Hawley  should  dismiss  the  said 
action  and  said  attachment  proceedings  in  California 
within  five  days  after  being  served  with  a  copy  of  the 
order,  the  said  Hawley  and  said  Marble  Company 
should  be  forever  barred  from  sharing  in  the  distribu- 
tion of  the  estate  in  the  pending  Illinois  cause,  and  that 
the  claims  already  filed  by  the  Marble  Company  and 
Hawley  should  be  disallowed. 

On  the  same  day,  July  24, 1906,  an  order  was  entered 
by  the  court  in  accordance  with  the  prayer  of  this  peti- 
tion. 

It  appears  by  stipulation  in  the  present  cause  that 
this  order  "was  entered  without  any  notice  to  said 
Hawley  or  the  Vermont  Marble  Company,  or  to  any 
person  representing  said  Hawley  or  said  Marble  Com- 
pany, and  that  at  the  time  said  order  was  entered 
neither  Hawley  nor  the  Marble  Cojnpany,  nor  any  one 
representing  them,  was  in  court,  and  that  at  no  time 
has  Hawley  appeared  in  person  before  said  court. '^ 

On  August  6,  1906,  a  motion  to  vacate  this  order  of 
July  24,  1906,  was  made  by  M.  J.  Hawley.  This  was 
renewed  August  17,  1906,  by  a  written  motion,  which 
was  signed  by  **H.  R.  Pebbles,  solicitor  for  M.  J.  Haw- 
ley, respondent.'*  It  assigned  six  different  reasons 
for  the  vacation  of  the  order,  the  sixth  being  that  "the 
respondent  by  the  levy  of  the  attachment  in  said  peti- 
tion mentioned,  acquired  a  valid  lien  upon  the  funds 
attached,  superior  to  the  rights  of  the  receiver.** 

It  appears  by  aflSdavit  in  the  bill  of  exceptions  in 
the  present  appeal,  that  at  the  time  Mr.  Pebbles  filed 
this  motion  he  was  unaware  that  the  averments  in  tho 
receiver's  petition  heretofore  described,  that  Hawley 
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had  filed  proofs  of  loss  with  the  receiver,  were  not 
true,  and  believed  that  by  the  filing  of  such  proofs  of 
loss  with  the  receiver,  Hawley  had  made  a  general  ap- 
pearance in  the  cause  and  submitted  to  the  jurisdiction 
of  the  court  appointing  the  receiver  far  enough  to  en- 
able such  court  to  make  orders  concerning  the  allow- 
ance or  disallowance  of  such  claims.  August  20,  1906, 
it  would  appear.  Pebbles  was  informed  of  the  fact, 
thereafter  set  up  in  the  amended  and  supplemental 
petition  of  the  receiver,  to  be  described,  that  the  proofs 
of  loss  in  questibn  had  never  been  filed  with  the  re- 
ceiver, but  had  been  addressed  to  and  filed  with  the 
Traders  Insurance  Company  itself. 

October  3,  1906,  there  was  a  hearing  by  the  court  of 
the  motion  of  Htfwley  to  vacate  the  order  of  July  24, 
1906,  and  of  a  cross-motion  of  the  receiver  for  an 
order  enjoining  Hawley  from  proceeding  in  the  Cali- 
fornia suit.  An  order  was  thereupon  entered  that 
Hawley  have  leave  to  plead,  answer  or  demur  to  the 
petition  of  July  24,  1906,  upon  which  the  order  of  July 
24, 1906,  was  based,  in  all  respects  as  though  such  plea, 
answer  or  demurrer  had  been  filed  prior  to  July  24, 
1906.  It  was  also  ordered  that  pending  the  disposition 
of  the  motion  of  Hawley  and  the  motion  of  the  re- 
ceiver, Hawley  should  refrain  and  desist  from  taking 
any  steps  or  proceedings  in  the  California  suit. 

October  13,  1906,  a  general  demurrer  was  filed  by 
said  Hawley  to  said  petition  of  July  24,  1906,  and  on 
November  1,  1906,  so  much  of  the  order  entered  on 
October  3rd  as  enjoined  Hawley  was  vacated. 

February  11,  1907,  in  pursuance  of  leave  of  court, 
the  receiver  filed  an  amended  and  supplemental  peti- 
tion against  Hawley  as  respondent,  reciting,  among 
other  things,  that  in  the  receiver's  petition  of  July 
24,  1906,  the  statement  that  proofs  of  loss  had  been 
filed  by  said  Hawley  and  the  Vermont  Marble  Com- 
pany with  the  receiver,  was  a  mistake;  that  the  said 
proofs  of  loss  had  been  filed  with  the  Traders  Insur- 
ance Company, 
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The  petition  also  alleged  that  in  the  attachment  suit 
in  California  Hawley  had  gamisheed  many  insurance 
companies  indebted  to  the  Traders  Co.,  besides  The 
American  Fire  Insurance  Company  of  Newark,  and 
that  the  pendency  of  the  said  cause  in  California  inter- 
fered with  the  collection  of  a  very  large  amount  to  be- 
come due  from  said  companies;  that  although  notice 
had  been  served  on  Hawley,  or  his  attorney,  of  the  or- 
der of  July  24, 1906,  Hawley  had  not  dismissed  the  said 
attachment  suit;  that  for  the  purpose  of  probating  the 
estate,  the  receiver  had  entered  its  special  appearance 
in  the  attachment  proceeding  in  the  Superior  Court  of 
California,  and  moved  to  dismiss  said  proceeding  and 
to  quash  the  service  of  process  therein ;  that  such  mo- 
tions were  both  denied  by  said  Superior  Court;  that 
on  August  4,  1906,  M.  J.  Hawley  entered  his  general 
appearance  in  the  Illinois  cause  and  submitted  him- 
self to  the  jurisdiction  of  the  court,  and  had  from  timo 
to  time  since  appeared  therein  generally  and  made  mo- 
tions; that  after  this  entry  of  Hawley 's  appearance  in 
the  Illinois  court,  and  after  the  denial  of  the  receiver's 
motions  to  dismiss  and  quash  in  the  California  case, 
the  receiver  directed  counsel  to  enter  the  appearance 
of  The  Traders  Insurance  Company  in  said  California 
case ;  that  the  company  demurred  to  the  complaint  of 
Hawley  therein,  but  that  the  receiver  had  never  en- 
tered an  appearance  or  submitted  to  the  jurisdiction 
of  the  Superior  Court  of  California. 

The  amended  and  supplemental  petition  then  prayed 
that  upon  the  hearing  thereof  the  said  Hawley  might 
be  perpetually  enjoined  from  prosecuting  his  attach- 
ment suit  in  California,  or  if  the  court  should  be  of 
opinion  that  it  ought  not  so  to  enjoin  the  prosecution 
of  that  action,  an  order  should  be  entered  directing 
that  unless  Hawley  should  dismiss  his  proceedings  in 
California,  he  be  barred  in  the  Illinois  case  from  shar- 
ing  in  the  distribution  of  the  assets  of  The  Traders 
Insurance  Company,  and  that  pending  the  hearing  of 
this  amended  and  supplemental  petition,  the  said  Haw- 
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ley  be  restrained  from  proceeding  with  his  California 
suit. 

At  the  hearing  of  the  motion  made  for  the  said  pre- 
liminary injunction  April  11, 1907,  the  matters  herein- 
before set  forth  were  by  affidavits  and  stipulation 
brought  to  the  attention  of  the  chancellor.  It  was  also 
by  affidavits  shown  that  Hawley  was  never  a  resident 
of  the  State  of  Illinois,  but  for  ten  years  had  been  a 
resident  of  California,  and  that  he  had  not  been,  within 
a  year  preceding  the  hearing,  within  the  limits  of 
the  State  of  Illinois.  It  was  also  shown  by  affidavits 
that  the  appearances  of  Hawley  in  the  Illinois  case 
were  limited  to  those  hereinbefore  specifically  set  forth, 
and  to  motions  by  his  solicitors  on  several  occasions  to 
vacate  the  orders  enjoining  him,  and  that  Hawley  did 
not  enter  any  appearance  in  th6  cause  on  August  4, 
1906  (as  stated  in  the  petition),  and  had  never  asked 
any  relief  of  the  Illinois  court  except  the  vacation  of 
the  orders  against  him. 

After  this  hearing  the  chancellor  entered  the  inter- 
locutory injunction  order  first  above  set  forth,  from 
which  this  appeal  is  duly  prosecuted  under  the  statute. 

Henry  E.  Pebbles  and  Eugene  H.  Gabnbtt,  for  ap- 
pellant ;  Geobge  C.  Sabgent,  of  counsel. 

EosBNTHAL  &  Hamill,  for  appcUoe ;  Chables  H. 
Hamiix,  of  counsel 

Peb  Cubiam.  In  our  opinion  the  interlocutory  in- 
junction appealed  from  should  be  dissolved  as  im- 
providently  and  erroneously  granted. 

It  is  apparent  that  if  a  permanent  injunction  ought 
not  to  be  granted  on  the  petition  involved,  no  prelimi- 
nary one  should  be  ordered.  Such  a  permanent  in- 
junction is,  the  majority  of  the  court  think,  prohibited 
by  principle,  expediency  and  authority.  We  are  agreed 
in  the  belief,  however,  that  the  Circuit  Court  had  the 
jurisdiction  and  the  legal  power  to  enter  the  order 
complained  of.   This  makes  it  useless  to  comment  upon 
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the  arguments  made  or  suggested  on  either  side  orally 
or  in  the  printed  briefs  concerning  this  element  in  the 
case.  Whatever  the  misapprehension  may  have  been 
under  which  the  appellant  ^s  counsel  may  have  labored 
concerning  the  appellant's  previous  appearance  in  the 
cause,  it  remains  the  fact  that  when  appellant's  gen- 
eral appearance  was  for  the  first  time  entered  in  it 
on  August  6,  1906,  the  court  was  thereby  given  juris- 
diction and  power  to  determine  upon  the  relative  rights 
of  the  receiver  and  appellant  under  the  petition  then 
on  file  in  the  cause,  and  under  the  amended  and  sup- 
plemental one  which  thereafter  took  its  place.  It  will 
not  do  to  say  that  had  the  receiver  in  his  original 
petition  not  made  the  mistaken  statement  that  proofs 
of  loss  had  been  filed  with  him,  the  appellant  would 
not  have  appeared.  It  wa^,  after  all,  within  the  knowl- 
edge of  the  appellant  whether  or  not  he  had  filed  his 
claim  with  the  receiver,  and  his  solicitor  and  counsel 
must  be,  in  the  eye  of  the  law,  credited  with  the  same 
knowledge. 

But  that  the  court  had  jurisdiction  and  power  to 
make  the  order  of  injunction  does  not  imply  its  prop- 
riety or  its  freedom  from  error. 

On  principle  it  is  objectionable,  because  it  is  the 
declared  policy  of  the  State  of  Illinois  in  similar  cases 
to  guarantee  to  its  own  citizens  the  right  to  pursue 
their  remedies  in  the  courts  of  Illinois  to  the  exclusion 
of  the  claims  of  all  foreign  receivers  or  assignees.  As 
we  said  in  Smith  v.  Berz,  125  111.  App.  122,  p.  131, 
citing  to  the  proposition  Heyer  v.  Alexander,  108  111, 
385,  and  comparing  it  with  other  cases  on  the  same 
general  subject  in  Illinois:  ** Neither  a  voluntary  as- 
signee nor  one  purely  statutory  from  a  foreign  juris- 
diction, nor  a  receiver  appointed  by  a  foreign  court, 
can  successfully  hold  property  of  which  he  has  not 
obtained  possession  in  the  jurisdiction  appointing  him, 
against  attaching  creditors  of  the  insolvent  estate  who 
are  citizens  of  Illinois." 

Why,  then,  should  Illinois  seek  to  deny  to  citizens 
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'  of  California  the  same  right  in  the  courts  of  Cali- 
fornia that  it  insists  on  retaining  for  its  own  citizens 
in  the  courts  of  Illinois!  So  to  do  is  to  violate  the 
spirit,  at  least,  of  our  national  constitution,  and  to 
make  an  unwarranted  distinction  between  the  citizens 
of  different  states  placed  in  precisely  the  same  situa- 
tion. It  is  not  to  the  purpose  to  say  that  the  courts 
of  Illinois  will  prevent  its  own  citizens  from  pursuing 
in  other  states  remedies  which  are  open  to  the  citizens 
of  those  states  under  this  rule,  for  that  exercise  of 
power  depends  on  an  entirely  different  principle,  which 
recognizes  the  propriety  of  the  tribunals  of  each  state 
preventing  an  evasion  of  the  law  of  that  state  by  its 
own  citizens,  who  owe  it  obedience  and  allegiance. 

The  reason  in  expediency  for  forbidding  such  an 
injunction  as  the  present  one  is  at  least  equally  strong. 

The  injunction  cannot  be  enforced  if  granted.  Al- 
ready the  California  court  has  repudiq,ted  the  idea 
that  comity  demands  of  it  the  recognition  of  the  re- 
ceiver's claims  as  against  Hawley 's  rights  to  pursue 
his  remedy  in  it. 

Hawley  is  not  in  this  jurisdiction  personally ;  he  has, 
so  far  as  appears,  no  property  here;  he  has  not  been 
here  for  many  months  at  least,  and  he  is  unlikely  to 
come  so  long  as  the  injunction  is  in  force  against  him 
and  he  is  violating  it.  There  is  no  power  which  could 
be  successfully  invoked  to  carry  out  the  mandate  of 
the  court.  Why  should  a  court  of  Illinois  issue  a 
hrutum  fulmen — ^a  bull  against  the  comet!  Such  an 
order,  peremptory  in  its  tone,  but  foredoomed  in  the 
knowledge  of  the  judge  who  issues  it,  the  parties  it 
purports  to  affect,  and  the  counsel  who  procure  or  op- 
pose it,  to  disobedience  and  disregard,  certainly  does 
not  add  to  that  respect  for  the  law  and  for  the  power 
and  dignity  of  the  courts  which  it  is  desirable  to  main- 
tain and  increase. 

The  authority  of  the  only  decided  cases  cited  to  us, 
which  are  strictly  in  point,  is  on  the  same  side  of  the 
question.    It  is  conceded  by  counsel  for  the  appellee 
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that  the  case  of  Carron  Iron  Company  v.  Stainton,  5 
House  of  Lords  Cases,  415,  is  distinguishable  from 
the  one  at  bar  only  in  minor  considerations,  not  in 
principle  affecting  the  reasoning  of  Lord  Chancellor 
Cran worth,  who  expressed  the  opinion  of  the  majority 
of  the  Law  Lords  thus:  **The  Company''  (i.  e.  the 
Scotch  Company  in  question)  ^*has  real  property  in 
London  and  Liverpool  and  in  the  county  of  Cumber- 
land. The  question  is  whether  this  connection  with 
England  makes  it  fit  that  the  courts  should  interfere 
to  prevent  the  appellants  from  exercising  their  right 
of  proceeding  in  the  tribunals  of  their  own  country. 
I  confess  that  I  can  discover  no  foundation  for  such 
a  proposition.  The  circumstance  that  the  appellants 
have  property  in  this  country  which  may  be  attached 
or  sequestered  enables  the  court  to  make  any  injunc- 
tion it  may  issue  effectual,  but  I  do  not  see  on  what 
principle  it  can  make  the  issuing  of  an  injunction  just 
or  expedient,  if  it  would  have  been  unjust. or  inexpedi- 
ent supposing  there  had  been  no  property  capable  of 
being  sequestered."  •  *  •  ** These  decisions" 
(t.  e.  certain  decisions  cited  in  argument)  ''can  only 
show  by  way  of  analogy  (if  indeed  they  do  afford  such 
an  analogy)  that  service  on  the  agent  of  the  •  Carron 
Company  in  London  would  be, good  service  on  the 
company  itself,  though  out  of  the  jurisdiction.  But 
they  have  no  bearing  on  the  question  whether  the 
equity  sought  to  be  enforced  is  one  which  can  properly 
be  applied  toward  a  foreigner  domiciled  abroad.  On 
these  grounds  I  think  that  the  court  below  ought  not 
to  have  granted  an  injunction." 

When  the  case  went  back  to  the  Master  of  the  Rolls. 
Sir  John  Eomilly,  it  was  decided  that  the  applicability 
of  the  judgment  of  the  House  of  Lords  was  not  af- 
fected by  an  alleged  submission  of  the  appellants  to 
the  English  Courts  by  proceedings  begun  in  them  in 
the  meantime  (Stainton  v.  Carron  Iron  Company,  21 
Beavans  Rep.  152),  and  this  decision  going  to  the 
Court  of  Appeals,  Stainton  v.  Carron  Iron  Company, 


Digitized  by 


Google 


106  Appellate  Courts  of  Illinois. 

Vol.  134.]  Hawley  y.  The  State  Bank  of  Chicago. 

26  L.  J.  Rep.  N.  S.  Ch.  332,  was  there  affirmed,  the 
Lord  Chancellor  saying:  **I  conclude  that  it  must  be 
a  very  strong  case  which  would  justify  this  court  in 
restraining  a  foreigner*  domiciled  in  another  country 
from  proceeding  to  obtain  the  payment  of  debts  ac- 
cording to  the  law  of  the  country  in  which  he  is  domi- 
ciled.'' 

But  more  controlling  on  us  than  this  case  in  the 
highest  tribunals  of  Great  Britain  and  the  similar  de- 
cisions in  Crofton  v.  Crofton,  15  Law  Rep.  Ch.  Div. 
591,  is  the  decision  of  the  Supreme  Court  of  Illinois 
in  Western  Union  Telegraph  Company  v.  Pacific  and 
Atlantic  Telegraph  Company,  49  111.  90.  In  that  case, 
although  the  Pacific  and  Atlantic  Telegraph  Company, 
a  foreign  corporation,  had  come  into  the  courts  of  Illi- 
nois seeking  relief  in  a  matter  to  which  the  cross-bill 
of  the  Western  Union  Telegraph  Company  was  plainly 
germane,  the  court  refused  the  prayer  of  the  cross- 
bill for  an  injunction  against  the  Pacific  and  Atlantic 
Telegraph  Company,  forbidding  it  to  attach  its  wires 
to  the  poles  of  the  Western  Union  Telegraph  Com- 
pany in  the  State  of  Indiana,  saying: 

'^The  jurisdiction  of  our  courts  is  only  co-extensive 
with  the  courts  of  our  state.  They  cannot  legally 
send  their  process  into  other  states  and  jurisdictions 
for  service.  If  the  exercise  of  such  a  jurisdiction 
were  attempted  and  an  injunction  granted,  and  it 
should  be  disregarded  by  persons  in  Indiana,  this 
court  would  be  powerless  to  enforce  the  injunction  by 
attachment,  and  hence  the  effort  to  exercise  such  a 
power  would  be  readily  defeated.  But  we  are  of  the 
opinion  that  neither  law  nor  comity  between  distinct 
state  or  national  organizations  sanctions  the  authority 
of  one  such  body  to  exercise  jurisdiction  over  the  citi- 
zens and  their  property  while  both  are  beyond  the 
jurisdiction  of  the  tribunal  in  which  the  proceeding  is 
pending.  The  courts  of  this  state  cannot  restrain  citi- 
zens of  another  state,  who  are  beyond  the  limits  of 
this  state,  from  performing  acts  in  another  state  or 
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elsewhere  outside  of  and  beyond  the  boundary  lines 
of  this  state.  Any  other  practice  would  necessarily 
lead  to  a  conflict  of  jurisdiction/' 

The  opinion  in  Barry  v.  Mutual  Life  Ins.  Co.,  2  New 
York  Supreme  Court  Rep.  15,  shows  the  Supreme 
Court  of  the  State  of  New  York  in  accord  with  this 
doctrine.  So  too,  we  think,  were  the  Superior  Court 
of  New  York  City  in  deciding  the  case  of  Hammond  v. 
Baker,  3  Sandford,  704,  and  Mr.  Justice  Brown,  after- 
ward of  the  Supreme  Court  of  the  United  States,  when 
in  the  U.  S.  Circuit  Court  for  the  Eastern  District  of 
Michigan,  he  rendered  the  opinion  in  Kelley  v.  Ypsil- 
anti  Dress-Stay  Manufacturing  Company,  44  Federal 
Reporter,  19. 

We  have  fully  in  mind  the  distinctions  which  counsel 
for  appellee  insist  exist  between  each  of  these  cases 
and  the  one  at  bar,  but  they  are  forced  to  the  state- 
ment that  in  the  Illinois  case  the  reasoning  is,  in  their 
opinion,  unsound,  a  proposition  in  which,  as  is  shown 
by  what  we  have  already  said,  we  do  not  concur,  and 
which  could  hardly  be  allowed  to  govern  our  decision 
if  we  did.  It  is  true  that  in  the  most  technical  sense 
in  which  they  might  be  understood,  the  words  which 
precede  the  excerpt  we  have  quoted  from  the  opinion 
—''This  motion  must  be  denied  for  want  of  jurisdic- 
tion,** are  not  consistent  with  our  holding  about  the 
power  of  the  court  in  the  case  at  bar,  but  the  words 
were  evidently  not  used  in  that  strict  sense.  They 
mean,  as  the  further  explanation  shows,  that  the  courts 
of  Illinois  coxdd  not  without  error  exercise  such  a 
power. 

Neither  the  distinction  argued  from  the  fact  that 
the  Western  Union  Telegraph  case  in  Illinois  dealt 
with  t^mgible  property  in  the  State  of  Indiana,  nor 
the  one  sought  to  be  deduced  from  the  fact  that  the 
New  York  cases  involved  a  proposed  injunction  against 
the  prosecution  of  an  action  against  the  principal  de- 
fendant instead  of  an  attachment  of  choses  in  action 
in  such  a  suit,  commends  itself  to  us.    The  principle 
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and  reasoning  of  the  cases  cited  seem  to  us  to  apply 
to  the  case  at  bar  as  strongly  as  though  these  differ- 
ences did  not  exist.  Our  judgment,  therefore,  is  that 
the  order  of  the  Circuit  Court  be  reversed. 

Reversed. 

Mr.  PRESiDiNa  Justice  Browk  dissenting. 

I  cannot  agree  with  the  majority  of  the  court  in  thia 
case.  I  have  no  criticism  or  comment  to  make  on  the 
reasoning  by  which  they  support  their  decision,  but 
from  a  different  point  of  view,  there  seem  to  me  in- 
superable objections  to  the  hypothesis  that  the  conclu- 
sion to  which  they  have  come  is  in  consonance  with 
the  policy  of  the  State  of  Illinois  concerning  the  rela- 
tions of  its  own  citizens  to  those  of  other  states  in  con- 
troversies in  its  own  courts. 

The  full  statement  of  the  law  of  Illinois  in  relation 
to  the  powers  of  foreign  receivers  in  this  state,  as  T 
conceive  it  to  be  from  a  comparison  of  all  the  cases  on 
the  subject  decided  by  the  Supreme  Court  of  Illinois, 
is  to  be  found  in  the  opinion  in  Smith  v.  Berz,  125  111, 
App.  122,  pp.  130-131,  from  which  the  opinion  of  the 
court  quotes  a  single  sentence.  The  whole  statement 
is  this:  **A  foreign  receiver,  or  a  foreign  assignee, 
whose  oflSce  and  power  are  statutory  and  to  whom  no 
voluntary  conveyance  has  been  made,  can  not  effec- 
tively convey  real  estate  in  Illinois,  nor  can  he  obtain 
the  assistance  of  the  courts  of  Illinois  to  secure  the 
possession  of  chattels  in  this  jurisdiction.  If  he  has 
given  no  notice  of  his  claim  to  debtors  of  the  estate 
residing  in  Illinois,  before  a  garnishment  is  made,  he 
cannot  defeat  such  garnishment  by  attaching  creditors, 
either  resident  or  non-resident  of  Illinois.  But  if  with- 
out the  aid  of  the  Illinois  courts,  he  has  taken  actual 
possession  of  chattels  in  Illinois,  or  has  notified  debt- 
ors of  the  estate  residing  in  Illinois  of  his  claim  be- 
fore an  attachment  is  made,  his  claim  (if  it  results 
from  laws  or  proceedings  not  contrary  to  the  public 
policy  of  Illinois)  will  be  recognized  and  protected 
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against  such  attachment  unless  the  attachment  is  by 
a  citizen  of  Illinois. 

^'As  distinguished  from  a  receiver  or  assignee  purely 
statutory  and  appointed  in  invitum,  a  foreign  volun- 
tary assignee  for  the  benefit  of  creditors,  may  have, 
in  proper  cases,  the  aid  of  Illinois  courts  to  secure 
possession  and  control  of  property  in  Illinois  conveyed 
to  him,  and  as  against  foreign  attaching  creditors,  he 
will  be  protected  in  his  right  to  all  the  property  in 
Illinois  of  which  he  does  obtain  possession.  But 
neither  a  voluntary  assignee  nor  one  purely  statutory 
from  a  foreign  jurisdiction,  nor  a  receiver  appointed 
by  a  foreign  court,  can  successfully  hold  property  of 
which  he  has  not  obtained  possession  in  the  jurisdic- 
tion appointing  him,  against  attaching  creditors  of  the 
insolvent  estate  who  are  citizens  of  Illinois." 

This  statement  of  the  law  of  Illinois  shows  how  care- 
fully the  courts  of  Illinois  protect  the  claims  of  the 
citizens  of  Illinois  as  compared  with  claims  equally 
valid  in  justice  and  equitj''  of  citizens  of  other  states, 
and  to  what  extent  they  prefer  the  citizens  of  Illinois 
in  their  administration  of  the  law  in  relation  to  re- 
ceiverships. When,  with  this  as  a  starting  point,  w^ 
proceed  to  the  propositions  that  the  courts  of  Illinois 
would,  as  it  is  conceded  by  counsel  for  appellants  they 
would,  issue  an  injunction  exactly  like  the  one  involved 
here  against  any  citizen  of  Illinois  who  should  bring 
in  California  such  an  attachment  suit  as  the  appellant 
brought  here  (Sercomb  v.  Catlin,  128  111.  556),  and  that 
this  would  be  no  violation  of  the  Federal  Constitution 
(Cole  V.  Cunningham,  133  U.  S.  107),  the  conclusion  is 
irresistible  to  my  mind  that  the  legal  policy  of  the 
State  of  Illinois  is  to  treat  the  citizen  of  California 
no  better  in  this  regard  than  the  citizens  of  Illinois. 
If  he  voluntarily  comes  into  the  jurisdiction  of  the 
courts  of  Illinois,  they  will,  so  far  as  their  power  goes, 
deprive  him  of  any  advantage  he  may,  by  reason  of 
his  citizenship  in  another  state,  have  over  the  citizens 
of  OUT  own  state.    It  seems  to  me  that  in  this  contro- 
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versy  the  receiver  must  be  held  to  represent  the  rights 
and  interests  of  the  citizens  of  Illinois,  intermingled,  as 
they  certainly  are,  however,  with  the  rights  and  inter- 
ests of  citizens  of  many  other  states. 

I  do  not  think  the  ratio  decidendi  of  Sercomb  v. 
Catlin,  supra,  is  in  the  allegiance  which  citizens  of  Illi- 
nois are  bound  to  render  to  her  laws,  institutions  and 
courts,  and  from  which  the  citizens  of  California  are 
excused,  as  appellant  argues,  but,  rather,  in  the  very 
tender  regard  of  the  courts  of  Illinois,  not  based  on 
altruism,  or  patriotism,  but  developed  purely  by  local 
self-interest,  for  the  pecuniary  and  personal  rights  of 
the  citizens  of  Illinois. 

It  is  true  that  the  injunction  granted  caimot  be  en- 
forced except  in  Illinois.  But  it  certainly  is  an  advan- 
tage to  the  citizens  of  Illinois  interested  in  the  receiver- 
ship to  place  such  a  prohibition  on  the  pursuit  of  an 
unequal  advantage  in  California  as  will  put  the  per- 
son insisting  on  it  in  contempt  of  the  Illinois  court  if 
he  proceeds  in  California  and  thereby  shut  him  oflf 
completely,  unless  he  purges  himself  from  that  con- 
tempt, from  participating  in  the  results  of  the  Illinois 
receivership,  nor  can  it  be  judicially  presumed  that  no 
other  means  of  punishing  the  violation  of  the  injunc- 
tion would  ever  be  available  within  the  limits  of  Illi- 
nois. 

The  cases  cited  in  the  opinion  of  the  court  are  un- 
doubtedly in  point,  but  the  English  cases  arose  where 
no  such  system  of  inter-relation  between  the  citizens 
of  different  states  exists,  as  here,  and  where  no  such 
complex  theory  of  the  law  concerning  receiverships 
and  claims  against  estates  in  the  custody  of  the  law 
has  been  declared  as  is  indicated  in  the  quotation 
made  from  Smith  v.  Berz,  supra. 

The  authorities  from  other  states  are  not  necessarily 
controlling.  The  policy  of  the  State  of  Illinois  is  de- 
clared by  its  own  courts. 

The  case  of  Western  Union  Telegraph  Company  v. 
The  Pacific  and  Atlantic  Telegraph  Company,  49  111. 
90,  remains.    It  is  the  most  serious  diflBculty  I  find  in 
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the  maintenance  of  the  views  I  express,  but  it  was  de- 
cided in  1868,  long  before  the  policy  of  the  state  was 
declared  as  to  the  rights  of  its  own  citizens  in  insolv- 
ent and  other  law  administered  estates  by  the  series 
of  cases  cited  in  Smith  v.  Berz,  supra,  beginning  with 
Bhawn  v.  Pearce,  110  HI.  350,  and  ending  with  Town- 
send  v.  Coxe  et  al.,  151  111.  62,  and  also  long  before  in 
Sercomb  v.  Catlin,  128  111.  556,  the  Supreme  Court  had 
decided  that  it  was  proper  to  enjoin  a  citizen  of  Illi- 
nois from  pursuing  a  remedy  against  such  an  estate 
in  a  foreign  tribunal.    I  cannot  think,  therefore,  that 
it  should  now  be  considered  controlling  in  the  decision 
of  cases  like  the  one  at  bar. 

The  argument  ah  inconvenienti  in  the  present  case  is 

'^ory  -strong.    It  should  not  by  itself,  perhaps,  be  held 

to  be  of  chief  importance.    But  in  connection  with  the 

considerations  I  have  set  forth,  it  leaves  me  in  no 

^onbt  that  the  order  granting  the  injunction  should 

^^ve  been  aflSrmed. 


Alexander  Despres  et  al.  t.  Samuel  Folz. 

Gen.  No.  18,084. 

1.  Bond — tohen  tujBflciently  identifies  contract  which  it  is,  given 
fo  secure.  A  bond  which  recites  that  the  princiDal  has  entered  into 
ft  contract  with  respect  to  a  particular  matter,  is  sufficient,  where 
the  contract  in  question  is  consistent  with  such  reference,  notwith- 
gtandlng  it  may,  in  its  scope,  be  broader  than  such  reference. 

i.  Bond — what  change  in  princit>aVs  undertaking  releases  surety, 
A  surety  is  released  from  a  bond  given  to  secure  the  faithful  per- 
formance of  a  contract  of  service  where  the  contract  in  question 
provided  that  the  principal  should  be  paid  a  weekly  salary,  which 
was  to  be  remitted  to  the  surety,  if  a  change  is  made,  without 
the  surety's  consent,  in  the  manner  of  the  principal's  compensatioA 
and  in  the  method  of  doing  business  so  that  the  risk  of  the  surety 
isJncreased. 

Action  of  debt  upon  bond.  Error  to  th^  Circuit  Court  of  Cook 
county;  the  Hon.  Richabd  W.  Cliffobd,  Judge,  presiding.  Heard 
In  the  Branch  Appellate  Court  at  the  October  term,  1906.  Affirmed. 
Opinion  filed  May  28,  1907. 


Digitized  by 


Google 


112  Appellate  CcrRTS  of  iLLmois. 

Vol,  134.]  Despres  v.  Folz. 

Statement  by  the  Court.  This  is  a  suit  upon  a  bond, 
the  condition  of  which  is  thus  stated: 

^'The  condition  of  the  above  obligation  is  such  that 
whereas,  said  Sig.  Folz  has  contracted  to  act  as  sales- 
man in  the  employ  of  said  Despres  &  Company  and  it 
is  contemplated  that  among  the  duties  of  his  employ- 
ment he  may  from  time  to  time  collect  or  otherwise 
receive  moneys  or  other  property  belonging  or  due  to 
said  Despres  &  Company; 

'^Now  therefore,  if  the  said  Sig.  Folz  shall  from  time 
to  time,  when  so  requested  by  said  Despres  &  Company, 
and  also  at  all  other  times  when  he  ought  properly 
to  do  so,  account  for,"  pay  and  deliver  over  to  said 
Despres  &  Company  all  moneys  and  property  so  col- 
lected or  received  or  otherwise  coming  into  his  pos- 
session and  belonging  or  due  to  said  Despres  &  Com- 
pany, then  this  obligation  to  be  null  and  void,  other- 
wise to  remain  in  full  force  and  effect.'' 

It  is  signed  by  Sig.  Folz  as  principal,  Samuel  Folz 
and  nine  others  as  sureties,  of  whom  Samuel  Folz 
alone  was  served  with  process.  In  addition  to  pleas 
afterward  withdrawn  or  ruled  out  on  demurrer,  de- 
fendant filed  three  special  pleas  to  which  plaintiffs' 
demurrers  were  overruled.  The  substance  of  these 
pleas,  with  additional  matter,  was  subsequently  em- 
bodied in  an  additional  plea,  the  material  part  of 
which  is  as  follows:  that  on,  to  wit:  August  21,  A.  D. 
1899,  and  before  the  execution  of  said  writing  obliga- 
tory in  plaintiffs'  declaration  mentioned,  said  Sig. 
Folz  contracted  in  writing  with  said  plaintiffs  to  enter 
their  employ  as  salesman  at  a  fixed  salary  of  sixty- 
five  ($65)  dollars  per  month;  that  said  written  con- 
tract of  employment  between  said  Sig.  Folz  and  the 
plaintiffs  provided  that  plaintiffs  were  to  remit  each 
week  air  the  salary  earned  by  said  Sig.  Folz  under 
said  contract  of  employment,  to  the  defendant  Samuel 
Folz,  and  further  provided  that  said  Samuel  Folz  was 
to  have  at  all  times  the  privilege  of  a  general  supervis- 
ion of  any  business  transactions  by  and  between  said 
Sig.  Folz  and  the  plaintiffs ;  that  he,  Samuel  Folz,  ac- 
cepted said  contract  of  employment  by  his  written 
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indorsement  thereon,  and  signed  said  written  indorse- 
ment with  the  full  knowledge  and  consent  of  said  Sig. 
Folz  and  said  plaintiffs  and  by  said  written  indorse- 
ment became  a  party  to  said  contract  of  employment 
and  all  the  provisions  thereof;  that  said  defendant 
entered  into  the  said  writing  obligatory  for  the  purpose 
of  securing  the  performance  on  the  part  of  the  said 
Sig.  Folz  of  said  written  contract  of  employment,  and 
that  the  provisions  for  the  payment  of  the  salary 
earned  by  said  Sig.  Folz  to  defendant,  Samuel  Folz,  and 
giving  to  said  Samuel  Folz  the  privilege  of  a  general 
supervision  of  all  business  transactions  between  said 
Sig.  Folz  and  plaintiffs  were  inserted  in  said  contract 
of  employment  for  the  purpose  of  securing  said  Sam- 
uel Folz  against  loss  as  surety  on  said  writing  ob- 
ligatory. 

And  defendant  Samuel  Folz  alleges  that  the  con- 
tract of  employment  referred  to  in  the  condition  of 
said  writing  obligatory  was  and  is  the  said  contract 
of  employment  in  writing  between  said  Sig.  Folz  and 
plaintiffs  aforesaid ;  that  the  manner  of  compensating 
said  Sig.  Folz  under  said  written  contract  of  employ- 
ment was  at  the  time  of  the  execution  by  him,  said 
defendant,  of  said  writing  obligatory,  known  to  said 
defendant,  and  was  communicated  to  him  by  plaintiffs, 
and  was  one  of  the  considerations  which  induced  him 
to  enter  into  and  execute  said  writing  obligatory ;  that 
after  the  making  and  execution  of  said  writing  obliga- 
tory by  Samuel  Folz  as  aforesaid  and  on,  to  wit: 
January  9th,  A.  D.  1901,  and  before  the  defaults,  or 
any  of  them,  by  the  said  Sig.  Folz  complained  of  in 
plaintiffs'  declaration,  said  plaintiffs  and  said  Sig. 
Folz  by  mutual  consent,  and  without  the  consent  or 
knowledge  of  defendant  Samuel  Folz,  terminated  and 
abolished  said  written  contract  of  employment  and 
then  and  there  entered  into  a  new  and  different  con- 
tract of  employment,  whereby  said  Sig.  Folz  was 
thereafter  to  be  paid  by  plaintiffs,  in  lieu  of  a  fixed 
salary  as  provided  in  said  original  written  contract 
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of  employment,  a  commission  or  percentage  on  all 
sales  made  for  plaintiffs  by  said  Sig.  Folz;  that  said 
new  contract  of  employment  contained  no  provision 
for  the  payment  to  said  defendant  Samuel  Folz  of  the 
salary  or  commission  earned  by  said  Sig.  Folz,  as  was 
provided  in  said  original  written  contract  of  employ- 
ment, nor  any  provision  giving  defendant  Samuel  Folz 
the  privilege  of  a  general  supervision  of  all  business 
transactions  between  plaintiffs  and  said  Sig.  Folz. 

And  defendant  Samuel  Folz  further  alleges  that 
none  of  the  defaults  by  said  Sig.  Folz,  as  complained 
of  in  plaintiffs'  declaration,  occurred  before  the  said 
change  in  said  contract  of  employment  as  aforesaid; 
that  after  the  said  change  said  Sig.  Folz  made  numer- 
ous and  divers  fictitious  sales  for  the  purpose  of  se- 
curing his  commissions  thereon;  that  he  directed  the 
goods  so  sold  shipped  to  divers  fictitious  persons  in 
care  of  himself,  and  upon  their  arrival  disposed  of 
them  to  his  own  use,  all  of  which  fictitious  sales  and 
deliveries  as  aforesaid  were  made  possible  by  the 
change  in  said  contract  of  employment,  whereby  the 
risks  of  said  Samuel  Folz  upon  said  writing  obliga- 
tory were  materially  altered  and  increased,  whereby 
defendant  Samuel  Folz  became  discharged  from  all 
liability  under  said  writing  obligatory. 

A  demurrer  to  this  plea  having  been  overruled, 
plaintiffs  elected  to  abide  hf  the  demurrer,  and  judg- 
ment nil  capiat  and  for  costs  was  entered  against 
them.    From  this  judgment  plaintiffs  appeal. 

Weissenbach  &  Meix)an,  for  plaintiffs  in  error. 

Castle,  Williams,  Long  &  Castle,  for  defendant  in 
error. 

Mr.  PREsroiNG  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 

The  question  presented  by  this  record  is  whether 
the  pleas,  demurrers  to  which  were  overruled,  set  up 
a  good  defense  to  the  plaintiffs'  action  upon  the  bond. 
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The  additional  plea  sets  up  a  written  agreement  made 
some  months  prior  to  the  execution  of  the  bond  sued 
upon.  The  only  words  in  the  bond  descriptive  of  a 
contract  are  found  in  the  recital  of  the  condition,  viz. : 
**  Whereas  said  Sig.  Folz  has  contracted  to  act  as 
salesman  in  the  employ  of  said  Despres  &  Company." 
The  terms  of  the  contract  of  employment,  and  whether 
written  or  verbal,  the  bond  does  not  state.  Plaintiffs 
contend  that  the  real  question  in  the  case  is  whether 
this  is  a  suit  upon  a  bond  that  is  complete  in  itself  or 
a  suit  upon  a  bond  to  secure  the  performance  of  some 
other  contract,  and  it  is  urged  the  bond  does  not  con- 
tain a  clear  reference  to  a  then  existing  and  definite- 
contract,  but  is  complete  in  itself. 

There  is  no  doubt  the  words  *'has  contracted  to  act 
as  salesman  in  the  employ, '*  etc.,  refer  to  a'  contract, 
either  verbal  or  written.  It  is  equally  true,  however, 
that  the  written  contract  set  up  in  the  plea  contains 
more  than  a  mere  contract  to  act  as  salesman.  Its 
first  clause  is  a  complete  contract  of  employment  in 
that  capacity.  The  plea  states  that  *'Sig.  Folz  con- 
tracted in  writing  with  said  plaintiffs  to  enter  their 
employ  as  salesman  at  a  fixed  salary  of  sixty-five  dol- 
lars per  month.**  This  corresponds  with  the  reference 
in  the  bond.  There  are,  however,  additional  provis- 
ions of  the  alleged  contract  as  set  up  in  the  plea, 
not  necessarily  a  part  of  a  contract  '*to  act  as  sales- 
man.*' The  first  of  these  is  to  the  effect  that  the  em- 
ployers were  to  pay  the  employe's  salary  to  one  of 
the  bondsmen,  the  defendant  herein;  the  second,  that 
said  bondsman  was  to  have  at  all  times  supervision 
of  the  business  transactions  between  the  employers 
and  the  employe;  and  it  appears  that  said  defendant 
himself  was,  as  he  claims,  a  party  to  the  contract  which 
he  says  he  accepted  by  his  written  endorsement 
thereon. 

In  Steams  on  Suretyship,  sec.  143,  cited  in  behalf  of 
plaintiffs,  it  is  said:  **A  bond  is  executed  to  secure 
some  other  contract  between  the  principal  and  the  ob- 
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ligee.  The  terms  of  that  contract  are  a  necessary  part 
of  the  bond,  and  for  convenience  as  well  as  to  avoid 
mistake  in  the  exact  terms  of  the  obligation  assumed, 
it  is  usually  deemed  sufficient  to  incorporate  the  main 
contract  in  the  bond  by  reference,  thus  making  it  part 
of  the  bond,  the  same  as  if  fully  set  out.  A  mere  ref- 
erence, however,  without  reciting  in  the  bond  the  sub- 
stance of  the  contract  referred  to,  would  be  void  for 
uncertainty,  such  as  a  reference  to  a  building  con- 
tract, and  the  plans  and  specifications,  without  desig- 
nating other  facts  to  identify  what  building  is  referred 
to.  If  the  main  contract  is  broader  in  its  scope  than 
the  limits  fixed  in  the  bond,  a  reference  to  the  contract 
will  only  incorporate  so  much  of  the  same  as  is  within 
the  limits  of  the  terms  of  the  bond.*' 

Plaintiffs'  claim  is  that  the  contract  described  in 
the  plea  *4s  broader  in  its  scope''  than  the  limits  of 
the  contract  of  Sig.  Folz  to  act  as  salesman,  as  fixed 
in  the  bond ;  that  the  reference  to  such  contract  in  the 
bond,  incorporated  therein  only  so  much,  if  any,  of 
the  contract  set  up  in  the  plea  *'as  is  within  the  limits 
of  the  terms  of  the  bond."  It  is  urged  that  the  one 
point  to  be  determined  is,  *Moes  the  word  'contracted' 
used  in  this  bond  incorporate  some  other  distinct  and 
independent  contract  made  by  the  parties,  into  the 
bond,  and  did  the  sureties  upon  this  bond  bind  them- 
selves to  the  performance  of  such  other  and  independ- 
ent contract,  or  is  the  bond  complete  in  itself;"  that 
a  prior  or  contemporaneous  contract  cannot  be  read 
into  a  bond  unless  the  bond  by  some  apt  reference 
identifies  the  contract  and  that  parol  evidence  is  not 
admissible  to  connect  the  two;  that  it  would  require 
parol  evidence  to  identify  the  contract  alleged  to  be 
in  writing  set  up  in  the  plea  with  the  mere  contract 
to  act  as  salesman  described  in  the  bond  sued  upon, 
and  that  the  bond  is  complete  in  itself  without  ref- 
erence to  any  outside  agreement,  verbal  or  written. 
In  support  of  their  views  plaintiffs  cite  Domestic  Sew- 
ing Machine  Co.  v.  Webster,  47  Iowa,  357,  in  which  it 


Digitized  by 


Google 


Chicago — First  DisTiacT — A.  D.  1907.     117 

"  — « : 

Despres  v.  Folz. 

was  held  that  the  bond  and  agreement  were  independ- 
ent of  each  other  and  parol  evidence  was  not  admis- 
sible to  show  that  the  surety's  liability  was  measured 
by  the  agreement.  In  that  case,  however,  there  was 
no  reference  in  the  bond,  as  there  is  in  the  case  at 
bar,  to  the  agreement  sought  to  be  connected  with  it. 
and  which  the  court  said  was  **  quite  different  from 
the  one  which  upon  the  face  of  the  bond"  the  defend- 
ant '* appears  to  have  assumed.'*  It  was  held  that  the 
two  had  *'no  necessary  relation  to  or  dependence  upon 
each  other.''  Hence  it  was  said  that  ^'if  any  relation 
exists  between  them  it  must  be  established  by  parol 
testimony,"  which  would,  it  was  said,  violate  the  rule 
that  **  parol  contemporaneous  evidence  is  inadmis- 
sible to  contradict  or  vary  the  terms  of  a  valid  written 
instrument."  In  the  present  case  a  contract  of  Sig. 
Folz  to  act  as  salesman  for  plaintiffs  is  expressly 
referred  to  in.  the  bond  and  such  contract  corresponds 
in  all  respects  to  that  extent  with  the  written  contract 
set  up  in  the  plea.  A  relation  is  therefore  established 
by  the  terms  of  the  instruments  between  the  written 
contract  and  the  bond.  The  other  provisions  of  the 
written  contract  are  in  no  sense  inconsistent  with  the 
bond  although  not  essential  to  a  mere  contract  of  em- 
ployment. Nor  do  any  of  the  provisions  of  the  written 
contract  vary  the  terms  of  the  bond  nor  tend  to  en- 
large its  scope.  Parol  evidence  to  identify  the  writ- 
ten contract  as  the  one  referred  to  in  the  bond  would 
not  tend  to  vary  the  terms  of  the  writing  obligatory 
nor  to  enlarge  the  liability  under  it.  In  Am.  &  Eng. 
Ency.  of  L.  (vol.  21,  p.  1116)  it  is  said,  with  numerous 
citations,  that  *^  where  a  written  agreement  refers  to 
another  writing,  parol  evidence  is  admissible  to  iden- 
tify the  writing  referred  to  and  thus  to  connect  the 
two  instruments.  The  cases  go  even  further  than  that, 
for  where  a  reference  is  found  to  something  which 
may  be  either  a  conversation  or  a  written  document, 
evidence  is  admissible  to  show  which  it  is,  and  if  it 
is  proved  to  be  a  written  document,  it  may  be  put  in 
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evidence  and  so  connected  with  the  one  already  ad- 
mitted or  proved.  And  when  papers  thus  connected 
and  read  together  show  a  complete  and  unambiguous 
agreement,  they  must  speak  for  themselves  and  the 
agreement  which  they  disclose  cannot  be  varied  or 
contradicted  by  parol  evidence/'  We  are  of  opinion 
that  in  the  case  at  bar  parol  evidence  could  be  ad- 
mitted in  support  of  the  allegation  of  the  plea,  that 
the  contract  referred  to  in  the  bond  is  the  written 
contract  set  out  in  the  plea. 

The  contract  of  employment  referred  to  in  the  bond 
having  been  disclosed  by  the  additional  plea,  did  the 
change  in  the  mode  of  compensation  of  the  employe 
from  payment  of  a  fixed  salary  to  payment  by  com- 
mission on  sales  averred  in  the  plea  discliarge  the  de- 
fendant as  surety  under  the  bond!  The  reasonable 
construction  of  the  bond  in  the  light  of  the  written 
contract  is  that  the  defendant  would  be  liable  for  the 
defaults  of  the  principal  so  long  as  the  latter 's  weekly 
salary  fixed  in  the  contract  was  remitted  to  the  de- 
fendant and  he  was,  permitted  to  have  supervision  of 
the  business  transactions  between  his  principal  and 
the  plaintiflfs.  To  hold  the  defendant  liable,  when  by 
the  change  in  the  principal's  compensation  and  in  the 
method  of  doing  business  whereby  the  principal  was 
tempted  and  enabled  to  make  fictitious  sales  and  de- 
liveries of  goods,  free  from  defendant's  supervision, 
the  latter 's  risk  was  obviously  increased,  **  would  be 
to  enlarge  the  undertaking  of  the  sureties  which  the 
law  will  not  permit."  Burlington  Ins.  Co.  v.  Johnston, 
120  111.  622-626;  Sewing  Machine  Co.  v.  Langham,  9 
Bissell,  (U.  S.)  183-186.  We  do  not  regard  Amicable 
M.  L.  I.  Co.  V.  Sedgwick,  110  Mass.  163,  and  Sander- 
son V.  Aston,  8  Excheq.  cases,  73,  as  in  point. 

For  the  reasons  indicated,  we  are  of  opinion  the  de- 
murrer to  the  additional  plea  was  properly  overruled. 
The  judgment  of  the  Circuit  Court  will  therefore  be 
afiBrmed, 

Affirmed. 
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Susan  G.  Bay  et  al.  v.  Susan  Keith  et  al.,  Executors, 
(^en.  No.  13.11&* 

1.  New  cause  of  action — when  amended  affidavit  in  attachment 
does  not  set  up.    An  amended  affidavit  in  attachment,  setting  up 
grounds  of  attachment  which  existed  at  the  time  of  the  issuance' 
of  the  attachment,  does  not  set  up  a  new  cause  of  action. 

2.  INTERPLEA — wluU  does  not  establish,  A  conveyance  of  realty 
subject  to  an  attachment  does  not  confer  such  an  interest  that  the 
same  will  become  paramount  to  the  attachment  lien  upon  the  filing 
of  an  amended  affidavit  in  attachment  without  which  the  attach- 
ment could  not  have  been  sustained. 

Attachment  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1906.  ^  Affirmed.  Opinion  filed 
May  28,  1907. 

Statement  by  the  Court.  Defendants  in  error  be- 
gan an  action  of  debt  against  one  Moses  A.  Thayer 
October  3,  1898,  in  the  Superior  Court  and  filed  their 
declaration  the  11th  of  the  same  month.  December 
19th  the  plaintiffs  sued  out  an  attachment  in  aid  upon 
filing  bond  and  affidavit  pursuant  to  the  statute. 
January  4, 1899,  the  defendant  in  that  suit  filed  a  plea 
traversing  the  affidavit  in  attachment.    December  30, 

1899,  plaintiff  in  error  Susan  C.  Ray  filed  her  inter- 
plea  claiming  the  property  attached.     February  24, 

1900,  the  plaintiffs  in  that  suit — defendants  in  error 
here — recovered  judgment  against  the  defendant 
Thayer  in  the  original  action  in  debt  for  $6,940.84 
damages.  Thayer  died  July  22,  1901,  and  the  ad- 
ministrator of  his  estate  was  substituted  as  defendantt 
May  14,  1900,  a  final  order  w^s  entered  overruling 
a  demurrer  filed  by  the  interpleader  Susan  C.  Ray 
to  the  plaintiffs'  amended  additional  replication  and, 
the  interpleader  electing  to  stand  by  her  said  demurrer, 
judgment  was  given  in  favor  of  the  plaintiffs  to  tho 
effect  that  at  the  time  of  the  issue  an4  levy  of  the  writ 
of  attachment  the  realty  so  attached  and  levied  upon 
was  not  as  against  said  plaintiffs  the  property  of  said 
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interpleader.  This- judgment  was  ultimately  affirmed 
by  the  Supreme  Court.  The  facts  are  set  forth  in  the 
report  of  that  case.    Ray  v.  Keith,  218  111.  182. 

Upon  January  6,  1905,  the  attachment  issue  came  on 
for  trial,  and  plaintiffs  were  allowed  to  file  an  amended 
affidavit  in  attachment,  over  objection  of  defendants' 
attorneys.  The  same  day  Susan  C.  Ray  and  others 
filed  a  joint  and  several  motion  in  writing  for  leave  to 
file  an  interplea  instanter  pursuant  to  the  statute.  The 
motion  was  denied,  and  to  this  denial  the  parties  ex- 
cepted. 

The  defendant  in  the  attachment  is  not  complaining 
of  any  error  in  the  proceedings.  The  interpleaders 
prosecute  this  writ  of  error. 

BoLEN  &  Stewaet,  for  plaintiffs  in  error. 

Bayley  &  Webster,  for  defendants  in  error. 

Mb.  PREsroiNG  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 

The  only  question  presented  for  determination  is 
whether  the  Superior  Court  erred  in  denying  the  mo- 
tion of  plaintiffs,  in  error  for  leave  to  file  on  January 
6,  1905,  what  was,  as  to  Susan  C.  Ray  at  least,  a  sec- 
ond interplea. 

By  that  interplea  it  was  sought  to  set  up  an  inter- 
est in  the  property  attached,  claimed  to  have  been  ac- 
quired by  plaintiffs  in  error,  Bolen  and  Stewart, 
under  an  assignment  dated  November  21,  1903,  in 
which  Susan  C.  Ray  and  others  conveyed  an  undivided 
fifteenth  interest  in  said  property  to  said  Bolen  and 
Stewart  in  consideration  of  legal  services  rendered 
and  to  be  rendered  in  this  case  and  other  litigation 
then  pending  in  Cook  county.  The  interplea  sets  forth 
a  second  time  **that  the  realty  attached  and  levied 
upon  by  virtue  of  the  writ  of  attachment  in  this  be- 
half was  at  the  time  thereof  the  property  of  said  Susan 
C.  Ray  and  so  remained  until  November  21,  A.  D. 
1903,  when  the  said  Susan  Ray,  for  a  valuable  con- 
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sideration  made,  executed  and  delivered  the  certain 
instrument  in  writing,  a  copy  of  which  is  hereto  at- 
tached •  •  •  and  made  a  part  hereof  and  from 
hence  hitherto  became,  was  and  remained  the  property 
of  these  interpleaders  and  was  not  the  property  of  the 
said  Moses  Thayer,''  defendant  in  the  attachment. 
This  is  the  precise  contention  made  in  the  original 
interplea  of  said  Susan  C.  Ray  filed  December  30. 
1899,  disposed  of  by  the  judgment  of  the  Superior 
Court  May  14,  1900,  finding  that  at  the  time  of  the 
issue  and  levy  of  the  attachment  writ  December  19, 
1898,  said  property  was  not  as  against  defendants  in 
error  the  property  of  the  interpleader,  Susan  C.  Ray. 
This  judgment  was  affirmed  by  the  Supreme  Court 
October  24,  1&05,  and  a  rehearing  was  denied  Decem- 
ber 12th  following.  Ray  v.  Keith,  218  111.  182.  If  as 
against  defendants  in  error,  Susan  C.  Ray  had  no  in- 
terest in  the  property  December  19,  1898,  when  the 
attachment  writ  was  issued  and  levied,  it  is  difficult  to 
see  how  she  could  convey  any  such  interest  to  the 
other  plaintiffs  in  error  November  21, 1903,  as  against 
the  same  defendants  in  error. 

It  is,  however,  contended  by  plaintiffs  in  error  that 
when  the  court  permitted  a  new  or  amended  affidavit 
for  attachment  to  be  filed  January  6,  1905,  setting  up 
additional  grounds  of  attachment,  the  filing  of  such 
amended  affidavits  was  an  institution  of  a  new  suit, 
and  that  therefore  plaintiffs  in  error  became  entitled 
to  interplead.  The  new  or  amended  affidavit  in  ad- 
dition to  the  averment  contained  in  the  original  affi- 
davit that  the  attachment  defendant,  Moses  A.  Thayer, 
at  the  time  of  the  issuing  of  the  writ  of  attachment 
concealed  himself  or  stood  in  defiance  of  an  officer  so 
that  process  could  not  be  served  upon  him,  set  forth 
that  said  Thayer  had  within  two  years  fraudulently 
conveyed  or  assigned  his  effects  or  a  part  thereof  so 
as  to  hinder  and  delay  his  creditors,  had  fraudulently 
concealed  or  disposed  of  his  property  and  was  about 
fraudnlently  to  conceal,  assign  or  otherwise  dispose  of 
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his  property  or  effects  so  as  to  hinder  or  delay  his 
creditors.  The  attachment  debtor,  Thayer,  had  died 
July  22,  1901,  pending  the  attachment  suit,  before  it 
came  to  trial  and  before  the  filing  of  the  amended 
affidavit.  The  contention  is  ,that  the  additional 
grounds  for  attachment  set  up  in  the  amended  affida- 
vit constituted  an  **  entirely  fresh  cause  of  action,  *' 
since  without  such  additional  grounds  the  attachment 
could  ^not  have  been  sustained. 

We  are  unable  to  concur  in  this  contention.  Tho 
statute  provides  (chap.  11,  sec.  28)  that  no  writ  of 
attachment  shall  be  quashed  nor  the  property  taken 
restored  on  account  of  any  insufficiency  of  the  original 
affidavit,  writ  of  attachment  or  attachment  bond  if  the 
plaintiff  or  some  credible  person  for  him  shall  cause 
a  legal  and  sufficient  affidavit  or  attachment  bond  to 
be  filed  or  the  writ  to  be  amended  in  such  time  and 
manner  as  the  court  shall  direct.  In  that  event  the 
cause  shall  proceed  as  if  such  proceedings  had  origi- 
nally been  sufficient.  In  Bailey  v.  Valley  Nat.  Bank, 
127  111.  332-336,  a  motion  to  strike  out  the  affidavit 
for  attachment  was  held  properly  overruled  where 
*' under  leave  of  the  court  the  plaintiff  filed  an 
amended  affidavit  setting  forth  with  sufficient  clear- 
ness the  nature  and  amount  of  the  indebtedness 
claimed  to  be  due  and  two  sufficient  grounds  of  attach- 
ment and  an  amended  bond.*'  In  Hogue  v.  Gorbit, 
156  111.  540-544,  the  affidavit  was  held  to  be  amendable. 
Such  amended  affidavit  may  be  filed  after  the  death 
of  the  defendant  in  attachment.  K.  S.  chap.  1,  sec. 
11,  Amendments  and  Jeofails;  K.  S.  chap.  11,  sec.  3; 
Dow  V.  Blake,  148  III  76-89,  citing  Davis  v.  Shapleigh, 
19  111.  386;  Weare  Commission  Co.  v.  Druley,  156  III. 
25-28.  The  amended  affida\dt  in  controversy  did  not 
purport  to  set  up  any  new  cause  of  action  arising 
subsequent  to  the  issue  of  the  attachment  writ.  The 
additional  grounds  of  attachment  shown  by  the 
amendment  were  grounds  which  existed  at  the  time 
the  attachment  issued,  and  it  was  clearly  within  the 
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proper  scope  of  an  amendment  to  the  original  affida- 
vit to  include  these  additional  grounds.  If  the  grounds 
of  attachment  stated  in  the  original  affidavit  were  in- 
sufficient to  sustain  the  writ,  the  statute  expressly  pro- 
vides that  the  writ  shall  not  "be  quashed,  nor  the 
property  taken  thereon  restored '^  because  of  such 
*' insufficiency  of  the  original  affidavit,'*  in  case  a  legal 
and  sufficient  affidavit  shall  be  filed ;  and  thereafter  the 
cause  proceeds  as  if  such  affidavit  **had  originally 
been  sufficient/'  There  was  therefore  no  new  suit, 
no  new  cause  of  action,  and  there  was  no  new  writ 
of  attachment.  There  was  an  amended  statement 
showing  additional  grounds  existing  at  the  time  of  the 
attachment,  but  which  had  been  omitted  in  part  from 
the  original  affidavit.  Since  the  property  taken  on  the 
writ  could  not  be  restored  because  of  insufficiency  in 
the  original  affidavit  when  such  insufficiency  was 
enred  by  amendment,  it  is  difficult  to  see  how  any 
new  rights  of  third  parties  could  have  intervened  by 
reason  of  the  assignment  from  Susan  C.  Ray  set  up 
in  the  new  interplea  sought  to  be  filed.  There  was 
here  no  question  of  innocent  purchasers,  no  new  rights 
had  been  acquired  by  Susan  C.  Bay  and  she  conveyed 
none.  The  only  question  wliich  could  have  been  raised 
by  the  second  interplea  would  have  been  the  right  of 
property  at  the  time  of  the  attachment  and  this  had 
been  determined  upon  the  first  interplea. 

Finding  no  error  the  judgment  of  the   Superior 
Court  will  be  affirmed 

Affirmed. 


Alice  C.  Forsyth  t.  Chicago  Union  Traction  Company. 
6en.  No.  12,525. 

CoNTBiBUTORT  iTEOLiOENCK — attempt  to  aliffht;  when  not,  as  mat- 
ter of  law.    In  this  case  the  following  instruction  was  given: 

"The  court  instructs  the  Jury  that  if  you  helleve  from  the  evi- 
dence, under  the  instructions  of  the  court,  that  the  plaintiff  volun- 
tarily attempted  to  alight  from  said  car  at  the  time  and  place  in 
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question,  then  the  plaintiff  cannot  recover  and  you  should  find  the 
defendant  not  guilty." 

Held,  that  it  was  error  to  give  such  instruction,  in  that  it  was 
for  the  Jury  to  determine  whether  or  not  the  attempt  to  alight 
referred  to  in  the  instruction  was  or  was  not  ordinary  care  when 
considered  with  respect  to  all  the  facts  and  circumstances  in  evi- 
dence. 

Action  in  case  for  personal  injuries.  Error  to  the  Superior  Court 
of  Cook  county;  the  Hon.  Abthub  H.  Chetlain,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1906. 
Reversed  and  remanded.    Opinion  filled  May  28,  1907. 

Statement  by  the  Court.  Plaintiff  in  error  brought 
an  action  on  the  case  against  defendant  in  error  to  re- 
cover damages  for  personal  injuries  alleged  to  have 
been  sustained  by  her  while  a  passenger  on  one  of  its 
cars.  The  second  count  of  the  declaration  alleges  that 
while  plaintiff  was  a  passenger  upon  an  electric  street 
car  of  defendant,  exercising  ordinary  care  for  her  own 
safety,  an  explosion  occurred  on  said  car,  caused  by 
the  carelessness  and  negligence  of  the  defendant, 
causing  a  loud  report  and  a  large  amount  of  flame 
and  smoke  in  said  car,  which  explosion,  flame  and 
smoke  caused  a  panic  among  the  passengers  in  said 
car,  by  reason  of  which  they  made  a  rush  for  the  rear 
door  and  platform  of  said,  car,  and  while  plaintiff  at- 
tempted to  escape  from  danger,  she  was  thrown  from 
the  car  to  the  ground  and  injured,  etc.  The  car  wai^ 
a  closed  car  with  seats  running  lengthwise  and  an 
aisle  or  passage  between  the  seats.  The  controller 
was  on  the  front  platform.  While  running  at  the  rate 
of  six  or  seven  miles  per  hour,  there  was  a  sudden 
flash  and  noise  from  the  controller  and  flame  shot  out 
of  it  to  the  height  of  six  or  seven  feet.  A  panic  en- 
dued among  the  fifteen  or  twenty  passengers  in  the  car 
and  they  rushed  out  onto  the  rear  platform. 

Plaintiff  testified  that  the  smoke  and  flames  came 
into  the  car;  that  she  was  thereby  very  much  scared 
r^nd  followed  the  crowd  out  to  the  rear  platform,  for- 
getting in  her  fright  her  two  small  children  who  were 
with  her  in.  the  car;  that  she  heard  her  children 
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scream,  tried  to  reach  them  and  they  tried  to  get  out 
to  her,  and  that  while  she  was  trying  to  reach  her 
children  she  was  pushed  off  the  car  backwards  and 
injured. 

The  testimony  for  the  defendant  tends  to  show  that 
plamtiff  was  not  pushed  off  the  car,  but  voluntarily 
stepped  or  jumped  from  it. 

John  F.  Watebs  and  C.  H.  Johnson,  for  plaintiff 
iQ  error. 

John  A.  Eose  and  Albebt  M.  Cboss,  for  defendant 
in  error;  W.  W.  Gueley,  of  counsel. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

The  principal  contention  of  plaintiff  in  error  is  that 
the  court  erred  in  giving  for  the  defendant  the  follow- 
ing instruction:  ''The  court  instructs  the  jury  that 
if  you  believe  from  the  evidence,  under  the  instruc- 
tions of  the  court,  that  the  plaintiff  voluntarily  at- 
tempted to  alight  from  sai<^  car  at  the  time  and  place 
in  question,  then  the  plaintiff  cannot  recover  and  you 
should  find  the  defendant  not  guilty." 

To  attempt  means:  ''to  make  an  effort  to  effect 
or  do,  *  •  •  to  try  with  some  effect.'*  Century 
Dictionary. 

Plaintiff  testified  that  when  she  heard  the  explosion 
and  saw  the  smoke  and  flames,  she  left  her  seat,  rushed 
out  on  the  rear  platform ;  that  when  she  got  there  she 
heard  the  cries  of  her  children  and  tried  to  reach 
them.  True,  she  does  not  in  terms  state  that  she 
rushed  out  on  the  platform  for  the  purpose  of  leaving 
the  car,  but  the  jury  might  properly,  from  her  acts, 
infer  such  a  purpose,  and  if  she  went  out  on  the  rear 
platform  for  the  purpose  of  leaving  the  car,  then  such 
act  amounted  to  and  was  an  attempt  on  her  part  to 
leave,  to  alight  from  the  car.  This  instruction  makes 
the  mere  attempt  to  leave  the  car  fatal  to  plaintiff's 
right  to  a  verdict.    To  make  such  an  attempt  on  the 
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part  of  the  plaintiff  fatal  to  her  right  of  recovery,  it 
must  appear  both,  that  such  attempt  was  a  failure  on 
her  part  to  exercise  reasonable  care  for  her  own 
safety,  and  that  such  attempt  caused  or  contributed 
to  cause  the  injury  complained  of. 

It  was  plaintiff's  duty  at  all  times  and  under  all 
circumstances  to  exercise  ordinary  care  for  her  own 
safety,  and  if  her  failure  to  exercise  ordinary  care 
caused  or  contributed  to  her  injury,  she  cannot  re- 
cover. What  is  ordinary  care  under  given  facts  or 
circumstances  is  a  question  of  fact.  Conduct  which 
under  ordinary  circumstances  would  amount  to  and 
be  negligence  may  not  be  inconsistent  with  the  exer- 
cise of  ordinary  care  on  the  part  of  a  person  who  is 
suddenly  confronted  with  imminent  danger,  or  with 
supposed  danger,  if  the  facts  and  circumstances  are 
such  as  create  and  justify  the  belief  that  danger  is 
real  and  imminent.  It  was  a  question  for  the  jury, 
under  the  evidence  in  this  record,  whether  plaintiff's 
attempt  to  leave  the  car,  if  she  did  attempt  to  leave 
it,  was  a  failure  on  her  part  to  exercise  ordinary  care, 
but  this  instruction  told  the  jury  to  find  the  defendant 
not  guilty,  if  from  the  evidence  they  believed  that  she 
voluntarily  attempted  to  leave  the  car. 

In  our  opinion  it  was  reversible  error  to  give  such 
instruction,  and  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Frank  H.  Gamming  t.  Harry  W.  Sisson. 

Gen.  No.  18,106. 

1.  Justice  of  the  peace — tohen  Vircuit  Court  acQUirei  jurisdic- 
tion of  appeal  from.  Where  the  successful  party  before  a  Justice 
is  a  non-resident  all  that  is  necessary  to  give  jurisdiction  to  the 
Circuit  Court  to  hear  and  determine  the  appeal  (the  appeal  having 
been  taken  before  the  clerk  of  such  Circuit  Court),  is  that  two 
appeal  summonses  shall   have  been  Issued  to  the  sheriff   of   the 
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county  in  which  the  suit  was  brought  and  two  returns  "not  found" 
be  made. 

2.  Justice  of  the  peace — what  proper  part  of  record  of  Circuit 
Court  in  appeal  from.  The  affidavit,  writ  and  bond  in  an  attach- 
ment Buit  instituted  before  a  Justice  become  a  part  of  the  record 
in  the  appeal  from  such  Justice,  even  though  filed  after  the  term 
at  which  Judgment  is  rendered  upon  the  appeal;  and  the  fact  that 
such  papers  were  not  on  file  at  the  time  of  the  hearing  of  the 
appeal  is  a  mere  irregularity,  not  affecting  the  Jurisdiction  to  hear 
and  determine  the  appeal. 

Action  commenced  before  Justice  of  the  peace.  Error  to  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1906.    Affirmed.    Opinion  filed  May  28,  1907. 

Statement  by  the  Court.  October  30,  1899,  plaint- 
iff in  error  filed  an  affidavit  before  a  justice  of  the 
peace  of  Cook  connty  for  a  writ  of  replevin  and  pro- 
cured a  writ,  which  he  delivered  to  a  constable  and 
gave  to  the  constable  a  bond.  The  constable  executed 
the  writ  by  taking  the  property  described  therein  and 
delivering  the  same  to  the  plaintiff,  and  made  due  re- 
turn of  his  bond  and  writ  to  the  justice,  with  a  return 
of  **not  found"  as  to  the  defendant.  November  11th, 
the  case  was  tried  by  the  justice  and  judgment  en- 
tered for  the  plaintiff.  December  1st,  defendant  filed 
his  appeal  bond  in  the  Circuit  Court  and  a  writ  of 
supersedeas  was  issued,  which  was  served  on  the  jus- 
tice December  4th. 

September  22, 1902,  a  transcript  of  the  judgment  be- 
fore the  justice  was  filed  in  the  Circuit  Court  and  sum- 
mons for  defendant  issued  to  the  sheriff  of  Cook 
county,  which  was  returned,  '*not  found. '*  October  24, 
1902,  an  alias  was  issued  upon  which  the  same  return 
was  made. 

October.  18,  1905,  the  cause  was  tried  by  a  jury  and 
a  verdict  returned  for  the  plaintiff  and  judgment  en- 
tered thereon.  The  judgment  entry  recites  that:  **the 
plaintiff  came  and  the  defendant  did  not  come,"  etc. 

November  4, 1905,  this  judgment  was  vacated  and  a 
new  trial  granted  on  motion  of  defendant;  the  order 
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containing  a  finding  that  on  October  13th,  the  defend- 
ant came  and  the  plaintiff  did  not  come,  and  that  by 
mistake,  and  contrary  to  the  evidence,  a  verdict  for 
the  plaintiff  was  returned  and  judgment  entered 
thereon. 

November  30, 1905,  the  case  was  again  tried,  the  de- 
fendant only  appearing.  The  verdict  found  the  right  of 
possession,  in  the  property  taken  on  the  writ,  in  defend- 
ant, and  assessed  his  damages  for  the  use  thereof,  etc., 
at  $250  upon  which  verdict  the  judgment  here  sought 
to  be  reversed  was  entered.  After  the  expiration  of  the 
term  at  which  judgment  was  so  entered,  plaintiff  moved 
to  quash  an  execution  which  had  been  issued  on  said 
judgment  and  to  set  aside  the  judgment,  upon  the 
ground  that  the  summons  and  alias  summons  had  been 
issued  to  the  sheriff  of  Cook  county  when  the  plaintiff, 
as  the  defendant  knew,  resided  in  Livingston  county, 
and  that  plaintiff  had  no  notice  of  such  appeal,  etc. 
Before  said  motion  was  heard,  plaintiff,  by  leave  of  the 
court,  filed  an  additional  motion  to  set  aside  said  judg- 
ment, for  the  reason  that  the  Circuit  Court  was  with- 
out jurisdiction  in  the  cause. 

February  10, 1906,  said  motions  were  denied.  Up  to 
this  time,  the  afiidavit,  writ  of  replevin  and  replevin 
bond  had  not  been  filed  in  the  Circuit  Court,  but  the 
same  were  filed  March  10,  1906,  and  appear  in  the 
transcript  of  the  record  filed  in  this  court  by  plaintiff 
in  error. 

Mann  &  Mhxer,  for  plaintiff  in  error. 

Phelps  &  Cleland,  for  defendant  in  error. 

Mr.  Justice  Bakes  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  contends  that  the  judgment  should 
be  reversed  for  the  following  reasons :  First,  the  Cir- 
cuit Court  was  without  jurisdiction  of  said  cause,  for 
the  reason  that  it  did  not  aflirmatively  appear  from  the 
papers  on  file  in  that  court  that  the  justice  of  the  peace 
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had  jnrisdiction  thereof;  and  second,  because  appel- 
lant in  the  Circuit  Court  caused  summons  to  issue  to 
the  county  of  Cook  when  in  fact  th«  appellee  resided 
in  livuigston  county  and  the  place  of  residence  of  said 
appellee  was  well  known  to  the  appellant. 

It  appears  from  the  affidavits  filed  in  support  of  the 
motion  that  plaintiff  has,  since  the  suit  was  begun,  re- 
sided in  Livingston  county,  and  that  this  was  known  to 
defendant. 

Plaintiff  brought  this  suit  before  a  justice  of  the 
peace  of  Cook  county.  The  appeal  summons  and  alias 
were  issued  to  the  sheriff  of  that  county.  The  defend- 
ant had  the  right  to  appeal  by  filing  his  bond  with  the 
justice  and  when  an  appeal  is  thus  taken,  no  summons 
issues  for  the  appellee.  He  also  had  the  right  to  ap- 
peal, as  he  did  in  this  case,  by  filing  his  bond  in  the 
office  6t  the  clerk  of  the  Circuit  Court.  The  statute 
provides  that  when  an  appeal  is  so  taken,  **the  clerk 
shall  issue  a  supersedeas  •  •  •  and  he  shall  issue 
a  smnmons  to  the  appellee,*'  etc.  E.  S.,  chap.  79,  sec. 
115. 

The  statute  further  provides  that  when  the  appeal 
is  taken  by  filing  the  bond  with  the  clerk  of  the  Appel- 
late Court  and  summons  and  alias  have  been  issued  for 
the  appellee  and  returned,  **not  found;  it  shall  be  law- 
ful for  the  Appellate  Court  to  proceed  and  try  the  ap- 
peal as  if  the  appellee  had  been  duly  served  with  proc- 
ess.'*    Id.  sec.  177. 

The  statute  makes  no  pro^dsion  for  issuing  an  appeal 
summons  to  a  foreign  county.  All  that  was  required 
of  the  appellant  was  to  file  his  appeal  bond  with  the 
clerk.  Upon  the  filing  of  such  bond,  it  became  the  duty 
of  the  clerk  to  issue  an  appeal  summons.  The  plaintiff 
brought  his  suit  before  a  justice  of  the  peace  of  Cook 
county,  and  we  think  that  the  appeal  summons  and  alias 
were  properly  issued  to  the  sheriff  of  that  county,  and 
that  the  Circuit  Court  acquired  jurisdiction  of  the  ap- 
pellee by  the  returns  of  *'not  found"  of  such  summons 
and  alias. 

Vol.  GXXXIV  9 
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The  affidavit,  writ  of  replevin  and  bond  became  a 
part  of  the  record  of  the  cause  in  the  Circuit  Court 
when  filed  therein,  although  not  filed  until  a  term  subse- 
quent to  that  at  which  the  judgment  was  entered. 
Leiferman  v.  Osten,  167  HI.  93. 

There  was  in  this  case  before  the  justice  an  affidavit, 
writ  of  replevin  and  bond,  and  he  had  jurisdiction  of 
the  subject-matter  and  of  the  plaintiff.  The  filing  of 
the  appeal  bond  by  the  defendant  gave  the  Circuit 
Court  jurisdiction  of  the  defendant,  although  he  had 
not  been  served  before  the  justice.  The  filing  of  the 
appeal  bond  and  transcript  gave  the  Circuit  Court  ju- 
risdiction of  the  subject-matter.  The  issuing  of  the  ap- 
peal summons  and  alias  and  the  returns  of  **not  found'' 
gave  that  court  jurisdiction  of  the  plaintiff. 

The  failure  of  the  justice  to  send  up,  with  the  tran- 
script, the  affidavit,  writ  and  bond  did  not  affect  the  ju- 
risdiction of  the  Circuit  Court,  and  the  proceeding  to 
trial  in  that  court,  without  such  affidavit,  writ  and  bond 
being  on  file,  was  but  an  irregularity  which  was  waived 
by  the  plaintiff  by  his  failure  to  object  to  proceeding 
to  trial  without  them.    Leiferman  v.  Osten,  supra. 

In  that  case  the  distinction  is  pointed  out  between 
cases  where  the  record  wholly  fails  to  show  that  any 
complaint  or  affidavit  was  filed  before  the  justice  in  a 
case  where  such  complaint  or  affidavit  is  necessary  to 
give  him  jurisdiction  of  the  subject-matter  and  cases 
where  the  record  shows  that  all  the  papers  necessary 
to  give  the  justice  jurisdiction  were  before  him,  but 
were  not  transmitted  to  the  Appe^llate  Court  until  after 
the  trial  of  the  appeal  in  that  court. 

We  find  in  the  record  no  reversible  error,  and  the 
judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 
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William  H,  Temple  y.  Anna  H.  Temple. 
Gen.  Ko.  18,128. 

Decbee— lo^en  lindingn  of,  au^cient  to  support.  A  decree  In 
chancery  entered  In  a  cause  in  which  there  were  no  depositions, 
no  master's  report  and  no  certificate  of  evidence,  is  sufficiently 
sustained  by  its  recitals  where  it  finds  that  the  cause  was  heard 
upon  bill,  answer,  replication  and  proofs  taken  and  that  "the  al- 
legations and  each  and  all  of  them  in  the  bill  contained  are  true 
as  stated  therein,**  etc. 

SaciTH,  J.,  dissenting. 

Separate  maintenance.  Error  to  the  Circuit  Court  of  Cook 
county;  the  Hon.  John  L.  Healt,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1906.  Affirmed.  Opin- 
ion ffled  May  28,  1907. 

John  J.  Beilman,  for  plaintiff  in  error. 

Bebkhabdt  J.  Fbank,  for  defendant  in  error;  L.  M. 
AcKLBY,  of  counseL 

Mb.  Justice  Baeeb  delivered  the  opinion  of  the  court. 

In  a  suit  in  equity  brought  by  a  wife  against  her 
husband  for  separate  maintenance  there  was  a  decree 
in  favor  of  the  wife,  to  reverse  which  the  defendant 
prosecutes  this  writ  of  error.  The  defendant  answered 
the  bill  admitting  the  marriage  and  cohabitation,  and 
denying  all  the  other  allegations  of  the  bill,  to  which 
answer  a  replication  was  filed. 

There  is  in  the  record  no  deposition,  master's  re- 
port or  certificate  of  evidence.  The  decree  recites  that 
the  cause  was  heard  upon  bill,  answer,  replication  and 
the  proofs  taken  in  the  cause,  and  contains  only  the  fol- 
lowing finding:  **The  court  doth  find  that  the  allega- 
tions and  each  and  all  of  them  in  the  bill  contained  are 
true,  as  therein  stated,  and  that  the  equities  of  this 
cause  are  with  the  complainant." 

The  sole  ground  of  reversal  urged  is,  that  the  find- 
ing above  set  forth  is  not  sufficient  to  sustain  the  de- 
cree. 
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The  statute  permitting  oral  evidence  to  be  heard  in 
chancexy  was  first  enacted  in  1849.  Since  that  time 
the  Supreme  Court  has  repeatedly  held  that  to  sustain 
an  afiBrmative  decree  in  chancery  on  appeal,  or  writ  of 
error,  where  there  is  in  the  record  neither  depositions 
nor  master  ^s  report,  there  must  be  either  a  certificate 
of  evidence  or  the  decree  must  contain  a  finding  of  facts 
suflScient  to  sustain  it. 

It  was  said  in  Standish  v.  Musgrove,  223  HI.  500,  504, 
that  in  the  absence  of  any  evidence  in  the  record,  "the 
decree  must  specifically  find  th6  facts  that  were  proved 
on  the  hearing.  This  is  the  reverse  of  the  rule  at  law. 
Ryan  v.  Sanford,  133  111.  291;  Marvin  v.  Collins,  98  id. 
510,  511. '*  In  Standish  v.  Musgrove  there  was  no  find- 
ing of  facts.  In  Eyan  v.  Sanford  the  bill  was  dismissed 
for  want  of  equity  and  the  complainant  appealed. 
There  were  in  the  record  certain  depositions,  and  the 
question  was,  whether  such  depositions  made  a  case 
which  entitled  complainant  to  the  relief  prayed  in  his 
bill,  and  it  was  held  that  they  did  not. 

In  Marvin  v.  Collins,  the  decree  found  certain  spe- 
cific facts  only,  and  the  question  was,  whether  the  facts 
so  found  were  suflBcient  to  sustain  the  decree,  and  it  was 
held  that  they  were  not. 

In  none  of  the  cases  above  referred  to  was  the  ques- 
tion presented  whether  a  finding  that  all  of  the  allega- 
tions of  the  bill  are  true,  was  a  sufficient  finding  of  facts 
to  sustain  a  decree.  So  far  as  we  are  advised,  that 
question  has  not  been  presented  to  the  Supreme  Court. 

The  language  of  an  opinion  is  to  be  construed  with 
reference  to  the  facts  and  the  question^  presented  in 
the  case  in  which  such  language  is  used. 

In  Adamski  v.  Wieczorek,  93  HI.  App.  357,  it  was 
held  that  such  finding  was  insufficient  and  the  decree 
was  reversed.  The  only  case  cited  in  the  opinion  in 
support  of  the  ruling  was  Glos  v.  Beckman,  183  111.  158. 
In  that  case  there  was  a  certificate  of  evidence,  certify- 
iQg  that  it  contained  all  the  evidence  heard  upon  the 
hearing  of  the  case,  and  the  decree  was  reversed  be- 
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cause  there  was  no  evidence  tending  to  prove  a  mate- 
rial fact. 

In  Schmid  v.  Sclunid,  60  HI.  App.  174,  such  finding 
was  held  suflScient,  and  the  decree  was  affirmed,  Mr. 
Justice  Cartwright  dissenting.  The  only  case  cited  in 
the  dissenting  opinion  was  Marvin  v.  Collins,  supra,  in 
which,  as  has  been  said,  there  was  a  specific  finding  of 
facts  and  the  question  now  before  us  was  not  presented. 

Section  18  of  the  present  Chancery  Act  was  section 
19  of  the  Chancery  Act  in  the  B.  S.  of  1845,  and  under 
that  section,  in  an  ordinary  chancery  case,  where  the 
bill  is  taken  as  confessed,  neither  certificate  of  evidence 
nor  finding  of  facts  is  necessary  to  sustain  the  decree 
on  error  or  appeal,  for  it  cannot  be  assigned  for  error 
that  the  averments  were  not  proved.  Manchester  v. 
ilcKee,  4  Gil.  510;  Farnsworth  v.  Strasler,  12  111.  482. 

Since  1845,  the  statutes  of  this  state  have  contained 
the  following  provision  in  relation  to  divorce  cases: 
"If  the  bill  is  taken  as  confessed,  the  court  shall  pro- 
ceed to  hear  the  cause  by  the  examination  of  witnesses 
in  open  court,  and  in  no, case  of  default  shall  the  court 
grajit  a  divorce  unless  the  judge  is  satisfied  that  the 
cause  of  divorce  has  been  fully  proved  by  reliable  wit- 
nesses/' B.  S.  1845,  197,  sec.  5;  E.  S.  1874,  chap.  40, 
sec.  8, 

This  act  permitted  oral  testimony  in  divorce  cases 
where  the  bill  was  taken  as  confessed.  The  Act  of  1849 
permitted  oral  testimony  in  all  chancery  cases.  Under 
the  Divorce  Act,  a  court  is  not  authorized  to  decree  a 
divorce  unless  evidence  is  heard,  **and  the  cause  of 
divorce  fully  proved.^* 

In  Hawes  v.  Hawes,  33  HI.  286,  which  was  a  writ  of 
error  by  the  wife  to  reverse  a  decree  granting  a  divorce 
to  her  husband,  Mr.  Justice  Breese  said :  ''The  record 
shows  that  the  bill  was  taken  for  confessed  and  the 
cause  submitted  on  bill  and  'oral  proof,'  and  the  court 
finds  the  facts  as  charged  to  be  true.  We  have  repeat- 
edly decided  that  it  is  not  necessary  in  a  proceeding  for 
a  divorce,  when  the  bill  was  taken  for  confessed,  that 
the  oral  proof  or  evidence  on  which  the  court  acted 
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should  be  presented  in  the  record ;  it  is  snflScient  that 
the  record  shows  proof  was  heard  sustaining  the  alle- 
gations of  the  bill.  Shillinger  v.  Shillinger,  14  111. 
147;  Davis  v.  Davis,  30  id.  180,*'  and  the  decree  was 
affirmed. 

We  are  unable  to  perceive  the  grounds  upon  which  it 
can  be  held  that  a  decree  of  divorce  fean  be  sustained  on 
error  or  appeal  where  the  bill  is  taken  as  confessed, 
and  the  decree  recites  that  proofs  were  heard  and  con- 
tains a  finding  that  all  the  allegations  of  the  bill  were 
proved,  and  that  a  like  decree,  or  other  affirmative  de- 
cree, cannot  be  sustained  when  there  was  an  answer 
and  replication  and  the  decree  contains  the  same  recital 
and  finding. 

The  bill  is  a  part  of  the  record.  The  decree  in  this 
case  refers  to  the  bill  as  containing  the  allegations 
which  the  decree  finds  are  true  as  stated  in  the  bill. 
The  bill  thus  referred  to  became,  upon  general  princi- 
ples, a  part  of  the  decree  for  every  purpose  of  construc- 
tion. 

In  Badger  v.  Daenieke,  56  Wis.  678,  which  was  a 
mechanic's  lien  case,  Mr.  Justice  Lyon  said,  p.  680: 
'*It  is  claimed  that  the  finding  that  all  the  allegations 
of  the  complaint  are  true  is  insufficient.  We  think 
otherwise.  Such  a  finding  is  but  an  application  of  the 
maxim,  ^certum  est  quod  certum  reddi  potest.*  It  is 
impossible  that  any  party,  to  an  action  can  be  preju- 
diced by  the  use  of  this  form  of  finding.'' 

We  have,  with  some  hesitation,  in  view  of  the  lan- 
guage used  in  some  of  the  opinions  of  the  Supreme 
Court,  reached  the  conclusion  that  the  finding  in  this 
decree  is  sufficient  to  sustain  the  decree,  and  it  will 
therefore  be  affirmed. 

Affirmed. 

Mb.  Justice  Smith  dissenting. 
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John  M.  Tananevicz  y.  J«  I.  Lamczyk  et  al. 

(ton.  No.  18.188. 

1.  Adiussion— ^jfTect  o/,  &y  counsel.  An  admlBSion  of  a  material 
fact  made  during  the  trial  of  a  cause  by  counsel  therein,  precludes 
the  necessity  of  proving  such  fact 

2.  CoMTBACT — uHll  not  he  enforced  for  work  done  in  violation  of 
ordinance.  Ck>mpen8ation  for  the  laying  of  a  sidewalk  cannot  be 
recovered  where  the  contractor  laying  the  same  knew  at  the  time 
when  he  did  so  that  he  was  laying  a  sidewalk  above  the  estab- 
lished grade  of  the  city  in  which  such  sidewalk  was  laid. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
County  Court  of  Cook  county;  the  Hon.  William  C.  DeWolf,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1906.  Reversed,  with  finding  of  facts.  Opinion  filed  May  28, 
1907. 

James  J.  Brady,  for  appellant. 
A.  G.  Dicus,  for  appellees. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

Plaintiffs  sued  defendant  before  a  justice  of  the 
peace  to  recover  the  agreed  price  for  the  laying  of  a 
cement  sidewalk  by  plaintiffs  for  defendant.  The  case 
was  taken  to  the  County  Court  by  appeal  and  in  that 
court  there  was  a  verdict  for  plaintiffs  for  $187  and 
judgment  thereon,  to  reverse  which  defendant  prose- 
cutes this  appeal. 

The  contention  of  appellant  is  that  the  sidewalk  in 
question  was  laid  in  front  of  3244  South  Morgan  street 
in  the  city  of  Chicago ;  that  it  was  agreed  between  the 
parties  that  said  sidewalk  should  be  laid,  and  it  was 
laid,  thirteen  inches  above  the  grade  established  by  the 
ordinance  of  the  city  of  Chicago ;  that  the  contract  was 
therefore  unlawful  and  caimot  be  enforced. 

That  a  court  will  not  enforce  a  contract  made  in  vio- 
lation of  law,  that  city  ordinances  have  the  force  of  law 
and  contracts  in  violation  of  them  are  illegal  and  will 
not  be  enforced,  is  not  disputed. 
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The  contention  of  appellees  is,  that  no  ordinance  of 
the  city  of  Chicago  establishing  the  grade  of  the  side- 
walk in  question  was  either  pleaded  or  proved,  and 
that  it  was  not  even  proved  that  the  sidewalk  in  ques- 
tion was  in  Chicago. 

The  suit,  as  has  been  said,  was  originally  brought  be- 
fore a  justice  of  the  peace.  No  written  pleas  were  re- 
quired, and  it  is  presumed  that  all  proper  pleas  were 
orally  pleaded. 

Plaintiff  Jorkowsld  was  the  only  witness  called  for 
the  plaintiffs.  He  testified  that  the  sidewalk  was  con- 
structed above  the  grade ;  that  defendant  insisted  that 
it  should  be  so  constructed.  On  his  cross-examination 
he  testified  in  part  as  follows : 

**Q.  Did  you  tell  Tananevicz  at  any  time  anything 
about  the  city  ordinances,  what  they  required!  A.  I 
told  him  before  we  built  the  walk. 

Q.  You  told  him  about. the  city  ordinances?  A. 
Yes,  sir. 

Q.  What  did  you  tell  himt  A.  I  told  him,  then  I 
set  my  figures  according  to  the  city  ordinance,  and  he 
says  he  want  above  that.  I  says,  *I  am  going  against 
the  rule,  against  the  city  ordinance.'  He  says,  *I  don't 
care,  I  am  the  one  to  pay  for  the  walk,  I  want  to  get  the 
walk  built  the  way  I  want  it;  I  have  a  pull  with  the  al- 
derman.' " 

The  first  witness  called  for  the  defendant  was 
Charles  A.  Jones,  who  testified  that  he  was  an  engineer 
in  the  sidewalk  department  of  the  city  of  Chicago. 
Upon  his  examination,  the  following  occurred.  The 
witness  was  asked  by  defendant's  attorney:  ** While 
in  the  sidewalk  department  did  you  at  any  time  exam- 
ine the  cement  sidewalk  in  front  of  3244  South  Morgan 
street  in  the  city  of  Chicago!  " 

Mr.  Dicus.     (Plaintiffs'  attorney.)     *' Objected  to.*' 

Mr.  English.  (Defendant's  attorney.)  *'I  want  to 
prove  by  this  witness  that  the  sidewalk  is  thirteen 
inches  above  the  authorized  grade.  If  they  will  admit 
that  I  will  not  have  to  prove  it'* 
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Mr.  Dicns.    "I  do  not  know  how  far  it  is.'* 

The  Court  "Say  thirteen  inches,  then.  Will  you 
admit  that! '* 

Mr.  Dicus,    "Yes.'* 

(Witness  excused.) 

The  question  was  as  to  a  sidewalk  in  the  city  of  Chi- 
cago; the  admission  was  as  to  the  sidewalk  described 
in  the  question,  and  was  an  admission  that  such  side- 
walk was  in  the  city  of  Chicago. 

Grades  are  established  by  ordinance.  To  prove  that 
the  sidewalk  was  above  grade,  the  defendant  must  first 
show  the  grade  and  then  that  the  sidewalk  was  above 
such  grade. 

The  admission  that  the  sidewalk,  "was  thirteen 
inches  above  the  authorized  grade,**  was  in  effect  an 
admission  that  a  grade  had  been  established  by  ordi- 
nance, and  that  the  sidewalk  was  thirteen  inches  above 
the  grade  so  established.  In  the  face  of  the  admission 
made  by  their  counsel  upon  the  trial,  the  appellees 
cannot  here  be  heard  to  say  that  there  was  no  evidence 
that  the  grade  had  been  established  by  ordinance. 

It  is  immaterial  what  penalties,  if  any,  the  ordinance 
provided  for  its  violation.  The  convenience  and  safety 
of  the  public  require  that  sidewalks  in  front  of  adjoin- 
ing premises  shall  be  of  the  same  level  or  grade.  The 
plaintiffs  knowingly  laid  a  sidewalk  thirteen  inches 
above  the  established  grade,  and  the  courts  will  not  aid 
thena  to  recover  compensation  therefor. 

The  judgment  will  be  reversed  with  a  finding  of  facts. 
Reversed  with  a  finding  of  facts. 


Timothy  C.  Clohesey  et  aL  v.  George  W.  Spencer  et  al. 

een.  No.  18,122. 

1.  FiT^DiNGS  OF  CHANCELLOB — wTicn  disturbed  on  review.  No 
special  weight  is  given  to  the  findings  of  a  chancellor  upon  review 
where  there  Is  no  conflict  in  the  evidence  and  no  occasion  for  the 
chancellor  to  judge  of  the  credibility  and  weight  with  respect  to 
witnesses,  but  the  Appellate  Court  will  review  the  evidence  and 
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draw    Its    own    oondUBions    therefrom    without    regard    to    those 
adopted  by  the  chancellor. 

2.  Laches — when  defense  of,  need  not  be  pleaded.  Where  laches 
appears  from  the  bill  of  complaint,  the  question  of  laches  will  be 
considered  by  the  court  as  affecting  the  right  to  relief  regardless 
of  whether  the  defense  of  laches  is  interposed  by  answer  or  other- 
wise. 

3.  Fraudulent  conveyance — right  of  aon  to  give  services  to 
father.  Held,  from  the  evidence  in  this  case,  that  the  labor  and 
skill  given  by  a  son  to  his  father  did  not  constitute  a  fraud  upon 
creditors,  either  actual  or  constructive. 

Creditor's  bill.  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gabt,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1906.  Reversed  and  remanded. 
Opinion  filed  May  28,  1907. 

Statement  by  the  Court.  This  writ  of  error  brings 
before  us  for  reviewa  decree  of  the  Superior  Court  to 
the  effect  that  unless  the  claims  of  the  creditors  of 
David  T.  Clohesey  be  paid  within  thirty  days,  together 
with  trustee's  and  attorneys'  fees,  a  receiver  be  ap- 
pointed to  take  possession  of  the  printing  plant  de- 
scribed in  the  bill,  to  proceed  forthwith  to  sell  the 
same  or  so  much  thereof  as  may  be  necessary  to  pay 
the  amount  of  all  claims  found  due  and  owing  and  costs 
and  expenses  of  this  proceeding. 

On  December  28,  1904,  George  W.  Spencer  filed  his 
creditor's  bill  in  the  Superior  Court  of  Cook  county, 
which,  as  subsequently  amended  by  amendment  filed 
June  11,  1906,  alleged  that  he  was  a  judgment  creditor 
of  David  T.  Clohesey  on  a  judgment  upon  which  an 
execution  had  been  duly  issued  and  returned,  *'no 
property  found  and  no  part  satisfied;"  that  in  1886 
David  T.  Clohesey  and  George  H.  Wallace  were  con- 
ducting a  printing  plant  at  166  S.  Clark  street,  Chicago, 
as  Wallace  &  Clohesey;  that  on  or  about  July,  1886, 
Clohesey  purchased  Wallace's  interest  therein  and 
agreed  to  pay  him  therefor  about  $2,000 ;  that  on  or , 
about  the  1st  day  of  June,  1886,  and  prior  to  the  time 
of  the  purchase  of  said  interest,  Timothy  C.  Clohesey, 
the  father,  advanced  about  $1,500  to  David  T.  Cloliesey 
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with  which  was  paid  off  certain  notes  secured  by  chat- 
tel mortgages  against  said  printing  establishment ;  that 
after  the  purchase  by  David  T.  Clohesey  of  Wallace's 
interest  in  said  printing  establishment,  David  T.  Clo- 
hesey carried  on  said  business  in  the  name  of  Clohesey 
&  Company,  and  so  carried  on  and  conducted  the  same 
from  that  time  to  the  present  date. 

That  Timothy  C.  Clohesey  claims  that  he  is  the  owner 
of  said  business ;  that  Timothy  C.  Clohesey  in  1886  was 
employed  by  the  city  of  Chicago  in  the  sewer  depart- 
ment and  had  no  knowledge  of  the  printing  business 
and  never  engaged  therein  and  never  devoted  any  time 
or  attention  to  the  same;  that  David  T.  Clohesey  is  a 
practical  printer  and  has  carried  on  and  conducted  said 
business  ever  since  July,  1886,  in  the  name  of  Clohesey 
&  Company,  and  has  managed  said  business  and  made 
contracts  therein,  and  had  entire  charge  of  the  same. 

That  before  he  took  charge  of  the  business  of  Clo- 
hesey &  Company  he  was  earning  from  $18  to  $20  per 
week  as  foreman  in  a  press  room ;  and  that  since  July, 
1886,  he  has  devoted  his  entire  time  and  attention  to 
the  business  which  is  now  worth  over  $20,000;  and  that 
his  services  are  reasonably  worth  $50  per  week. 

That  no  agreement  was  ever  made  between  David  T. 
Clohesey  and  Timothy  Clohesey  with  reference  to  his 
compensation;  that  David  T.  Clohesey  has  never  re- 
ceived to  exceed  $10  per  week  in  said  business  and  all 
his  other  earnings  and  accumulations  have  remained  in 
said  business;  that  David  T.  Clohesey  is  the  owner  of 
said  business  now  located  at  88  Fifth  avenue,  Chicago, 
Illinois ;  and  that  the  pretended  appropriation  of  said 
business  and  the  transfer  of  the  same  to  Timothy  C. 
Clohesey  was  for  the  purpose  of  defrauding  the  cred- 
itors of  David  T.  Clohesey  in  the  collection  of  their 
claims;  that  there  was  never  any  foreclosure  of  the 
chattel  mortgages  on  said  business,  but  anything  done 
in  connection  with  said  chattel  mortgages  for  the  pur- 
pose of  investing  Timothy  C.  Clohesey  with  the  title 
to  said  business  was  illegal  and  void ;  and  that  the  same 
was  never  properly  sold  and  was  never  purchased  in 
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any  lawful  manner  by  Timothy  C.  Clohesey;  that  David 
T.  Clohesey  simply  pretended  to  carry  on  said  business 
in  the  name  of  Clohesey  &  Company,  and  'that  all  of 
said  property  is  subject  to  the  claims  of  the  creditors 
of  David  T.  Clohesey,  for  the  satisfaction  of  their 
debts. 

That  ever  since  July,  1886,  David  T.  Clohesey  has 
been  the  active  head  of  said  printing  business  and  has 
conducted  and  managed  it  just  as  before  said  date ;  and 
that  all  acts  done  in  the  name  of  Clohesey  &  Company 
were  a  mere  pretense  or  sham  for  the  purpose  of  cov- 
ering up  and  concealing  the  interest  of  said  David  T. 
Clohesey  in  said  business. 

The  bill  also  alleged  that  certain  real  estate  standing 
in  the  names  of  Timothy  C.  Clohesey,  the  father,  and 
Catherine  Clohesey,  the  mother,  of  David  T.  Clohesey, 
vas  in  fact  the  property  of  David  T.  Clohesey,  and  the 
prayer  of  the  bill  was  the  usual  prayer  of  creditors' 
bills  that  said  printing  plant  and  said  real  estate  be 
subjected  to  the  payment  of  the  complainant's  debts. 

On  December  30,  1904,  David  T.  Clohesey  was  ad- 
judged a  bankrupt  by  the  Bankruptcy  Court  of  the 
Northern  District  of  Illinois.  Joseph  Grove  was  ap- 
pointed trustee  in  bankruptcy  and  subsequently  filed  an 
intervening  petition  in  the  cause,  the  allegations  of 
which  were  substantially  the  same  as  the  allegations  of 
the  bill  of  complaint  as  amended. 

The  joint  and  several  answer  of  the  defendants  de- 
nied the  allegations  of  the  bill  of  complaint,  and  as  to 
the  printing  plant  set  forth  that  prior  to  July,  1886, 
there  existed  as  valid  subsisting  liens  upon  said  print- 
ing business  located  at  166  S.  Clark  street,  Chicago, 
Illinois,  certain  chattel  mortgages  given  to  secure  notes 
aggregating  more  than  $2,000 ;  and  that  said  Timothy 
C.  Clohesey  purchased  said  notes  and  chattel  mort- 
gages with  his  own  money,  no  part  of  which  was  the 
money  of  David  T.  Clohesey,  or  of  any  other  person; 
and  that  as  the  owner  of  said  notes  and  chattel  mort- 
gages he  caused  the  same  to  be  foreclosed  in  a  regular 
and  proper  manner  in  accordance  with  law  and  the 
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provisions  of  said  chattel  mortgages,  and  upon  a  sale 
under  such  foreclosure  proceedings,  he  purchased  said 
printing  establishment  described  in.  said  chattel  mort- 
gages and  took  possession  of  the  same,  and  ever  since 
has  been  the  sole  and  absolute  owner  thereof,  and  has 
carried  on  said  business  with  his  own  funds ;  and  that 
there  was  no  agreement  or  understanding  of  any  kind 
that  David  T.  Clohesey  had,  or  should  have,  or  at  any 
time  might  have,  any  interest  in  said  business,  or  any 
part  thereof;  and  denies  that  David  T.  Clohesey  has 
^n  the  managing  head  of  said  business  and  has  con- 
ducted the  same  in  the  name  of  Clohesey  &  Company 
for  the  purpose  of  covering  up  and  concealing  the  inter- 
est of  said  David  T.  Clohesey  in  said  business. 

That  said  Timothy  C-  Clohesey  foreclosed  said  chat- 
tel mortgages  and  purchased  the  property  covered 
thereby  for  the  purpose  of  engaging  in  the  printing 
business ;  that  he  had  a  large  family  consisting  of  him- 
self and  wife  and  six  children,  and  it  was  with  a  desire 
of  availing  himself  of  the  services  of  several  of  said 
children  that  he  purchased  and  became  the  owner  of 
said  printing  establishment;  that  he  immediately  took 
a  daughter — Catherine  Clohesey — from  school  and 
'  placed  her  in  charge  of  said  business  as  bookkeeper 

i  and  cashier  to  look  after  the  financial  affairs  of  the 

i  business ;  that  he  opened  up  a  bank  account  and  granted 

r  authority  to  her  to  draw  checks  upon  the  same;  and 

that  she  was  the  only  one  that  had  any  control  over 
said  finances ;  that  he  placed  another  son— Timothy  J. 
Clohesey— in  said  business,  and  he  also  had  his  son 
David  T.  Clohesey  work  for  him  in  said  business;  and 
that  all  of  said  children  during  all  the  period  aforesaid 
lived  at  home  with  said  Timothy  C.  Clohesey;  and  tnat 
he  has  paid  to  each  of  them  the  sum  of  $10  per  week  tor 
their  personal  spendmg  money  and  has  given  to  them 
their  board  and  clothing;  and  that  he  has  during  all  ot 
the  years  aforesaid  carried  on  said  business  witn  tiie 
aid  and  co-operation  of  said  children,  and  while  he  is 
.  not  a  practical  printer,  nor  has  any  technical  know^l- 
edge  of  the  business,  that  he  is  more  than  sixty  years 
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of  age  and  he  has  given  to  his  children  the  benefit  of  his 
judgment  and  advice  with  regard  to  the  care  and  man- 
agement and  policy  of  said  business,  and  has  super- 
intended the  financial  affairs  of  said  business  and  has 
seen  that  said  business  was  conducted  in  a  careful  and 
conservative  maimer;  that  he  has  drawn  from  said 
business  the  sum  of  $35  per  week  for  the  support  of  his 
family  and  has  used  other  large  sums  of  money  in  his 
personal  affairs ;  and  that  none  of  said  children  has  any 
interest  in  said  business. 

That  the  increase  of  said  business  has  not  been  due 
to  the  efforts  of  said  David  T.  Clohesey,  but  said  busi- 
ness has  been  increased  and  prospered  solely  through 
the  careful  management  of  said  Catherine  Clohesey 
and  the  wise  supervision  of  Timothy  C.  Clohesey. 

That  the  printing  plant  as  covered  by  said  dhiattel 
mortgages  was  destroyed  by  fire  many  years  ago  and 
the  present  plant  is  an  entirely  new  plant  purchased 
with  moneys  exclusively  the  moneys  of  Tnnothy  C. 
Clohesey,  derived  by  him,  not  from  the  carrying  on  of 
said  printing  business,  but  from  moneys  earned  by  him 
in  real  estate  investments  and  as  foreman  in  the  sewer 
department  of  the  city  of  Chicago. 

Edwabd  S.  Cummings,  for  plaintiffs  in  error. 

Habby  A^  Biossat,  for  defendants  in  error;  Atwood, 
Peasb  &  LoucKS,  of  counsel. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Plaintiffs  in  error  contend  that  the  decree  is  contrary 
to  the  evidence  and  the  law;  and  that  the  bill  and 
intervening  petition  should  have  been  dismissed  for 
want  of  equity. 

The  record  shows  that  there  is  but  little  controversy* 
over  the  facts.    The  complainants  and  the  intervening- 
petitioner,  Joseph  Grove,  trustee  in  bankruptcy  of  the 
estate  of  David  T.  Clohesey,  called  as  their  witnesses 
the  plaintiffs  in  error,  defendants  below,  as  to  the  facts 
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out  of  which  the  equities  of  complainants'  case  are 
claimed  to  arise.  Aside  from  the' plaintiffs  in  error, 
complainants  and  intervening  petitioner  called  Sadler, 
a  mason,  .Bums,  an  architect,  Hoppe,  a  carpenter, 
as  to  the  real  estate  standing  in  the  name  of  Cather- 
ine Clohesey  and  Timothy  C.  Clohesey,  the  mother 
and  father  of  David  T.  Clohesey,  but  the  court  found 
in  its  decree  in  favor  of  plaintiffs  in  error  as  to  the 
real  estate  and  as  to  that  dismissed  the  bill  for  want 
of  equity.  No  cross-errors  are  assigned.  We  there- 
fore need  pay  no  attention  to  the  testimony  of  these 
witnesses. 

It  appears  from  the  evidence  that  in  1885  complain- 
ant Spencer,  George  H.  Wallace  and  David  T.  Clo- 
hesey were  co-partners  in  the  printing  business  and 
conducted  the  business  for  about  a  year.  Wallace 
and  Clohesey  then  purchased  the  interest  of  Spencer 
and  continued  to  run  the  business  for  another  year 
when  Wallace,  who  attended  the  finances  of  the  firm, 
became  insane  and  disappeared.  At  the  time  Spen- 
cer's interest  in  the  firm  was  purchased  there  were 
two  chattel  mortgages  upon  their  plant.  The  first 
mortgage  was  dated  September  15,  1885,  and  was 
given  to  W.  H.  Kretsinger  to  secure  the  notes  of 
Spencer,  Wallace  and  Clohesey,  aggregating  $1,500. 
The  other  mortgage  was  dated  December  17,  1885, 
and  was  given  ^o  0.  N.  Blomgren  to  secure  their  note 
for  $1,593.06.  After  the  purchase  of  Spencer's 
interest  and  the  disappearance. of  Wallace,  David  T. 
Clohesey  informed  his  father  Timothy  C.  Clohegey 
of  the  condition  of  the  business,  and  of  the  existence 
of  the  chattel  mortgages,  and  that  Wallace  had  taken 
what  money  they  had,  and  that  the  business  would 
have  to  be  closed  out. 

Without  the  knowledge  of  David  T.  Clohesey,  his 
father  purchased  the  chattel  mortgages  and  acting 
nnder  legal  advice  caused  the  mortgages  to  be  fore- 
closed, and  purchased  the  printing  plant  at  the  fore- 
closure sale.  The  business  was  closed  for  a  time, 
but  Clohesey,  Sr.,  put  his  daughter  Catlierine  in  the 
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office  as  cashier  and  bookkeeper  and  with  her  assistance 
and  the  assistance  of  his  sons,  David  T.  and  Timothy 
J.  Clohesey,  opened  up  the  business  and  conducted  it 
from  that  time  until  the  bill  in  this  case  was  filed, 
December  28,  1904.  When  Clohesey,  Sr.,  foreclosed 
the  mortgages  and  commenced  the  business,  he  opened 
a  bank  account  in  his  own  name  and  authorized  his 
daughter  to  sign  checks.  During  the  entire  period 
of  about  eighteen  years  that  Clohesey,  Sr.,  conducted 
the  business  in  this  manner,  there  was  no  formal  agree- 
ment between  him  and  his  sons  and  his  daughter  as 
to  their  wages,  but  each  drew  from  five  to  ten  dollars 
per  week  for  spending  money.  They  all  lived  at  homo 
with  their  parents  and  received  his  or  her  board  and 
clothing.  Thirty-five  dollars  were  drawn  each  week 
for  family  expenses. 

The  father  was  not  a  practical  printer  and  left  the 
details  of  the  business  largely  to  his  sons  and  his 
daughter.  The  daughter,  however,  was  mainly  relied 
upon  as  the  sons  were  more  or  less  dissipated  and  were 
in  a  habit  of  absenting  themselves  from  the  business 
many  times  a  year  for  three  weeks  or  longer  at  a  time, 
while  the  daughter  attended  to  the  business  all  the 
time. 

The  receipts  from  the  business  and  rents  derived 
from  his  real  estate  were  all  deposited  by  Clohesey, 
Sr.,  in  the  bank  account,  and  any  buildings  erected  or 
repairs  or  improvements  made  were  paid  for  out  of 
this  account  by  checks  drawn  upon  it.  The  evidence 
shows  that  this  was  a  general  bank  account  and  that 
Clohesey,  Sr.,  had  no  other. 

4J1  the  witnesses  testified  that  no  one  had  any  inter- 
est in  the  business  except  the  father,  Timothy  C.  Clo- 
hesey. The  evidence  tended  to  show  that  in  1886  tho 
plant  was  worth  about  $6,000  and  that  at  the  time  of 
the  hearing  of  the  case  it  was  worth  from  $10,000  to 
$15,000. 

The  complainant  obtained  judgment  against  Wallace 
and  David  Clohesey  in  December,  1896,  on  their  note 
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given  to  him.  This  judgment  was  revived  on  May  12, 
1904,  for  $1,226.25,  and  execution  was  duly  issued  and 
returned  no  part  satisfied. 

Defendants  in  error  urge  that  the  chancellor's  find- 
ings of  fact  will  not  be  lightly  disturbed,  and  will  only 
oe  disturbed  when  manifestly  against  the  weight  of 
the  evidence. 

It  is  true  that  where  there  is  a  sharp  conflict  in  the 
evidence  over  controverted  questions  qf  fact,  and  the 
trial  court  has  an  opportunity  of  seeing  the  witnesses 
^nd  hearing  their  testimony  as  it  is  delivered  orally, 
t^^  findings  of  the  court  upon  mere  questions  of  fact 
^^H  not  ordinarily  be  disturbed  on  appeal  unless  such 
"^dings  are  clearly  and  manifestly  against  the  pre- 
Pj^tiderance  of  the  evidence.  .  In  this  case,  however, 
P^intiffs  in  error  were  called  by  the  complainant  and 
^l^^^irvening  petitioner  and  their  testimony  constitutes* 
^  Only  evidence,  substantially,  upon  which  the  alleged 
.^^Hy  of  the  case  rests.    It  is  therefore  a  case  where 
^^^^e  is  no  conflict  in  the  evidence  and  there  was  no 
^^^sion  for  the  chancellor  to  judge  of  the  credibility 
^B^  weight  of  evidence  of  the  respective  witnesses. 
T?he  chancellor   was    required   to   draw   conclusions 
simply  from  the  testimony  of  the  witnesses.     This, 
we  think,  can  be  done  as  well  by  an  appellate  tribunal 
as  by  the  chancellor  in  this  case,  and  the  reason  of 
the  above  rule  does  not  exist  in  the  case  at  bar.    We 
consider  ourselves  free  theref orer  to  draw  our  own  con- 
clusions  from   the    evidence   without   attaching   any 
special  weight  to  the  findings  of  the. chancellor. 

It  is  contended  further  on  behalf  of  defendants  in 
error  that  in  considering  the  evidence  in  the  record  we 
cannot  consider  the  question  of  laches  on  the  part  of 
the  complainant,  because  it  is  not  pleaded  as  a  defense. 
If  that  defense  had  been  pleaded,  it  is  urged,  the 
complainant  could  have  amended  his  bill  so  as  to  show 
fraudulent  concealment. 

We  think,  however,  where  the  delay  of  eighteen 
years  in  asserting  the  alleged  equitcible  right  appears 
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on  the  face  of  the  bill  and  in  the  evidence  of  complain- 
ant oifered  in  support  thereof,  we  cannot  dismiss  that 
fact  from  our  consideration,  for  it  is  in  this  case 
something  more  than  a  technical  defense.  It  cannot 
be  ignored  in  considering  the  complainant's  case.  It 
is  a  distinctive  and  peculiar  feature  of  his  case 
which  is  wholly  unexplained  and  imaccoimted  for  in 
the  bill  or  in  the  evidence. 

In  Benson  v.  Dempster,  183  111.  297,  it  does  not  ap- 
pear that  the  defense  of  delay  was  set  up  by  answer 
or  otherwise  by  the  defendant.  It  does  appear  by 
the  bill,  as  in  the  case  at  bar,  that  the  father  of  the 
complainant  was  guilty  of  gross  laches,  and  the  court 
considers  the  inexcusable  delay  on  the  part  of 
complainant's  ancestor,  .and  his  heirs,  and  holds  that 
**a  court  of  equity  will  refuse  relief  on  the  ground 
"of  lapse  of  time  and  its  inability  to  do  complete 
justice." 

In  Brown  v.  Brown,  154  HI.  35,  the  laches  of  com- 
plainants appeared  from  the  bill  and  it  does  not  ap- 
pear that  it  was  set  up  and  relied  upon  in  any  pleading 
of  the  defendant.  There  it  was  sought  to  set  aside 
a  deed  made  in  August,  1865,  and  recorded  in  the  fol- 
lowing December.  It  appeared  that  for  a  period  of 
over  twenty-six  years  complainants  acquiesced  in  the 
conveyance,  and  it  was  held  that  where  a  party  had 
slept  upon  his  rights,  or  acquiesced  for  a  great  length 
of  time,  a  court  of  equity  should  refuse  relief.  And 
so  in  Walker  v.  Carrington  et  al.,  74  111.  446,  the  long 
delay  in  filing  the  bill,  showing  acquiescence  in  the  ad- 
verse rights  of  appellant,  barred  the  claim.  It  is  true 
that  in  the  Walker  case,  supra,  the  defense  was  claimed 
in  the  answer,  but  no  specific  facts  were  pleaded  con- 
stituting the  defense,  which  did  not  appear  in  the  bill. 

We  think,  therefore,  that  inasmuch  as  the  unex- 
plained delay  of  complainant  for  eighteen  years  in 
taking  the  necessary  steps  to  assert  his  claim  appears 
in  his  bill  and  the  evidence  oifered  to  sustain  it,  the 
court  in  considering  his  case  must  view  it  in  the  light 
of  all  the  circumstances,  and  particularly  in  the  light 
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of  his  action  or  acquiescence  in  the  long  continued, 
open  and  notorious  possession  by  plaintiff  in  error 
Clohesey,  Sr.,  of  the  plant  and  business  which  he  now 
seeks  to  subject  to  the  payment  of  his  judgment. 
Spencer  was  a  party  to  the  chattel  mortgages  which 
were  foreclosed.  He  made  no  effort  to  contest  the  title 
of  Clohesey,  Sr.,  under  the  foreclosure  for  more  than 
eighteen  years,  during  all  of  which  period  he  knew 
that  Clohesey,  Sr.,  was  claiming  title  to  the  property  in 
the  most  notorious  and  open  manner.  Spencer's  claim 
and  the  claims  of  the  other  creditors  represented  by 
the  trustee  in  bankruptcy  must  be  regarded,  in  our 
opinion,  as  tainted  with  staleness,  and  a  court  of  equity 
should  refuse  relief  on  the  ground  of  lapse  of  time 
and  its  inability  to  do  complete  justice. 

Independently,  however,  of  the  question  of  laches, 
we  do  not  think  the  complainant  is  entitled  to  relief  on 
the  evidence.  No  fraud  on  the  part  of  Clohesey,  Sr., 
is  shown.  There  is  nothing  of  a  suspicious  nature  in 
his  conduct  in  connection  with  the  printing  plant  and 
business.  What  was  done  by  him  can  as  well  be  at- 
tributed to  honest  motives  and  fair  dealings  as  the 
reverse,  and  when  that  can  be  done,  it  will  be  so  con- 
sidered. 

When  the  affairs  of  the  firm  of  Wallace  and  Clohe- 
sey came  to  the  point  that  their  business  could  not  be 
continued  it  was  natural  that  Clohesey,  Sr.,  should 
endeavor  to  save  something  from  the  wreck,  and  per- 
haps the  business"  itself.  He  had  loaned  to  his  son 
$1,000  to  start  him  in  the  business,  and  this  was  to- 
tally lost  unless  he  could  save  the  business  and  con- 
tinue it  successfully.  While  it  is  insinuated  that  he 
purchased  the  plant  at  his  own  sale  and  that  the  sale 
was  therefore  void,  no  definite  evidence  was  offered 
to  show  any  fraud  in  that  regard.  The  exact  method 
and  steps  taken  to  foreclose  the  mortgage  do  not  ap- 
pear in  the  record.  In  the  nature  of  things  it  was 
impossible  to  show  the  details  of  the  foreclosure  pro- 
ceedings, owing  to  the  great  lapse  of  time.  The  mort- 
gages were  not  assigned  to  Clohesey,  Sr.,  and  the 
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mortgagees  therefore  became  trustees  for  the  holder 
of  the  notes.  It  was  for  them  to  sell  the  property 
described  in  the  mortgages  under  the  powers  contained 
in  the  mortgages  for  the  payment  of  the  indebtedness 
represented  by  the  notes.  This  was  done  under  the 
advice  and  direction  of  able  and  experienced  counsel. 
Blomgren,  one  of  the  mortgagees,  was  called  as  a  wit- 
ness, but  he  could  remember  nothing  about  the  trans- 
action except  that  he  had  a  mortgage  and  that  **we 
got  the  money  in  tru3t  and  paid  it  out  to  the  different 
concerns — other  concerns."  He  did  not  remember 
any  transaction  with  the  elder  Clohesey  or  what  was 
done  with  the  mortgage.  He  parted  with  the  paper, 
but  did  not  remember  to  whom  he  transferred  it.  The 
inference  from  the  testimony  in  the  record  is  that  at 
the  time  the  notes  were  purchased  by  Clohesey,  Sr., 
'some  arrangement  was  made  with  the  mortgagees  for 
the  foreclosure  of  the  mortgages  and  that  a  sale  of 
the  property  was  had  under  the  mortgages.  In  our 
opinion  that  sale  should  not  be  set  aside  for  mere 
irregularities,  if  any,  and  held  for  naught  at  this  late 
day  on  the  evidence  in  the  record. 

It  is  urged  on  behalf  of  defendants  in  error  that 
David  T.  Clohesey  had  no  right  to  make  a  gift  of  his 
labor,  skill  and  intelligence  to  his  father  in  fraud  of 
his  creditors,  and  inasmuch  as  his  father  has  received 
the  benefit  of  his  services,  and  the  greater  part  of  his 
earnings  remained  in  the  business,  the  printing  plant 
should  be  sold  as  the  decree  provides.  We  cannot 
yield  assent  to  this  proposition  from  a  legal  point  of 
view;  nor  do  we  think  the  evidence  shows  that  David 
T.  Clohesey 's  services,  considering  his  habits  and  the 
uncertain  and  intermittent  character  of  his  services, 
were  reasonably  worth  more  than  the  evidence  shows 
he  received. 

For  the  reasons  given,  the  decree  of  the  Superior 
Court  is  reversed  and  the  cause  is  remanded  with  di- 
rections to  dismiss  the  bill  and  intervening  petition  for 
want  of  equity. 

Reversed  and  remanded  ivith  directions. 
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Chicago  City  Railway  Company  v.  Stanislous  Soszynski^ 
Admiuistrator, 

Gen.  No.  18,187. 

1.  Street  cab  tbacks — inttruction  as  to  duty  of  person  under- 
taking to  drive  across,  approved.  An  instruction  upon  this  subject 
as  follows,  is  approved : 

"You  are  further  Instructed  as  a  matter  of  law  that  if  you  be- 
lieve from  the  evidence  that  when  the  plaintiff  started  to  drive 
acroBs  the  tracks  of  the  defendant  on  the  occasion  in  question  he 
saw  the  south-bound  train  in  question  approaching  from  the  north 
and  knew  that  said  train  was  coming  at  such  a  rate  of  speed  that 
he  could  not  cross  said  tracks  without  being  struck  by  said  train 
unless  said  train  should  be  stopped  or  slackened  in  speed  and  that 
80  knowing  he  deliberately  took  the  chances  of  crossing  said  track 
in  safety,  then  he  cannot  recover  in  this  case  and  you  should  find 
the  defendant  not  guilty." 

2.  Negligence — instruction  as  to  extent  of  obligation  of  gripman 
to  anticipate  danger,  approved.  An  instruction  upon  this  subject 
as  follows,  is  approved: 

'The  court  instructs  you  that  with  reference  to  the  gripman  on 
the  occasion  in  question,  the  law  did  not  require  him  to  anticipate 
or  to  guard  against  anything  which  was  not  reasonably  to  be  ex- 
pected, and  the  law  did  not  require  him  to  regulate  his  conduct 
with  reference  to  any  conduct  of  others  not  reasonably  to  be  ex- 
pected by  him  under  the  circumstances  in  evidence." 

3.  Negligence — instruction  as  to  extent  of  obligation  of  servants 
of  traction  company  to  anticipate  danger,  approved.  An  instruction 
upon  this  subject  as  follows,  is  approved: 

"The  law  does  not  require  or  exact  of  a  street  car  company  that 
its  servants  should  be  all  the  while  upon  their  guard  against  dan- 
gers not  reasonably  to  be  expected,  or  against  unusual  or  extraordi- 
nary occurrences  or  conduct  on  the  part  of  others,  nor  does  it  re- 
quire them  to  conduct  their  cars  with  a  degree  of  caution  that 
would  prevent  the  practical  operation  of  its  road." 

4.  Medical  expebt — what  evidence  of,  competent;  wfiat  not.  A 
medical  expert  is  competent  to  state  what  effects  might  have  re- 
sulted from  a  fall;  but  whether  the  effects  described  did  result 
from  that  fall  or  w^ere  produced  by  some  other  cause  or  causes, 
is  a  question  for  the  Jury. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Thomas  Q.  Windes,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1906.    Reversed  and  remanded.    Opinion  filed  May  28,  1907. 

Statement  by  the  Court.  This  appeal  is  prosecuted 
from  a  judgment  of  the  Circuit  Court  against  appel- 
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lant  and  in  favor  of  Frank  Soszynski  for  $5,000.  On 
February  13,  1902,  Soszynski  was  driving  three 
horses  attached  to  a  coal  wagon  across  State  street  be- 
tween 13th  and  14th  streets  in  the  city  of  Chicago,  and 
the  wagon  was  struck  by  a  State  street  cable  train. 
The  wagon  and  its  contents  weighed  ten  tons,  and  it 
was  struck  with  sufficient  force  to  tip  it  over  and  Sos- 
zynski was  thrown  to  the  ground  and  injured. 

The  declaration  contains  two  counts.  The  specific 
charge  of  negligence  against  defendant  in  the  first 
count  is  that  while  the  plaintiff,  who  was.  then  and 
there  driving  his  horses  attached  to  the  wagon  in  ques- 
tion across  said  car  tracks,  to  wit,  at  the  point  half 
way  between  13th  and  14th  streets  on  State  street,  us- 
ing due  care  and  diligence  on  his  part  for  his  own 
safety,  the  defendant  by  its  servants  carelessly  and 
negligently  drove  and  managed  one  of  its  street  cars 
so  that  it  struck  with  great  force  and  violence  against 
the  wagon  in  which  the  plaintiff  was  riding,  and  by 
reason  of  the  premises  the  wagon  of  plaintiff  was  over- 
thrown, etc. 

The  second  count  avers  that  while  plaintiff  was  driv- 
ing said  horses  attached  to  said  coal  wagon  across  de- 
fendant's tracks,  and  while  said  street  car  of  defend- 
ant was,  to  wit :  500  feet  north  of  the  point  where  said 
plaintiff  was  driving,  the  defendant  by  its  servants 
carelessly  and  negligently  drove  one  of  its  said  street 
cars  at  a  dangerous  and  high  rate  of  speed,  to  wit,  at  a 
rate  of  fifteen  miles  per  hour,  and  so  carelessly  man- 
aged the  street  car  that  said  street  car  suddenly  and 
without  giving  the  plaintiff  sufficient  time  in  which  to 
cross  from  the  east  to  the  west  side  of  State  street, 
and  while  plaintiff  was  rightfully  driving  the  horses 
and  wagon  aforesaid  in  a  westerly  direction  across  the 
tracks  of  the  said  defendant,  the  said  car  struck  with 
great  force  and  violence  against  the  wagon,  by  reason 
of  which  the  wagon  was  overthrown,  etc. 

The  evidence  on  behalf  of  plaintiff  tended  to  show 
that  when  he  started  to  cross  the  tracks  of  the  defend- 
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ant  he  saw  the  south-bound  train  approaching  from  the 
north,  but  it  was  so  far  away  from  him  that  he  believed 
he  had  time  enough  to  cross;  that  nothing  obstructed 
the  view  which  he  had  of  the  approaching  train  or  the 
view  of  the  gripman,  and  that  the  latter  so  negligentlv 
ran  and  managed  the  train  that  he  collided  with  plaint-*" 
iflf's  wagon. 

The  evidence  on  behalf  of  the  defendant  tended  to 
show  that  as  the  south-bound  train  approached  the 
scales  where  plaintiff  was  standing,  a  north-bound 
train  was  passing  and  obscured  the  view  which  the 
gripman  otherwise  would  have  had,  and  that  plaintiff 
drove  west  behind  the  north-bound  train  across  the 
south-bound  track  when  the  south-bound  train  was  so 
near  that  the  gripman  could  not,  in  the  exercise  of 
ordinary  care,  stop  his  train  in  time  to  avoid  the  col- 
lision. 

William  J.  Hynes  and  George  W.  Milleb,  for  ap- 
pellant i  Mason  B,  Stabbing,  of  counsel. 

Jamis  J.  Kelly  and  John  C.  Eling,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court.  ' 

Defendant  (appellant)  re'quested  the  court  to  give 
the  following  instruction : 

**You  are  further  instructed  as  a  matter  of  law  that 
if  you  believe  from  the  evidence  that  when  the  plaint- 
iff started  to  drive  across  the  tracks  of  the  defendant 
on  the  occasion  in  question  he  saw  the  south-bound  train 
in  question  approaching  from  the  north  and  knew  that 
said  train  was  coming  at  such  a  rate  of  speed'  that  he 
could  not  cross  said  tracks  without  being  struck  by 
said  train  unless  said  train  should  be  stopped  or  slack- 
ened in  speed  and  that  so  knowing  he  deliberately  took 
the  chances  of  crossing  said  track  in  safety,  then  he 
cannot  recover'  in  this  case  and  you  should  fbd  the  de- 
fendant not  guilty." 

The  court  refused  to  give  the  instruction.  Appel- 
lant assigns  error  upon  this  action  of  the  court. 
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In  our  opinion  there  was  abundance  of  evidence  in 
the  case  to  require  the  giving  of  this  instruction.  Ap- 
pellee's  intestate  testified  that  he  was  seated  on  his 
wagon  facing  north  while  it  was  standing  on  the  scales 
on  the  east  side  of  State  street,  and  that  he  saw  this 
train  about  13th  street.  The  testimony  of  Egenthaler, 
Bums,  Cahill  and  Miller  as  to  the  clear  view  of  the 
street  from  the  scales,  and  the  speed  of  the  train,  and 
the  testimony  of  Gajmor,  Bums,  Maguire,  Butler, 
Braun,  Stratton  and  Soszynski,  as  to  the  distance  of 
the  train  from  the  wagon  at  the  time  appellee's  intes- 
tate started  to  cross  the  tracks  of  appellant,  afiforded 
a  substantial  basis  for  the  theory  of  appellant  which 
is  embodied  in  the  instruction.  The  tendered  instruc- 
tion correctly  announced  the  law  applicable  to  the  facts 
which  the  evidence  tended  to  prove,  we  think,  and 
should  have  been  given.  Hot  Sj^rings  Ry.  Co.  v.  John- 
son, 64  Ark.  420;  Helber  v.  Spokane  St.  Ry.  Co.,  22 
Wash.  319;  O'Neil  v.  Dry  Dock  E.  B.  &  B.  R.  Co.,  129 
N.  Y.  125;  Ehrisman  v.  East  Harrisburg  City  P.  Ry. 
Co.,  150  Pa.  St.  180;  Chicago  W.  Div.  Ry.  Co.  v.  Bert, 
69  111.  388;  North  Chicago  Electric  Ry.  Co.  v.  Peuser, 
190  id.  67.  The  doctrine  of  the  instruction  was  ap- 
proved in  Chicago  Union  Traction  Co.  v.  Jacobson, 
217  111.  404.  The  testimony  would  warrant  the  conclu- 
sion tha^t  Soszynski  knew  when  he  drove  his  heavily 
loaded  wagon  upon  appellant's  track  that  a  collision 
would  be  inevitable  in  the  ordinary  operation  of  the 
train,  unless  the  gripman  of  appellant  could  prevent 
the  collision  by  his  care  and  diligence.  The  instruction 
was  based  on  the  rights  and  duties  of  the  respective 
parties  at  the  place  where  the  accident  occurred.  The 
hypothesis  of  fact  stated  in  the  instruction  was  such 
as  would  make  the  act  of  driving  upon  the  track  negli- 
gent as  a  matter  of  law. 

The  court  should  have  given  the  following  instruc- 
tions requested  by  appellant : 

**The  court  instructs  you  that  with  reference  to  the 
gripman  on  the  occasion  in  question,  the  law  did  not  re- 
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quire  him  to  aniicipate  or  to  guard  against  anything 
which  was  not  reasonably  to  be  expected,  and  the  law 
did  not  require  him  to  regulate  his  conduct  with  refer- 
ence to  any  conduct  of  others  not  reasonably  to  be 
expected  by  him  under  the  circumstances  in  evidence." 
'*The  law  does  not  require  or  exact  of  a  street  car 
company  that  its  servants  should  be  all  the  while 
upon  their  guard  against  dangers  not  reasonably  to  be 
expected,  or  against  unusual  or  extraordinary  occur- 
rences or  conduct  on  the  part  of  others,  nor  does  it  re- 
quire them  to  conduct  their  cars  with  a  degree  of  cau- 
tion that  would  prevent  the  practical  operation  of  its 
road." 

These  instructions  were  applicable  to  the  evidence 
in  the  case.  They  state  the  law  with  suflScient  accuracy. 
It  was  error  to  refuse  them. 

The  accident  happened  on  February  13,  1902.  The 
contention  for  the  plaintiff  is  that  Soszynski  was 
thrown  by  the  'collision  from  the  wagon  seat  and  that 
he  fell  head  foremost  upon  the  pavement.  According 
to  the  testimony  of  Dr.  Szwajkart  he  treated  the  appel- 
lee's intestate  for  the  injuries  received  at  the  collision ; 
that  he  again  saw  him  in  November,  1903,  and  that 
appellee's  intestate  then  had  an  enormous  swelling  un- 
der the  left  maxillary  bone ;  that  the  left  jaw  was  much 
larger  than  its  natural  size;  that  the  swelling  involved 
parts  from  the  temple  to  the  clavicle ;  that  he  ordered 
hot  applications  for  that  part  of  the  face,  and  sug- 
gested that  he  go  to  the  hospital. 

Dr.  Laibe  testified  that  he  first  knew  appellee's  intes- 
tate in  November  1903,  at  St.  Mary's  Hospital,  and 
describes  the  conditions  which  he  found ;  that  he  opened 
the  abcess  which  he  found  and  took  out  several  ounces 
of  pus,  and  removed  a  small  spiricula  of  bone.  Appel- 
lee's intestate  testified  that  the  third  day  after  this  the 
doctor  took  out  a  piece  of  dead  bone  from  his  jaw ;  that 
he  was  operated  upon  twice ;  that  the  "left  side  of  his 
neck  was  stiff  where  it  was  cut  and  that  he  could  not 
wear  a  collar.  Upon  these  facts  it  was  contended  that 
by  the  fall  a  splinter  of  bone  was  broken  off  the  angle 
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of  his  jaw  in-  February  1902,  and  that  this  caused  the 
abcess  in  November,  1903. 

Appellant  contended  on  the  other  hand  that  if  the 
fall  received  in  February,  1902,  had  splintered  a  piece 
of  bone  from  the  jaw,  an  abcess  would  have  developed, 
if  at  all,  within  a  few  weeks  after  the  accident,  and 
that  the  long  time  which  intervened  between  the  acci- 
dent and  the  development  of  the  abcess  precluded  the 
possibility  of  the  injury  received  in  the  accident  being 
the  cause  of  the  abcess.  This  contention  is  based  in 
part  upon  the  testimony  of  the  above  named  doctors  in 
their  cross-examinations,  and  the  testimony  of  Dr. 
Hall,  called  by  appellant.  Thus,  the  record  shows,  it 
was  a  sharply  contested  question  in  the  case  whether 
the  accident,  which  happened  in  February,  1902,  was 
the  cause  of  the  abcess  which  developed  in  November, 
1903. 

During  the  examination  of  Dr.  Laibe  by  counsel  for 
plaintiff  the  following  occurred : 

**Q.  Doctor,  suppose  that  the  patient  upon  whom 
you  then  performed  the  operation  had,  on  the  13th 
day  of  February,  1902,  been  thrown  from  a  wagon,  an 
ordinary  coal  wagon,  head  foremost,  on  the  left  side 
on  to  a  street  paved  with  granite,  would  that  fall,  in 
your  opinion,  at  that  date,  create  the  condition  which 
you  found  in  November,  1903  f 

Mr.  Miller:  That  I  object  to,  as  being  incompetent 
for  the  doctor  to  state.  It  is  a  question  for  the  jury 
to  decide. 

Mr.  King:  No,  the  doctor  depends  on  his  knowl- 
edge. 

The  Court:    The  objection  is  overruled.'* 

To  which  ruling  of  the  court,  the  defendant  by  its 
counsel,  then  and  there  duly  excepted. 

**A.  A  traumatism  at  that  time  would,  in  all  proba- 
bility, produce  the  conditions  as  found  at  that  late 
date. 

Mr.  Miller :  I  move  to  strike  out  the  answer,  on  the 
ground  that  it  is  incompetent  for  the  doctor  to  state. 
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The  statement  that  it  would  produce  this  condition  is 
for  the  jury  to  decide.  The  doctor  ^s  answer  usurps 
the  functions  of  the  jury. 

The  Court:    The  motion  is  overruled.*' 

To  this  ruling  of  the  court  the  defendant  duly  ex- 
cepted. 

In  our  opinion  the  objection  to  the  testimony  should 
have  been  sustained.  The  court  permitted  the  witness 
to  swear  to  cause  and  eifect.  The  witness  was  per- 
mitted to  give  his  opinion  upon  a  vital  fact  in  the  case 
which  it  was  the  province  of  the  jury  to  determine  from 
the  evidence.  He  was  competent  to  state  what  effects 
might  result  from  the  fall,  but  whether  the  effects  de- 
scribed did  result  from  the  fall  or  were  produced  by 
some  other  cause  or  causes  was  a  question  for  the  jury. 
The  question  here  presented  has  been  so  fully  dis- 
cussed in  I.  C.  R.  E.  Co.  v.  Smith,  208  111.  608;  City 
of  Chicago  v.  Powers,  117  111.  App.  453 ;  Chicago  City 
By.  Co.  V.  Sugar,  117  111.  App.  578 ;  Muldowney  v.  I. 
C.  By.  Co.,  36' la.  462;  City  of  Chicago  v.  McGiven, 
78  111.  347;  Ferguson  v.  Hubbell,  97  N.  Y.  507;  C.  & 
A.  E.  B.  Co.  V.  S.  &  N.  W.  E.  E.  Co.,  67  111.  142;  Nat. 
Gas  L.  &  F.  Co.  v.  Miethke,  S5  111.  App.  629;  Noonan 
V.  The  State,  55  Wis.  258;  and  Knoll  v.  The  State,  55 
Wis.  249,  that  we  can  add  nothing  by  way  of  elucida- 
tion. 

For  the  errors  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


John  Ptacek  et  aK  r,  Joseflna  Pisa  et  aL 
Oeu.  No.  13,148. 

1.  Fratebnai.  benefit  bociett — chamcter  of  interest  of  heneftci- 
ary  in  certificate  of.  A  beneficiary  named  in  a  fraternal  benefit 
certificate  acquires  no  Tested  interest 

2.  Fbatebnal  benefit  societt — power  of  merriber  to  change  "bene- 
fi^ciary.    A  member  has  a  right  to  change  a  beneficiary  named  In 


Digitized  by 


Google 


156  AprELLATE  Courts  of  Illinois, 

Vol.  134.]  Ptacek  t.  Pisa. 

a  certificate  without  the  surrender  of  the  old  certifLcate,  and  this 
without  regard  to  the  fact  that  the  old  beneficiary  was  a  creditor. 

Bill  of  Interpleader.  Appeal  from  the  Superior  CJourt  of  Cook 
county;  the  Hon.  Joseph  B.  GabTp  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1906.  Affirmed.  Opin- 
ion filed  May  28,  1907. 

Statement  by  the  Court,  Josef  Pisa  became  a  mem- 
ber of  the  appellee,  Supreme  Lodge  Bohemian-Slavon- 
ian Knights  and  Ladies,  a  fraternal  benefit  society 
organized  under  the  laws  of  Illinois,  and  took  out  a 
benefit  certificate  payable  at  his  death  to  his  wife,  ap- 
pellee, Josefina  Pisa.  Li  May,  1900,  in  consideration 
of  the  promise  of  appellants  that  he  and  his  wife  would 
be  taken  to  the  home  of  appellants  and  furnished  board 
and  lodging  for  the  remainder  of  their  lives,  Josef  Pisa 
surrendered  his  benefit  certificate  and  took  out  a  new 
one  payable  to  appellants,  John  Ptacek  and  Marie 
Ptacek,  the  stepson  and  his  wife  of  said  Josef  Pisa. 
Josef  Pisa  was  in  arrears  with  his  dues  and  assess- 
ments, and  appellants  were  to  pay  all  dues  and  assess- 
ments, including  those  in  arrears  on  the  certificate 
payable  to  Josefina. 

Appellants  took  Josef  and  Josefina  Pisa  into  their 
home  and  furnished  them  with  board  and  lodging  until 
March  16,  1905.  At  that  time  it  is  claimed  by  appel- 
lants that  the  physical  condition  of  said  Josef  became 
such  that  it  was  impossible  without  menacing  the  health 
of  the  family  to  keep  him  in  their  house,  and  they 
placed  him  in  the  Cook  County  asylum  at  Dunning, 
where  he  died,  September  19,4905.  There  is  a  contro- 
versy in  the  evidence  upon  the  question  of  the  assent 
of  Josef  Pisa  to  being  placed  in  the  asylum.  Josefina 
Pisa  was  displeased  with  this  action  of  appellants. 
She  remained  at  the  home  of  appellants  about  a  month 
after  the  transfer  of  her  husband  to  the  asylum,  and 
then  left  appellants^  home. 

In  June  1905,  Josef  Pisa,  after  demand  made  upon 
appellants  for  the  old  certificate,  took  out  a  new  certifi- 
cate making  his  wife  Josefina  the  beneficiary.    Appel- 


Digitized  by 


Google 


Chicago — First  District — A.  D,  1907.     157 

Ptacek  V.  Pisa. 

lants  had  no  knowledge  of  this  and  contmued  to  pay 
the  dues  and  assessments  up  to  the  time  of  Josef  Pisa's 
death. 

Appellants  and  appellee  Josefina  Pisa  each  claimed 
the  amount  due  on  the  certificate.  The  appellee  Lodge 
filed  this  bill  of  interpleader  and  offered  to  and  did 
bring  the  money  into  court,  and  the  claimants  an- 
swered, setting  up  their  respective  claims  to  the  fund. 

The  Superior  Court  in  its  decree  found  that  appel- 
lants were  not  members  of  the  family  of  Pisa  at  his 
death,  nor  were  they  heirs,  blood  relations,  affianced 
iusband  or  aflSanced  wife  of,  or  persons  dependent 
upon  Pisa ;  that  on  June  15, 1905,  a  new  certificate  was 
issued  to  Pisa  by  complainant  according  to  the  laws  of 
the  order  for  $1,000,  payable  on  death  of  Pisa  to  Jose- 
fina Pisa,  his  wife ;  that  appellants  from  May  15,  1900, 
up  to  one  month  before  the  death  of  Pisa,  regularly 
paid  the  assessments  and  dues  for  Pisa;  that  the  cer- 
tificate issued  to  appellants  was  void  because  made  to 
beneficiaries  outside  of  any  of  the  classes  provided  by 
statute;  that  the  consideration  alleged  by  appellants 
for  being  designated  by  Pisa  as  beneficiaries  was  too 
vague,  indefinite  and  uncertain  and  that  the  last  cer- 
tificate issued  June  15, 1905,  was  properly  issued ;  that 
appellants  have  an  equitable  lien  upon  the  fund  to  the 
extent  of  the  dues  and  assessments  paid  by  them,  with 
interest  thereon  amounting  to  $130;  that  the  funeral 
expenses,  $112.50,  and  $50  solicitors'  fees  should  be 
deducted  from  the  fund.  It  decrees  therefore  that  6ut 
of  the  $1,000  complainant  retain  the  funeral  expenses, 
solicitors'  fees  and  court  costs,  and  pay  the  balance 
$825.25  into  court,  out  of  which  the  clerk  shall  pay  to 
appellants  $130  and  the  remainder  $695.25  to  Josefiina 
Pisa. 

The  decree  is  brought  here  for  review  by  this  ap- 
peal. 

Chables  D.  Lusk,  for  appellants. 

Charles  A.  Churan,  for  appellees. 
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Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Many  questions  are  discussed  in  appellants'  brief 
and  argument  which,  in  the  view  we  take  of  the  case, 
it  is  unnecessary  for  us  to  consider  or  determine.  The 
main  position  of  appellants  is  that  the  contract  made 
by  them  with  Pisa  was  a  valid  contract  and  that  it. 
was  substantially  performed  by  them;  that  the  con- 
sideration paid  by  them  was  of  such  a  character  that 
it  was  necessarily  paid  and  accepted  as  time  elapsed. 
It  could  not  be  tendered  back,  and  in  such  case  equity 
will  not  forfeit  the  amount  of  the  consideration  paid, 
when  inevitable  necessity  caused  a  temporary  suspen- 
sion of  the  services  being  rendered. 

This  contention,  however,  as  to  the  validity  of  the 
contract  for  board  and  lodging,  and  the  consideration 
which  the  performance  of  it  affords,  does  not  appear 
to  us  to  be  material  for  the  reason  that  all  that  appel- 
lants claim  in  that  regard  may  be  conceded,  and  still 
it  would  not  follow  that  appellants  acquired  any  right 
to  have  the  certificate  designating  them  as  beneficia- 
ries maintained,  or  that  Pisa  could  not  at  any  time 
thereafter  make  a  new  designation  of  another  proper 
beneficiary  under  the  laws  of  the  order  and  the  stat- 
ute. Nor  would  it  follow  that  appellants  at  any  time 
acquired  a  lien  upon  the  certificate  or  the  fund  payable 
under  it  on  the  death  of  Pisa. 

As  said  in  Kirkpatrick  v.  Modem  Woodmen  of 
America,  103  111.  App.  468-473:  ''A  benefit  certificate 
in  a  society  of  this  character  differs  from  an  ordinary 
policy  of  life  insurance  in  that  it  speaks  with  refer- 
ence to  the  conditions  existing  at  the  time  of  the  death 
of  the  member  whose  life  has  been  insured  by  it.  A 
beneficiary  named  in  a  certificate  of  a  fraternal  bene- 
fit society,  organized  under  the  statutes  of  the  State 
of  Illinois  or  like  statutes  of  other  states,  has  no 
vested  interest  in  such  certificate  or  ill  the  fund  pro- 
vided for  its  payment,  until  the  decease  of  the  member 
whose  death  matures  the  certificate.    The  constitution 
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and  by-laws  of  the  society  and  the  Btatntes  of  the  state 
must  be  construed  with  reference  not  only  to  the  terms 
of  the  certificate,  but  the  status  of  the  parties  exist- 
ing at  the  date  of  the  death.  Delaney  v.  Delaiiey,  175 
HI.  187;  Voigt  V.  Kersten,  164  HI.  314;  Baldwin  v. 
Begley,  185  111.  180;  Order  of  Railway  Conductors  v. 
Koster,  55  Mo.  App.  186;  Union  Mutual  Ass'n  v. 
Montgomery,  70  Mich.,  587;  Tyler  v.  Odd  Fellows  Mu- 
tnal  ReUef  Ass'n,  145  Mass.  134." 

Josef  Pisa  became  a  member  of  the  appellee  society 
on  February  9,  1895.  In  November,  1900,  the  certifi- 
cate was  revoked  and  a  new  certificate  was  issued, 
designating  appellants  as  beneficiaries.  June  15, 1905, 
Josef  Pisa  caused  a  third  certificate  to  be  issued,  des- 
ignating appellee  Josefina  Pisa  as  beneficiary. 

On  June  22,  1893,  a  statute  relating  to  and  govern- 
ing the  class  of  societies  to  which  complainant  belongs 
went  into  force  in  this  state,  whereby  it  was  pro- 
vided that  **  payment  of  death  benefits  shall  only  be 
made  to  the  families,  heirs,  blood  relations,  affianced 
husband  or  affianced  wife,  of  or  to  persons  dependent 
upon  the  member,  and  such  benefits  shall  not  be 
willed,  assigned  or  otherwise  transferred  to  any  other 
person.''  Kurd's  Bevised  Statutes  of  1893,  chap.  73, 
sec.  258.  But  it  cannot  be  claimed  with  reason  that 
there  is  anything  in  the  above  statute  that  prevented 
Pisa  from  appointing  another  beneficiary  in  the  place 
of  appellants.  Our  attention  has  been  called  to  no  by- 
law of  the  society  or  provision  of  the  contract  with  the 
society  which  prohibited  a  change  of  beneficiary  at  any 
time.  The  restrictions  in  the  above  cited  statute  are 
that  benefits  shall  not  be  willed  or  transferred  and  that 
when  a  beneficiary  is  designated  it  must  be  one  who  is 
indnded  within  the  terms  of  the  statute.  It  is  not 
claimed  that  appellee  Josefina  Pisa  is  not  a  person 
within  its  terms.  She  was  the  beneficiary  at  the  date 
of  death  of  Josef  Pisa,  and  therefore  must  be  consid- 
ered as  entitled  to  the  fund  in  question  by  the  terms  of 
the  certificate. 
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But  it  is  urged  that  the  new  certificate  was  procured 
without  the  consent  of  appellants,  and  without  a  sur- 
render of  the  old  certificate.  This,  we  think,  is  like- 
wise immaterial.  It  is  said  in  Niblack  on  Benefit  So- 
cieties &  Accident  Ins.  (2nd  ed.),  sec.  222:  **A  mem- 
ber and  the  society  may  during  the  life  of  the  member, 
waive  these  requirements,  and  may  agree  upon  a  new 
beneficiary  of  the  contract  in  any  manner  satisfactory 
to  both  parties.'*  To  the  same  effect  is  1  Bacon  on 
Benefit  Societies  &  Life  Ins.,  sec.  308 ;  Splawn  v.  Chew, 
60  Texas,  532;  Martin  v.  Stubbins,  126  111.  387;  De- 
laney  v.  Delaney,  supra;  Nat'l  Aid  Society  v.  Lupoid, 
101  Pa.  St.  111. 

In  Delaney  v.  Delaney,  supra,  it  is  said:  ^'It  would 
seem  to  follow,  as  a  necessary  corollary  from  the  doc- 
trine that  the  certificate  is  a  contract  between  the  so- 
ciety and  the  member,  and  not  between  the  member 
and  the  beneficiary,  that  the  society  and  the  member 
can  modify  or  change  their  contract  in  any  way  satis- 
factory to  themselves.  An  expectancy,  which  is  the 
only  interest  held  by  the  beneficiary  prior  to  the  death 
of  the  member,  is  not  property,  and  therefore  a  change 
of  the  contract  made  by  the  society  and  the  member 
together  could  not  injure  or  affect  in  any  way  a  prop- 
erty interest  of  the  beneficiary.'' 

We  hold,  therefore,  that  if  the  contract  set  up  by  ap- 
pellants be  admitted,  and  if  its  substantial  perform- 
ance by  appellants  be  conceded,  appellants  thereby  ac- 
quired no  equitable  or  legal  right  to  the  certificate 
designating  them  as  beneficiaries,  or  the  fund  from 
which  it  would  be  paid  upon  the  death  of  Pisa.  Appel- 
lants were  not  parties  to  any  contract  with  the  society. 
During  the  life  of  the  certificate  for  their  benefit  they 
had  only  an  expectancy,  which  is  not  property.  Upon 
the  change  of  the  certificate  made  on  June  15,  1905, 
and  from  that  date  to  the  death  of  Pisa,  appellants  did 
not  even  have  an  expectancy  in  the  fund  in  question. 
Creditors  of  Pisa  they  may  have  been,  but  that  ques- 
tion is  foreign  to  the  issue  here,  and  we  do  not  pass 
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upon  it,  but  they  show  no  equitable  or  legal  right  to 
the  fund  in  court,  and  have  no  just  complaint  against 
the  decree. 
The  decree  of  the  Superior  Court  is  affirmed. 

Affirmed. 


The  Chicago^  Rock  Island  &  Pacific  Railway  Company  y. 
Arthur  Clarlc. 

Gen.  No.  18.158. 

1.  Assumed  bisk — "how  question  o/,  to  he  determined.  Whether 
an  Injured  servant  assumed  the  risk  of  the  danger  from  which 
his  injury  resulted,  is,  ordinarily,  a  question  of  fact  for  the  jury. 
Such  question,  however,  under  certain  conditions  named  in  this 
opinion,  becomes  one  of  law  to  be  determined  by  the  court. 

2.  Assumed  bisk — hov)  long  servant  may  rely  upon  promise  to 
repair.  A  promise  to  repair  by  a  specific  date  may  justify  the  serv- 
ant in  continuing  at  his  employment  beyond  such  date. 

3.  Instruction — propriety  of  refusing,  telling  jury  to  regard 
the  law  and  the  evidence.  It  is  not  error  to  refuse  to  instruct  the 
jury  that  it  is  their  duty  to  regard  the  law  and  the  evidence.  Such 
an  instruction  is  unnecessary  and  superfluous. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Mabcus  Kavanagh,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1906.  Affirmed. 
Opinion  filed  May  31,  1907. 

Statement  by  tlie  Court.  This  is  an  appeal  from  a 
judgment  for  $10,000  against  the  appellant  in  favor  of 
the  appellee  in  the  Superior  Court  of  Cook  county. 
There  have  been  two  trials  of  the  cause  below,  the  first 
resulting  in  a  verdict  for  $12,500.  A  new  trial  was 
granted  and  the  verdict  on  the  second  trial  was  $10,000. 
After  a  motion  for  a  new  trial  and  a  motion  in  arrest  of 
judgment  had  been  overruled,  judgment  was  rendered 
on  the  verdict. 

The  plaintiff  below,  the  appellee  here,  was  injured  in 
the  shops  of  the  appellant  company  in  Chicago,  De- 
cember 24, 1901.    He  lost  his  left  arm  just  below  the  el- 
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bow.  He  was  eighteen  years  old  on  December  3rd  of 
the  same  year. 

The  declaration  on  which  the  cause  was  tried  charges 
the  defendant  with  assigning  the  plaintiff  while  in  its 
employ  to  operating  a  planing  machine  which  was  pro- 
pelled with  steam  power  and  which  had  the  power  com- 
municated to  it  by  means  of  pulleys,  belts,  gearings  and 
shafting,  in  so  bad  and  defective  a  condition  that  on  ac- 
count thereof  a  certain  belt  running  from  said  pulleys 
to  said  power  caused  said  planer  to  start  into  opera- 
tion automatically  without  the  knowledge  of  the  person 
in  charge  of  the  same. 

It  further  alleges  that  prior  to  the  day  of  the  acci- 
dent this  defective  condition  was  reported  to  the  de- 
fendant, and  the  defendant  promised  to  remedy  said 
defective  condition,  and  that  thereupon  the  plaintiff 
was  induced  to  and  did  continue  to  operate  said  planer 
for  a  period  of  one  week  after  the  defendant  had  made 
said  promise,  but  that  on  the  day  of  the  accident  the 
planer  was  set  into  operation  without  warning  or  no- 
tice to  the  plaintiff,  and  the  plaintiff's  arm  thereby 
caught,  crushed  and  thus  severely  injured  by  the 
planer. 

Another  count  avers  that  the  plaintiff  was  engaged 
under  the  emplojTuent  of  the  defendant  in  the  opera- 
tion and  management  of  the  planer,  and  that  the  steam 
engine,  gearing,  belting,  shafting  and  planer  were  so 
carelessly,  negligently,  insecurely  and  improperly  set 
and  maintained,  that  by  reason  of  the  neglect  of  the  de- 
fendant certain  pulleys,  shafting,  gearing,  shifters, 
hangers  and  other  devices  connected  with  the  operation 
of  the  planer  were  permitted  to  be  and  remain  so  loose 
and  bent,  and  of  such  improper  construction  and  con- 
dition that  said  planer  was  apt  to  put  itself  into  oper- 
ation after  the  same  had  been  placed  out  of  gear,  all 
of  which  was  known  to  the  defendant,  and  the  plaint- 
iff, while  in  the  exercise  of  due  care  for  his  own  safety, 
and  within  a  reasonable  time  after  a  promise  of  the 
defendant  to  repair  said  machinery,  b?came  caught  and 
entangled  in  the  planer  and  lost  his  arm. 
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To  this  declaration  the  defendant  pleaded  the  gen- 
eral issue. 

At  the  trial  the  defendant  made  a  motion  at  the  close 
of  the  plaintiff's  evidence  and  at  the  close  of  all  the 
evidence,  for  a  peremptory  instruction  to  the  jury  to 
find  a  verdict  of  not  guilty.  The  denial  of  these  mo- 
tions is  assigned  and  argued  in  this  court  for  error, 
as  are  also  the  alleged  admission  of  improper  and  ex- 
clusion of  proper  evidence.  It  is  also  insisted  that  the 
verdict  is  against  the  weight  of  the  evidence,  and  that 
a  new  trial  should  have  been  for  that  reason  granted. 

Benjamin  S.  Cable,  for  appellant. 

Kbuse  &  Peden,  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

It  is  vigorously  argued  by  appellant's  counsel,  as  the 
basis  of  his  complaint  of  the  judgment  appealed  from 
in  this  cause,  that  the  peremptory  instruction  for  the 
defendant  asked  for  at  the  close  of  the  plaintiff's  evi- 
dence, should  have  been  given,  on  the  ground  that  it 
showed  that  under  the  law  the  plaintiff,  Arthur  Clark, 
assumed  the  risk  of  the  danger  that  resulted  in  his  in- 
jury. 

The  consideration  of  this  point  requires  a  review  of 
the  evidence. 

The  plaintiff,  Clark,  entered  the  employment  of  the 
defendant  company  at  sixteen  years  of  age.  He  had 
before  so  entering  no  experience  with  machinery. 
He  entered  the  machine  shop  as  an  apprentice.  He 
was  employed  to  sweep  the  shop,  operate  a  drill  press 
and  do  general  work.  Two  or  three  months  before  the 
injury  for  which  he  has  recovered  damages  in  this  case, 
he  was  assigned  to  a  certain  planer  called  the  shoe  and 
wedge  planer,  and  ran  it  continuously  up  to  the  time  of 
the  accident.  The  planer  in  question  was  an  intricate 
piece  of  machinery.  The  plaintiff  testified  that  his 
practice  was  to  shut  off  the  action  of  the  planer  by 
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means  of  a  long  piece  of  wood,  called  a  shifter,  sus- 
pended from  the  ceiling  and  connected  with  the  ma- 
chine. He  had  been  shown  how  to  start  and  how  to 
stop  the  planer,  but  this  was  all  the  special  instruc- 
tion he  had  received  concerning  it.  Several  times, 
he  says,  during  the  two  or  three  months  he  had 
worked  on  the  machine,  it  had  started  up  automat- 
ically. About  a  week  or  ten  days  before  the  acci- 
dent the  plaintiff  complained  of  this  to  his  fore- 
man, Hauck.  To  use  the  plaintiff's  own  words:  *'I 
got  Jack  Hauck  and  I  showed  him  the  machine  and 
told  him  I  was  afraid  to  run  it  and  I  didn't  want  to  run 
it ;  I  said  I  wanted  a  new  machine.  I  told  him  it  was 
dangerous,  and  he  told  me  to  go  back  to  the  machine 
and  he  would  make  a  new  one  on  me  Sunday."  On 
cross-examination  he  was  asked:  **You  did  complain 
of  the  machine  starting  up  of  its  own  accord!  "  and 
answered,  '*Yes.''  Counsel  then  said  (slightly  vary- 
ing statement  of  the  plaintiff  in  the  direct  examina- 
tion) :  *  *  Q.  He  said, '  Go  back  and  I  will  have  a  new  ma- 
chine for  you  by  Sunday!'  "  and  was  answered,  **Yes, 
sir."  Further  on  in  the  cross-examination  the  wit- 
ness was  asked :  ''When  was  the  first  time  you  noticed 
it  start  up,  with  reference  to  the  accident!"  He  an- 
swered, '*I  guess  I  was  working  on  the  machine  about 
a  week  or  three  days  the  time  it  started  up  on  me,  and 
I  clamped  down  a  driving  box  and  it  pulled  the  driving 
box  pretty  near  off."  Further  questions  and  answers 
followed,  thus: 

''Q.  When  did  it  start  up  again!  A.*  *  *  Two  or 
three  weeks  after. 

Q.  You  had  trouble  with  it  starting  up  off  and  on 
all  the  time  you  had  it!  A.  I  could  not  say  all  the 
time,  *  *  *  maybe  some  days  it  would  not  start  up 
at  all,  and  other  times  it  would  start  up  at  noon  time ; 
I  could  not  tell  you  just  when. 

Q.  Might  start  up  any  old  time!  A.  Might  start 
any  old  time." 

This  automatic,  unforeseen  and  improper  starting  of 
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the  machine^  at  times  was  also  testified  to  by  other 
witnesses  for  the  plaintiff — by.  Edward  Calonder,  a 
fellow  workman  in  the  shop,  and  by  George  Clark,  a 
former  machinist  there.  (This  last  testimony  is 
omitted  from  the  abstract.)  Calonder  also  confirmed 
tlie  plaintiff  in  his  statement  that  plaintiff  complained 
of  the  machine  to  the  foreman.  He  swears  that  a  week 
or  nine  days  before  the  accident  he  heard  the  plaintiff, 
Clark,  say  to  Hauck,  **I  want  to  change  or  I  want  this 
machine  fixed  here,"  to  which  Hauck  replied,  ''Never 
mind,  boy,  go  back ;  I  will  have  a  new  machine  for  you 
there  by  Monday." 

Evidence  was  introduced  for  the  plaintiff,  tending  to 
show  that  defects  in  various  parts  of  the  somewhat 
elaborate  mechanical  appliances  connected  with  the 
planer — ^worn  and  unfit  connections  and  improper  rel- 
ative location  or  alignment  of  parts  of  the  machinery 
— ^mayhave  contributed  in  differing  and  uncertain  pro- 
portions to  the  improper  action  of  the  machine,  the 
immediate  cause  of  which  was  a  belt  moving  or  **  climb- 
ing" automatically  from  a  loose  to  a  fixed  pulley.  But 
while  these  various  defects  and  defective  arrangements 
were  shown  to  be  matters  naturally  tending  to  such 
dangerous  and  improper  working  as  resulted,  it  is  not 
shown  that  the  plaintiff  could  say,  from  experience  or 
expert  knowledge  as  to  any  one  or  more  of  them,  that 
it  or  they  were  the  defects  or  disarrangements  which 
must  be  remedied  to  make  the  machine  safe.  The 
defect  of  which  he  complained  was  the  automatic  start- 
ing, or,  in  other  words,  that  combination  of  causes, 
whatever  they  were,  which  made  the  belt  '*clhnb." 

Neither  plaintiff  nor  Calonder  can  tell  what  day  of 
the  week  this  conversation  between  plaintiff  and  Hauck 
took  place.  The  accident  happened  on  December  24, 
1901.  So,  at  least,  it  is  alleged  by  the  declaration  and 
sworn  to  by  the  plaintiff,  who  seems,  however,  to  have 
accepted  the  date  from  his  counsel  rather  than  from 
actual  recollection.  If  this  date  be  correct,  as  we 
assume  it  is.  Dr.  Tait's  testimony  is  mistaken  as  to 
time.    But  Dr.  Tait,  too,  apparently  accepted  a  date 


Digitized  by 


Google 


166 


Appellate  Courts  of  Illinois. 


Vol.  134.] 


C,  R  I.  ft  p.  Ry.  Co.  V.  Clark. 


tendered  in  the  question  of  counsel.  December  24, 
1901,  was  Tuesday,  not  Wednesday,  as  stated  in  the 
appellant's  argument. 

The  manner  of  the  accident  was  thus  substantially 
detailed  by  the  plaintiff  *'That  morning  I  had  a  big 
job  on  the  planer.  I  finished  it  up  and  took  it  off 
about  half  past  eleven.  When  I  took  the  work  off  I  shut 
the  planer  off  by  the  shifter.  I  pulled  the  shifter  two 
feet  or  so  straight  up  as  far  as  it  would  go.  Then  I 
put  on  another  job,  and  spent  half  an  hour  or  more 
putting  it  on.  Between  twelve  and  one  was  the  dinner 
hour,  and  I  stopped  work.  At  one  o'clock  I  returned 
to  the  planer.  I  had  not  then  quite  finished  setting 
up  my  job.  I  finished  it  and  when  I  got  it  all  set  up, 
all  my  material  on  the  table,  I  went  to  get  a  gear 
wheel  from  the  planer  bed  where  I  kept  it  and  my 
tools.  I  had  been  told  to  keep  them  there.  It  was 
customary  to  keep  them  there.  The  planer  bed  made 
a  kind  of  a  square  box  in  the  bottom.  I  put  my  left 
arm  through  the  opening  there  was  there  between  the 
edge  of  the  planing  table  and  the  end  of  the  machine, 
to  take  the  gear  wheel  out,  when  the  machine  started 
up  and  the  planing  table  backed  up  on  my  arm  and 
crushed  it."  Dr.  Tait,  who  was  called,  found  fully 
two-thirds  of  the  forearm  so  rnangled  that  it  required 
the  amputation  which  he  performed  that  evening. 

The  contention  of  the  defendant  corporation  that 
after  this  evidence  was  given  the  cause  should  have 
been  taken  from  the  jury  by  a  peremptory  instruction 
to  find  for  the  defendant,  is  based  on  the  position  that 
there  was  an  evident  assumption  of  risk  by  the  plaintiff. 
Counsel  concede  that  plaintiff's  ** complaints  and  the 
promises  by  the  foreman  to  remedy  the  defects  within 
a  fixed  and  definite  time  might  suspend  the  assump- 
tion of  risk  during  that  time,"  but  insist  that  ** after 
the  expiration  of  that  time  plaintiff  assumed  the  risk 
as  if  no  promise  had  been  made." 

The  question  whether  an  injured  servant  assumed 
the  risk  of  danger,  is  ordinarily  a  question  of  fact  for 
the  jury.    Such  assumption  of  risk  becomes  a  matter 
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of  law  to  be  asserted  by  the  court,  only,  as  we  said  in 
Grace  &  Hyde  Company  v.  Sanborn,  124  111.  App.  472, 
p.  487,  when,  *' conceding  all  that  the  evidence  tends 
to  prove  in  favor  of  the  plaintiff,  it  would  be  apparent 
to  all  reasonable  minds  that  such  dangers  as  the  evi- 
dence thus  tends  to  prove  were  incidental  to  and  con- 
nected with  his  employment,  that  they  were  not  con- 
cealed or  latent  but  patent  and  obvious,  that  they 
were  not  extraordinary  and  unusual  but  usual  and 
incident  to  the  business  engaged  in  as  conducted  by 
the  defendant,  and  existed  continuously  during  the 
plaintiff's  employment,  and  when  there  is  no  evidence 
tending  to  show  that  plaintiff  ever  complained  of  them, 
or  that  the  defendant  had  promised  to  remedy  them, 
or  that  plaintiff  had  been  ordered  to  incur  them  by 
some  particular  or  special  order  at  the  time  of  the  ac- 
cident." Under  these  circumstances,  if  it  is  proven 
also  that  the  plaintiff  was  at  the  time  of  the  accident 
'* engaged  in  the  regular  line  of  his  duties  and  usual 
employment  and  that  he  was  of  mature  age  and  of 
ordinary  strength  and  intelligence,  then  the  question 
whether  he  understood  and  appreciated  the  danger 
(such  undertaking  and  appreciation  being  recognized 
by  the  Supreme  Court  as  essential  elements  in  the  as- 
sumption of  risk)  is  answered  by  a  conclusive  pre- 
sumption and  the  assumption  of  risk  becomes  a  matter 
for  the  court  to  assert  as  a  matter  of  law — not  a  ques- 
tion of  fact  to  be  left  to  the  jury.'* 

The  defendant  insists  that  all  these  conditions  are 
met  in  the  present  case  with  the  exception  that  there 
is  evidence  tending  to  show  that  plaintiff  did  complain 
of  the  danger  in  question,  and  that  the  dofendant  had 
promised  to  remove  it;  but,  as  before  indicated,  it 
argues  that  as  the  pi*omise  of  the  foreman  was  a  prom- 
ise to  remove  the  danger  within  a  fixed  and  definite 
time,  after  the  expirktion  of  the  time  the  whole  situa- 
tion was  the  same  as  though  no  such  complaint  or 
promise  had  been  made. 

It  is  unnecessary  for  us  to  discuss  whether  all  the 
other  conditions  which  would  make  this  case  one  in 
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which  the  assumption  of  risk  should  have  been  held 
as  a  matter  of  law,  were  or  were  not  met,  for  we  do 
not  agree  with  the  contention  of  appellant  concerning 
the  effect  of  the  complaint,  promise  and  expiration 
of  the  time  set  by  appellant  for  remedy. 

The  evidence  tends  to  show  that  there  were  imper- 
fections and  defects  not  obvious  and  patent  in  the  ma- 
chinery and  appliances,  which  the  defendant  was  bound 
to  furnish  to  the  plaintiff  in  good  repair  and  reason- 
ably safe;  that  these  imperfections  and  defects  pro- 
duced a  dangerous  condition  of  things,  which  was  ob- 
vious; that  the  plaintiff  complained  of  that  obvious 
danger,  not  undertaking,  however,  to  specify  the  par- 
ticular imperfections  and  defects  in  the  appliances; 
that  the  defendant,  by  its  foreman,  ordered  the  plaint- 
iff back  to  the  machine  with  a  promise  of  a  safe  ma- 
chine by  the  following  Sunday — a  day,  of  course,  when 
the  machinery  was  not  to  be  in  motion. 

The  words  of  the  alleged  promise  vary  somewhat  in 
different  versions  in  the  evidence. 

Plaintiff  testified  the  foreman  said,  '*he  would  make 
a  new  one  on  me  Sunday,''  and  afterwards. assented 
to  the  cross-examining  counsel's  version — **He  said, 
*Go  back  and  I  will  have  a  new  machine  for  you  by 
Sunday.'  " 

Calender  testified  that  the  foreman  said,  *' Never 
mind,  boy,  go  back ;  I  will  have  a  new  machine  for  you 
there  by  Monday." 

The  effect  of  this  testimony  is  represented  by  ap- 
pellee's counsel  to  be  (appellee's  argument,  page  19) 
that  the  foreman  said,  '*Go  back  to  the  machine;  I'll 
make  a  new  one  of  it  by  Sunday."  While  these  were 
not  the  exact  words  given  in  either  version  in  the  rec- 
ord, we  do  not  think  they  inaptly  or  inaccurately  repre- 
sent <,ho  evident  meaning  of  the  foreman's  remark. 
What  was  said  would  hardly  have  been  naturally  inter- 
preted by  the  plaintiff  to  mean  that  an  entire  new  ma- 
chine, so  elaborate  and  complicated  as  the  planer,  wa^ 
to  be  substituted  for  the  old  one,  because  of  its  auto- 
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matically  starting  at  unexpected  times ;  but  that  such 
changes,  readjustments  and  repairs  would  be  made  as 
would  in  effect  **make  of  it  a  new  naachine.'* 

We  do  not  think  that  the  drastic  and  stringent  doc- 
trine which  the  defendant  corporation  urges,  that  be- 
cause the  defendant  promised  to  repair  by  Monday 
and  had  not  done  so  on  Tuesday,  the  plaintiff  had  on 
Tuesday  assumed  the  risk,  notwithstanding  the  prom- 
ise to  repair;  in  other  words,  that  because  the  foreman 
had  not  repaired  on  Sunday,  the  plaintiff  was  bound 
to  suppose  he  never  intended  to  do  so,  or  at  least  did 
not  intend  to  do  so  within  a  reasonable  time,  is  sound 
as  applied  to  the  case  at  bar. 

It  is  true  that  in  Gunning  System  v.  LaPointe,  212 
HI.  274,  the  opinion  of  the  court  contains  the  general 
statement — made  wholly  incidentally  in  the  discussion 
of  the  subject  of  the  effect  of  promises  to  repair — 
that  **If  the  promise  is  to  repair  by  a  fixed  time,  then 
after  the  expiration  of  the  time  fixed  the  servant  as- 
sumes the  risk  from  the  defects  complained  of;'*  but 
this  was  not  applied  to  the  case  under  discussion,  or 
to  any  other  particular  instance.  The  real  gist  of  the 
decision  in  the  Gunning  System  case  was  that  when 
there  is  no  question  of  a  fixed  time  within  which  the 
repairs  are  to' be  made,  then  **At  and  after  the  expira- 
tion of  a  reasonable  time  within  which  to  make"  them 
**if  they  are  not  made,  and  if  the  defects  are  open  and 
known  to  the  servant  and  no  new  promise  is  made  and 
the  servant  continues  the  work,  he  assumes  the  risk 
incident  to  the  defects  of  which  he  complained.'* 

As  in  the  Gunning  System  case  the  alleged  promise 
fixed  no  time,  the  language  just  quoted  expressed  the 
point  decided,  while  the  preceding  language  about  the 
promise  to  repair  by  a  fixed  time  is  obiter  dictum.  In 
its  true  meaning,  as  a  general  proposition,  it  is  un- 
doubtedly sound.  We  do  not  think,  however,  that  the 
court  meant  that  the  character  of  the  machine  to  be 
repaired,  the  circumstances  under  which  the  promise 
was  made,  the  relation  of  the  parties  between  whom 
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it  was  made,  and  all  those  things  which  throw  light 
on  how  words  are  to  be  construad  and  understood, 
were  to  be  disregarded  in  considering  the  question 
whether  a  servant  subjected  to  dangers  of  which  he 
had  complained,  is  obliged  in  every  case  to  consider 
a  promise  to  repair  by  a  certain  day  so  literally  that 
instantly  on  that  day  coming,  be  it  soon  or  late,  he 
must  leave  his  job  or  assume  all  the  risk  of  remaining. 
We  are  of  the  opinion  that  it  is  still  a  question  whether 
the  plaintiff  was  trusting  for  a  reasonable  or  unreason- 
able time  to  the  promise  to  repair.  Under  certain 
circumstances  it  might  well  be  unreasonable  to  delay 
a  moment  beyond  some  specified  time;  in  others,  the 
'* fixed  time"  might  well  imply  some  considerable 
grace  beyond  the  very  day  named. 

The.  whole  context  of  the  conversation  might  imply 
that  an  approximate  rather  than  a  precise  time  was 
meant. 

The  view  we  have  presented  is  that  which  was  taken 
in  a  precisely  similar  case  by  Mr.  Justice  Scofield  of 
the  Appellate  Court  in  the  Fourth  District — I.  C.  R. 
R.  Co.  V.  Creighton,  63  111.  App.  165*  The  promise  in 
that  case  was  to  repair  an  engine  on  the  night  of 
March  12th.  The  injury  was  received  on  the  13th.  The 
court  said:  **The  gist  of  the  promise  was  that  the 
engine  should  be  repaired  without  delay,  and  appellee 
was  justified  in  regarding  this  promise  as  continuing 
for  a  reasonable  time  beyond  the  night  of  the  12th." 

There  is  an  additional  reason  in  the  case  at  bar  for 
not  holding,  as  a  matter  of  law,  that  plaintiff  had  as- 
sumed this  risk  after  Sunday,  the  22nd,  in  the  direct 
and  special  order  which  the  evidence  tends  to  show 
was  given  him  after  his  complaint,  to  go  back  to  the 
machine  to  work. 

In  Anderson  Pressed  Brick  Company  v.  Sobkowiak, 
148  111.  573,  the  court,  in  speaking  of  the  rule  that  a 
case  might  be  taken  out  of  the  operation  of  the  doc- 
trine of  assumed  risk  by  a  promise  to  repair,  said: 
*'The  reason  for  this  exception  may  be  stated  to  be, 
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that  when  the  master  has  knowledge  of  the  defects 
and  promises  to  repair  the  same,  he  impliedly  requests 
the  servant  to  continue  to  work  and'*  (implies)  'Hhat 
he,  the  master,  will  take  upon  himself  the  responsi- 
bility of  any  accident  that  may  occur  during  that 
period." 

K  this  be  the  true  reason,  it  would  be  difficult  to 
suppose  that  the  implied  taking  upon  himself  by  the 
master  of  the  risk  of  anything  injurious  happening 
from  the  defects  complained  of  was  so  limited  to  the 
precise  moment  as  to  end  at  twelve  midnight  on  Sun- 
day, the  22nd.  If  any  element  of  reliance  on  this  im- 
plied undertaking  for  a  reasonable  time  after  that  pre- 
cise moment  was  involved,  we  think  it  was  for  the  jury 
to  say  whether  that  reasonable  time  included  the  day 
of  the  accident.  If  it  were  not,  and  were  a  question 
for  the  court,  we  should  not  be  inclined  to  disturb  its 
decision  that  it  did. 

Again,  there  is  another  and  very  strong  reason  why 
the  proposition  in  the  Gunning  case,  relied  on  by  the 
appellant,  cannot  be  considered  applicable  to  the  case 
at  bar.  That  proposition  clearly  presupposes  that  the 
fact  was  entirely  obvious  to  the  injured  party  that  no 
repairs  and  no  additional  precautions  against  the  dan- 
ger complained  of  had  been  made  or  taken  between 
the  promise  and  the  injury.  Such  was  the  case  in  the 
Gunning  case,  in  which  the  question  of  what  was  a 
reasonable  time,  when  no  time  was  fixed,  seems  to 
have  been  considered  one  for  the  court.  But  in  the 
case  at  bar  no  such  condition  existed. 

We  do  not  find,  in  a  careful  search  of  the  record, 
anything  inconsistent  with  the  hypothesis  that  the 
plaintiff  in  fact  supposed  that  on  Tuesday,  December 
24th,  the  planer  had  been  so  readjusted  that  the  danger 
of  automatic  starting  had  been  minimized  or  removed. 
It  is,  however,  conceded,  or  rather  claimed,  by  the 
appellant  that  there  were  no  changes  made  in  the 
planer  or  its  adjustments  before  the  accident  nor 
since.  The  plaintiff  was  a  minor,  and  altliough  of 
some  experience  with  machinery  in  connection  with 
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his  duties  in  tlie  shop  for  several  months,  he  had  no 
special  knowledge  of  machinery  so  far  as  appears, 
nor  any  such  expertness  as  would  warrant  an  assump- 
tion that  he  could  at  once  determine  by  inspection  that 
no  change  had  been  made  in  mechanism,  adjustment 
or  alignment,  to  remove  a  danger  which  might  have 
been  the  result  of  a  defect  in  any  one  or  more  of  these 
things. 

It  is,  however,  further  contended  by  the  defendant 
that  plaintiff  was  guilty  of  contributory  negligence. 
'This,  defendant  says,  should  have  been  held  by  the 
trial  court  as  a  matter  of  law,  and  the  jury  peremp- 
torily instructed  for  this  reason,  if  for  no  other.  The 
contributory  negligence  of  the  plaintiff  is  said  to  be 
the  inserting  of  his  hand  in  the  planer  bed  when  no 
greater  space  existed  between  the  edge  of  the  table 
and  the  end  of  the  machine,  and  his  failure  to  use  the 
foot  trip  to  run  the  table  back  and  give  him  more  room. 
Under  the  evidence  in  the  case  as  to  the  instructions 
given  him  about  the  place  to  keep  his  tools,  as  to  the 
customs  of  the  shop,  and  as  to  the  condition  of  the 
foot  trip  and  contingencies  in  its  use,  and  perhaps  even 
without  evidence  of  any  of  these  things,  the  question 
of  contributory  negligence  was  one  for  the  jury. 

Our  conclusion  is  that  there  was  evidence  tending 
to  prove  the  plaintiff's  case,  and  that  the  trial  court 
rightfully  refused  to  take  it  from  the  jury. 

Moreover,  we  do  not  think  that  the  verdict  is  so 
against  the  weight  of  the  evidence  that  a  new  trial 
should  have  been  granted.  The  cause  has  been  sub- 
mitted to  two  juries  with  substantially  the  same  result. 
All  the  instructions  on  the  merits  of  the  cause  and 
the  legal  questions  therein  involved  which  the  defend- 
ant asked  for  were  given,  the  only  instruction,  except 
the  peremptory  one,  which  was  refused  being  one  on 
the  duty  of  the  jury  to  regard  the  law  and  the  evi- 
dence. That  instruction  was  unnecessary,  superfluous 
and  objectionable.  Its  refusal  is  not  argued  here  to 
have  been  erroneous.  No  instructions  were  asked  by 
the  plaintiff. 
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We  do  not  think  that  another  trial  would  result  dif- 
ferently. 

We  do  not  think  the  court  erred  in  its  rulings  on 
e%'idenee  complained  of,  They  seem  to  us  to  be  cor- 
rect, but  they  would  not  be  reversible  error  if  they 
were  not. 

Substantial  justice  has  been  done  in  this  case,  we 
think,  and  the  judgment  of  the  Superior  Court  is  af- 
firmed. 

Affirmed. 


James  F.  Stepina  t.  The  Conklln  Lamber  Company  et  al. 

Ueii.  No.  18,208. 

1.  Damages — toTien  not  awarded  upon  afllrmance  of  appeal  taken 
lor  delay.  Damages  will  not  be  awarded  upon  the  affirmance  of 
a  decree  where  the  appeal  has  been  taken  for  delay  where  so  to 
do  would  Impose  an  additional  burden  upon  one  primarily  liable 
to  pay  the  decree  who  has  not  appealed. 

2.  Variance — what  not  fatal,  in  mechanic's  lien  proceeding,  A 
fatal  variance  does  not  appear  where  the  pleading  charged  an 
entire  contract  to  furnish  certain  merchandise  and  the  proof 
showed  a  contract  to  furnish,  at  market  prices,  all  such  merchan- 
dise as  the  other  party  might  order. 

3.  Vabiance — how  question  of,  regarded  in  mechanic's  lien  pro- 
ceeding. The  Mechanic's  Lien  Act  is  to  be  "liberally  construed  as 
a  remedial  act,"  and  unless  the  variance  is  palpable  and  material, 
it  will  not  be  deemed  fatal. 

4.  Vabiancb — what  not  fatal,  in  mechanic's  lien  proceeding.  A 
fatal  variance  does  not  appear  where  the  pleading  charged  a  writ- 
ten contract  and  the  proof  showed  a  contract  which  was  partly 
oral  and  partly  v/ritten. 

5.  Variance — when  will  not  defeat  allowance  of  mechanic's  lien. 
A  variance  which  is  slight  will  not  defeat  the  allowance  of  a  me- 
chanic's lien. 

6.  CoNTBACT — what  deemed  written.  A  contract  is  deemed  writ- 
ten where  a  written  proposition  is  made  signed  by  one  party,  ac- 
cepted by  the  other  who  took  the  contract  and  entered  upon  the 
work. 

7.  CoirrRACT — when  may  he  abandoned.  A  party  to  a  contract 
may  abandon  the  performance  thereof  where  the  other  party  is  in 
default 
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Mechanic's  lien  proceeding.  Appeal  from  the  Superior  CJourt  of 
Cook  county;  the  Hon.  Joseph  E.  Gaby,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion  filed 
May  31,  1907. 

Statement  by  the  Court.  This  is  an  appeal  by 
James  F.  Stepina,  individually  and  as  trustee,  from  a 
decree  of  the  Superior  Court  of  Cook  county  in  a 
mechanic's  lien  suit,  brought  by  The  Conklin  Lumber 
Company  on  August  25,  1905,  against  one  Frank  S. 
Thomazin  and  Sophia  Thomazin,  his  wife,  James  F. 
Stepina  individually  and  as  trustee,  James  J.  Donlan, 
John  J.  Kratz,  F.  J.  Schlitz,  Tyler  &  Hippach,  Wm. 
T.  Gaines,  Fred  Holmberg,  Knickerbocker  Ice  Com- 
pany, Rudolph  Qoss, Goss, Bates  and 

Lakin,  all  of  which  defendants  were  said  by  the 

bill  filed  in  said  cause  to  claim  some  interest  in  certain 
premises  described  as  lots  287  and  288  in  Downing  & 
Phillips'  Normal  Park  addition,  in  the  east  half  of 
the  northeast  quarter  of  29 — 38 — 14  east,  etc.,  in  Cook 
county,  Illinois.  These  interests,  however,  if  they  ex- 
isted, were  claimed  to  have  accrued  subsequent  to  and 
to  be  subject  to  the  lien  of  the  said  Conklin  Lmnber 
Company.  The  lien  of  the  said  lumber  company  was 
represented  as  arising  from  a  verbal  contract  made 
July  25,  1904,  between  Frank  Thomazin  and  the  Con- 
klin Lumber  Co.,  by  which  the  lumber  company  agreed 
to  furnish  Thomazin  lumber  and  materials  in  such 
quantity  and  quality  as  Thomazin  might  call  for  dur- 
ing the  construction  and  erection  of  two  buildings 
about  to  be  erected  on  the  land  above  described,  of 
which  land  Thomazin  was  then  the  owner.  Three  huur 
dred  and  fifty-nine  dollars  and  three  cents  was  said  to 
be  the  balance  due  the  Conklin  Lumber  Company  on 
this  contract  for  the  material  furnished  under  it.  The 
Knickerbocker  Ice  Company  filed  an  answer  in  the 
nature  of  an  intervening  petition,  claiming  a  lien  for 
*113.10  for  brick,  lime  and  cement  furnished  for  tbp 
same  buildings. 

Tyler  &  Hippach,  by  a  like  answer,  claimed  a  lien 
for  $64  for  glass  and  glazing;  William  Gaines  a  lien 
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of  $240  for  plastering;  Kratz  &  Schlitz  one  for  $143.54 
for  tinning,  and  Thomas  Donlan  one  for  $130  for 
plumbing. 

James  F.  Stepin^  first  filed  a  general  demurrer  to 
the  bill.  This  was  overruled.  He  then  filed  an  answer, 
in  which  he  denied  most  of  the  various  allegations  of 
the  original  complainant  ^s  bill,  and  set  forth  that 
Frank  Thomazin  and  Sophia  Thomazin,  being  indebted 
to  Stepina  in  the  sum  of  $1,600,  on  August  4,  1904, 
executed  notes  of  that  date  to  evidence  the  indebted- 
ness and  a  trust  deed  to  him  of  the  premises  described 
in  the  bill  of  complaint  to  secure  said  notes,  which 
trust  deed  was  filed  for  record  on  August  10,  1904, 
and  was  a  first  lien  on  said  premises  prior  to  any  com- 
plainant might  have;  that  on  the  same  date  the 
Thomazins  were  indebted  in  the  further  sum  of  $1,800 
to  Stepina,  and  executed  notes  for  that  amount  and  a 
trust  deed  of  the  said  premises  to  secure  them,  which 
deed  was  also  recorded  on  August  10, 1904,  and  formed 
a  second  lien  on  the  said  premises,  also,  however,  prior 
to  any  lien  of  the  complainant. 

The  other  defendants  were  either  not  found  or  de- 
faulted. After  replications  were  filed  by  the  complain- 
ant, the  cause  was  on  February  9,  1906,  referred  to  a 
master. 

On  the  coming  in  of  the  master's  report  of  his  con- 
clusions, with  the  testimony  and  exhibits,  objections 
by  Stepina  and  others,  filed  before  the  master  and 
overruled  by  him,  were  ordered  to  stand  as  exceptions. 
They  were,  however,  all  overruled  and  the  master's 
report  confirmed.  A  decree  was  entered  in  accord- 
ance therewith,  dismissing  the  petitions  and  denying 
the  claims  of  Tyler  &  Hippach  and  the  Knickerbocker 
Ice  Company,  but  establishing  the  lien  on  all  of  the 
said  premises  of  the  Conklin  Lumber  Company  for 
$359.03,  with  interest,  and  $80  for  solicitor's  fees,  and 
tlie  lien  on  all  said  premises  of  Kratz  &  Schlitz  for 
$143.49,  with  interest,  and  $40  for  solicitor's  fees,  both 
of  said  liens  to  be  superior  to  the  liens  of  Stepina  un- 
der the  trust  deeds. 
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The  decree  gave  also  a  lien  to  Donlan  upon  one  of 
said  lots  for  the  sum  of  $130  and  interest,  and  $40  for 
solicitor's  fees  subject  to  the  liens  of  the  Conklin  Lum- 
ber Company  and  of  Kratz  &  Schlitz,  and  subject  to 
the  lien  of  Stepina  through  the  trust  deeds  as  to  the 
lot  itself,  but  superior  to  it  as  to  the  building  on  said 
lot. 

It  gave  to  Gaines  a  lien  for  $240,  with  interest,  and 
$55  for  solicitor's  fees,  subject  to  the  lien  of  the  Conk- 
lin Lumber  Company  and  of  Kratz  &  Schlitz,  and  sub- 
ject to  the  lien  of  the  trust  deeds  of  Stepina  as  to  the 
lots  but  superior  to  said  lien  as  to  the  buildings. 

The  decree  also  found  the  facts  concerning  the  exe- 
cution of  the  notes  and  trust  deeds  to  Stepina  to  be  as 
alleged  in  Stepina 's  answer  and  that  the  loans  were 
what  is  commonly  called  building  loans,  and  decreed 
that  Stepina  be  given  a  lien  on  the  premises  involved, 
subject  to  the  lien  of  the  Conklin  Lumber  Company, 
and  of  Kratz  &  Schlitz,  and  subject  to  the  lien  of 
Gaines  upon  the  building  on  each  of  the  lots,  and  sub- 
ject to  the  lien  of  Donlan  on  the  building  on  lot  287. 

From  this  decree  Stepina  appealed  to  this  court. 
Here  he  has  raised  the  same  questions  by  his  assign- 
ments as  he  did  before  the  master  and  the  chancellor 
by  his  objections  to  the  master's  report. 

Although  there  are  twenty-seven  assignments  of  er- 
ror they  are  condensed  by  counsel  for  complainant  in 
his  argument  as  follows: 

A.  The  court  erred  in  enforcing  a  lien  in  favor  of 
the  Conl^lin  Lumber  Company,  because  there  was  a 
variance  (1)  between  the  bill  of  the  company  and  the 
statement  of  claim  for  lien  filed  in  the  Circuit  Court 
Clerk's  oflBce  in  accordance  with  the  statute;  (2)  be- 
tween said  bill  and  the  proofs;  and  (3)  between  the 
statement  of  claim  and  the  proofs. 

B.  The  court  erred  in  enforcing  a  lien  in  favor  of 
Kratz  and  Schlitz,  because  there  was  a  variance  (1) 
between  the  intervening  petition  of  Kratz  &  Schlitz 
and  the  proofs  and  (2)  between  their  statement  of 
claim  and  the  proofs. 
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C.  The  court  erred  in  enforcing  a  lien  in  favor  of 
Donlan  because  there  was  a  variance  (1)  between  the 
answer  of  Donlan  and  the  proofs  and  (2)  between  his 
statement  of  claim  and  the  proofs ;  and  because  Donla,n 
abandoned  the  performance  of  his  contract  without 
justification. 

The  appellant  has  assigned  specific  errors  as  to  the 
lien  declared  in  favor  of  Gaines,  but  has  omitted  these 
assignments  in  his  abstract  and  abandoned  them  in 
his  argument.  He  asks  in  his  brief  for  no  relief 
against  the  judgment  in  favor  of  Gaines. 

Mason  &  Wyman,  for  appellant. 

GtJSTAVE  E.  Bebrly,  Wilford  C.  Shipnes  and  Wal- 
ter F.  Heinemann,  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Of  course  the  decree,  so  far  as  it  is  in  favor  of 
William  T.  Gaines,  must  be  affirmed.  Solicitors  for 
Gaines  ask  that  it  should  be  affirmed  with  ten  per  cent, 
damages,  since  it  is  practically  admitted  by  the  course 
of  the  appellant  that  the  appeal  was  taken  as  against 
Gaines  only  for  delay.  We  should  be  willing  to  do 
this  if  the  appellant's  interests  only  were  involved, 
but  so  to  increase  the  amount  of  the  adjudged  lien  in 
favor  of  Gaines  would  be  to  impose  on  the  principal 
defendant,  Frank  S.  Thomazin,  who  has  not  appealed, 
an  additional  burden,  which  we  do  not  think  it  just 
to  do. 

The  appellant  makes  the  objection  to  the  decree  so 
far  as  it  declares  and  enforces  a  lien  in  favor  of  John 
J.  Kratz  and  F.  J.  Schlitz,  doing  business  as  John  J. 
Kratz  &  Company,  that  a  different  contract  was  proven 
from  that  alleged  in  their  statement  of  claim,  filed  un- 
der  the  law  in  the  office  of  the  clerk  of  the  Circuit 
Court  February  3, 1905,  and  from  that  alleged  in  their 
answer  or  intervening  petition  filed  in  this  case  De- 
cember 15,  1905.    The  variance  is  said  to  be  that  in 
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the  statement  of  claim  and  in  the  answer  that  con- 
tract was  alleged  to  be  an  entire  one  to  furnish  a  cer- 
tain amount  of  hardware  and  other  material  for 
$168.54,  while  the  one  proved  was  to  furnish  such  hard- 
ware  and  other  material  as  the  defendant  might  order 
at  market  prices. 

We  do  not  think  there  is  any  such  variance  as  is 
charged;  certainly  there  is  no  fatal  variance. 

The  statement  of  claim  says  that  **on  or  about  Au- 
gust 2,  1904,  F.  S.  Thomazin  made  a  verbal  contract 
with  the  claimants,  John  J.  Kratz  and  Company,  to 
deliver  certain  hardware  and  goods  and  merchandise 
as  from  time  to  time  selected  for  the  building  then 
being  erected  on  said  real  estate ;''  also  that  **the 
claimants  were  to  complete  the  delivery  within  a  rea- 
sonable time  after  the  goods  were  ordered ;'*  also  that 
the  claimants  "furnished  hardware  goods  and  mate- 
rials on  said  premises  of  the  value  of  one  hundred 
and  sixty-eight  54/100  dollars,'*  according  to  a  sched- 
ule inserted. 

The  answer  says  the  contract  was  a  verbal  one  **to 
furnish  work,  febor  and  material,  hardware,  tinning 
and  trimming  supplies,  and  to  do  the  work  and  labor 
required  in  installing  said  tinning  work  and  other 
work  connected  therewith  in  and  about*'  the  build- 
ings in  question;  that  the  claimants  furnished  mate- 
rial and  labor  under  said  contract  within  the  time 
specified,  and  that  **  under  the  terms  of  said  contract 
they  were  to  receive  $168.54,'*  and  that  the  "mate- 
rial and  labor  were  reasonably  worth  $168.54.*' 

The  proof  was  that  Thomazin  selected  the  hardware 
that  he  wanted,  and  got  it  as  he  wanted  it;  that  it 
amounted,  including  gutters  and  downspouts  put  up  at 
an  agreed  price,  to  $168.54;  that  the  work  and  mate- 
rial were  accepted  and  pronounced  satisfactory  by 
him. 

The  mechanic's  lien  law  could  hardly  be  said  to  be 
"liberally  construed  as  a  remedial  act,**  as  in  itself 
it  is  provided  that  it  shall  be,  if  a  fatal  variance  could 
be  detected  here. 
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So  far  as  the  decree  declares  and  provides  for  the 
enforcement  of  a  lien  in  favor  of  Thomas  Donlan,  the 
same  objection  is  made  as  to  the  Kratz  and  Schlitz 
claim,  namely,  that  there  is  a  variance  between  the 
statement  of  claim  and  the  proofs,  and  between  the 
answer  and  the  proofs;  and  in  addition  the  objection 
is  made  that  Donlan  lost  any  lien  he  might  otherwise 
have  had  by  abandoning  his  contract  without  justifi- 
cation. 

The  gist  of  the  argument  of  appellant  in  favor  of  the 
first  objection  is,  that  the  contract  is  alleged  in  the 
statement  and  in  the  answer  to  be  a  written  one,  while 
the  contract  proved  is.  an  oral  one. 

Appellant  concedes  that  a  contract  was  made  be- 
tween Thomazin  and  Donlan,  but  says  that  it  was  not 
written.*  The  contract  was  not  set  out  t»  haec  verba 
in  the  statement  of  claim  for  lien,  but  the  terms  of 
it  are  stated  as  they  appear  in  the  copy  set  forth  in 
the  answer  and  in  the  original  introduced  in  evidence. 
Donlan  made  a  proposition  to  Thomazin  in  writing, 
headed  "Contract  for  Plumbing,  Gasfitting  and  Sew- 
erage at  Nos.  7155  &  7159  Peoria  St.*'  It  contained 
a  date,  and  the  items  of  plumbing  required  and  to  be 
furnished  for  two  cottages,  and  concluded:  *^This 
labor  and  material  is  to  cost  $410.00 — $205.00  for  each 
cottage,  of  which  $75  on  each  cottage  is  to  be  paid 
plumber  when  job  is  roughed  in,  and  $130  on  each 
cottage,  more  is  to  be  paid  him  when  the  plumbing 
work  is  finished. ' ' 

This  paper  Thomazin  signed  **F.  S.  Thomazin*'  and 
returned  to  Donlan,  who  thereupon  proceeded  to  do 
work  and  furnish  material  under  it. 

It  is  said  by  appellant  that  this  is  not  a  written 
contract  because  it  does  not  disclose  any  party  to  it 
but  Thomazin,  and  that  it  is  wholly  indefinite  in  not 
stating  what  has  to  be  done.  If  further  evidence  in 
the  ease  makes  it  a  contract,  it  is  said,  it  is  not  a 
written  contract,  but  one  partly  in  writing  and  partly 
oral,  and  therefore,  *4n  legal  effect  an  oral  contract.'' 
To  this  proposition  are  cited  authorities  to  the  effect 
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that  to  make  a  contract  ** written/*  the  parties  and 
the  terms  and  provisions  thereof  must  be  ascertain- 
able from  the  instrument  itself. 

In  the  present  case  the  ** plumber*'  is  mentioned  as 
the  party  who  is  to  be  paid,  and  it  is  plain  that  the 
owner  of  7155  and  7159  Peoria  street  is  the  other 
party,  and  that  the  work  and  material  to  be  furnished 
and  the  amounts  and  times  of  payment  are  set  forth. 
The  paper  is  signed  by  the  ** owner,**  and  was  retained 
and  presented  by  a  ^^ plumber,**  who  swears  he  made 
the  proposition,  took  the  contract,  and  entered  upon 
the  work.  We  think' the  contract  was  in  legal  effect 
a  *' written**  one  sufficiently  to  bring  it  within  the  de- 
scription of  it  made  in  the  statement  and  answer. 
.  But  even  if  it  did  not  answer  that  description,  because 
it  was  partly  oral  and  partly  written,  there  would  be 
no  variance  fatal  to  the  right  of  recovery  of  a  decree 
in  this  case. 

Under  the  Mechanic  *s  Lien  Act  of  1903,  no  distinc- 
tion is  made  between  oral  and  written  contracts.  The 
rights  to  a  lien  under  them  are  the  same.  The  de- 
nomination, therefore,  of  the  contract  as  a  written  one 
was  wholly  immaterial.  If  it  was  a  mistake,  it  injured 
no  one.  The  document  was  fully  described  in  both 
statement  and  answer,  and  there  was  no  surprise  in 
its  production  in  the  form  in  which  it  existed.  To  de- 
feat a  lien  on  such  an  objection  would  certainly  not  J 
be  to  construe  the  act  ^'liberally  a^  a  remedial  act.**                   i 

The  other  objection,  that  Donlan  unjustifiably  aban-  i 

doned  the  job  before  completion,  depends  on  the  the- 
ory that  $150  was  to  be  paid  to  Donlan  when  the 
plumbing  work  was  roughed  in  on  both  cottages,  and 
$260  when  the  plumbing  work  was  entirely  finished 
on  both  cottages.  We  do  not  so  read  the  contract. 
It  seems  plain  to  us  that  it  means  that  $75  was  to  be 
paid  as  soon  as  the  roughing  in  of  the  work  on  one 
cottage  had  been  done  and  $130  more  when  the  work 
had  been  etitirely  finished  on  that  cottage.  Conse- 
quently when  the  plumbing  work  in  one  cottage  had 
been  entirely  completed  the  final  payment  of  $130  was 
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due  on  that  cottage.  As  it  was  not  paid/Donlan  was 
entitled  to  abandon  his  work  on  the  contract  and  pro- 
ceed to  enforce  his  lien  as  provided  by  section  4  of  the 
Act. 

The  objection  made  to  the  decree,  so  far  as  it  de- 
clares and  provides  for  the  enforcement  of  a  lien  in 
favor  of  the  Conklin  Lumber  Company,  is  based  en- 
tirely on  an  alleged  variance  between  the  bill  of  com- 
plaint filed  by  the  company,  the  statement  of  lien  filed 
in  the  Circuit  Court  clerk's  oflBce,  and  the  proofs,  each 
of  these  essential  factors  being  said  to  differ  from  the 
other  two. 

The  master  in  his  report,  in  passing  on  this  objec- 
tion, disposed  of  it  by  saying:  "While  there  was 
some  slight  variance  between  the  pleadings  and  the 
proof,  I  do  not  consider  it  sufficient  reason  to  recom- 
mend the  disallowance  of  the  lien,''  and  we  are  in- 
clined to  affirm  the  court's  action  in  confirming  this 
report  with  much  the  same  brevity  in  the  reasons. 

The  statement  of  claim  said  that  **the  materials 
were  not  furnished  in  pursuance  of  any  express  con- 
tract, but  upon  orders  given  from  time  to  time  by  said 
Thomazin  during  the  progress  of  the' construction," 
etc.  The  bill  alleged  that  **a  verbal  contract  was  en- 
tered into  by  which  lumber  was  to  be  furnished  in  such 
quantity  or  quality  as  Frank  S.  Thomazin  might  need, 
etc.,  and  as  he  might  from  time  to  time  call  for  or 
order  during  the  erection  of  said  buildings,  etc.,  and 
that  Thomazin  agreed  to  pay  the  usual  market  price,* 
or  such  price  as  might  be  agreed  on  at  the  time  of 
ordering,"  etc. 

There  is  no  variance  worth  noticing  in  these  docu- 
ments. But  it  is  alleged  that  the  proof  varied  from 
both  statement  and  bill,  in  that  it  showed  an  express 
contract  for  a  certain  amount  of  lumber  for  a  spe- 
cific price,  namely,  $533.78,  and  not,  as  claimed  by 
statement  and  bill,  a  contract  for  lumber  in  such  quan- 
tity as  might  be  needed  at  such  price  as  might  be 
agreed  on  when  ordered. 
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It  is  true  that  Prosser,  the  manager  of  the  company, 
testified  that  when  Thomazin  came  to  the  office  of  the 
company  first,  he  said  that  he  had  figures  from  one 
of  the  company  ^s  competitors,  and  that  thereupon 
Prosser  agreed  with  him  as  to  prices,  and  an  estimate, 
as  Prosser  later  calls  it,  and  as  it  is  denominated  in 
the  paper  itself,  was  made  out  of  prices  which  Thom- 
azin agreed  to  pay  for  different  items  of  lumber. 
The  gross  amount  of  this  estimate  was  $533.78,  and  it 
bore  a  memorandum  signifying  that  two  and  one-half 
per  cent,  was  to  be  deducted  from  that  price.  The  lum- 
ber actually  from  time  to  time  ordered  and  furnished 
did  not  include  items  of  this  estimate  amounting  to 
$56.70,  and  did  include  lumber  which  was  not  men- 
tioned in  the  estimate  to  the  amount  of  $136.13.  On  the 
basis  of  the  lumber  actually  furnished,  and  crediting 
the  amount  paid,  the  Conklin  Lumber  Company  under 
date  of  March  14,  1905,  presented'  a  bill  to  Thomazin 
for  $359.03,  and  he  placed  upon  it  a  certificate  that  he 
ordered  from  the  Conklin  Lumber  Company  lumber 
and  building  materials  amounting  to  three  hundred 
and  fifty-nine  00/100  dollars,  and  that  they  delivered 
same  per  his  orders,  and  that  it  was  used  in  his  build- 
ings, etc.    There  is  no  evidence  to  the  contrary. 

The  converse  of  the  contention  made  by  the  appel- 
lant as  to  the  Donlan  claim  seems  to  be  made  here. 
It  is  that  the  estimate,  although  unsigned  by  either 
party,  and  not  in  fact  carried  out  in  its  entirety,  was 
an  express  written  contract,  and  that  as  it  was  wrongly 
described  as  something  else  in  the  statement  and  bill, 
it  cannot  be  made  the  basis  of  the  lien  decreed.  We 
agree  with  the  master  and  the  court  below  that  there 
is  no  variance  which  should  defeat  the  lien.  Giving 
the  statute  a  reasonable  construction,  we  see  no  rea- 
son in  it  why  the  Conklin  Company  ^s  claim  should  not 
be  allowed  under  the  condition  of  the  pleadings  aiid 
proofs. 

The  decree  of  the  Superior  Court  is  therefore  af- 
firmed. 

Alfirmed. 
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Qen.  No«  1S,817. 

L  Pebemptoby  iwBTBUcnoN — when  transcript  does  not  shoto  giv-^ 
ing  of,  A  recital  In  the  bill  of  exceptions  that  the  court  Instructed 
the  Jury  as  follows,  does  not  show  that  the  court  actually  peremp- 
torily Instructed  the  jury: 

"And  now  at  the  close ^of  all  the  evidence  comes  the  plaintiff  and 
moves  the  court  to  give  to  the  jury  the  following  instruction:  'The 
court  instructs  the  jury  to  find  the  issues  for  the  plaintiff  and 
return  a  Verdict  finding  that  the  defendant,  Seth  Gibbs,  is  guilty 
of  unla^ully  withholding  possession  of  the  premises  described  in 
the  complaint  herein  from  the  plaintiff,  Walter  J.  Van  Derslice.' " 

2.  FoBCiBLB  DBTAiKEB — When  servtce  of  demand  for  possession 
sufflcient.  Notwithstanding  a  notice  may  be  addressed  to  two  par- 
ties, it  is  sufficient  if  it  is  served  upon  the  one  upon  whom  the 
demand  should  have  been  made. 

3.  FoBciBLE  DETAiNBB — function  of  comploint.  In  an  action  of 
forcible  detainer  Instituted  before  a  justice,  the  complaint  is  juris- 
dictional, but  after  l^e  appeal  the  absence  of  the  complaint  may 
be  supplied  if  a  complaint  existed  before  the  justice. 

4.  FoBCiBLB  DBTAiinsB— e/fecl  of  informality  in  complaint.  An 
informality  in  a  complaint  in  an  action  of  forcible  detainer  does 
not  invalidate  the  judgment  after  a  trial  has  been  had  on  the 
merits. 

Forcible  detainer.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Richabd  S.  Tuthill,  Judge,  presiding.  Heard  In 
this  court  at  the  October  term,  1906.  Affirmed.  Opinion  filed  May 
ai.  1907. 

Henby  J.  GiBBS  and  James  N.  Tilton,  for  appellant. 
John  A.  Ibbmann,  for  appellee. 

Mb.  pBEsmiNQ  Justice  Bbown  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  by  Seth  Gibbs,  the  defendant  be- 
low, from  a  judgment  of  restitution  of  certain  prem- 
ises known  as  number  1141  North  Fortieth  avenue, 
in  favor  of  Walter  J.  Van  Derslice,  the  plaintiff  be- 
low. 

The  action,  which  was  one  of  forcible  drainer,  was 
begun  by  Van  Derslice  before  a  justice  of  the  peace 
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against  Seth  Gibbs  and  Mrs.  J,  Qibbs.  The  trans- 
cript from  the  justice's  docket  filed  in  the  Circuit 
Court  recites  that  a  complaint  was  filed  August  16, 
1905,  and  summons  ordered  and  issued  on  that  day. 
The  summons  was  served  on  both  defendants  by  leav- 
ing a  copy  thereof  with  Mrs.  J.  Gibbs  at  the  last  and 
usual  place  of  abode  of  both  defendants  and  informing 
her  of  the  contents  thereof. 

Before  the  case  was  tried,  at  least  before  judgmei^t 
was  asked  or  rendered,  the  plaintiff  dismissed  the 
suit  against  Mrs.  J.  Gibbs.  The  plaintiff  and. the  de- 
fendant, Seth  Gibbs,  being  in  court,  witnesses  were 
sworn  and  examined,  and  the  justice  found  that  said 
Seth  Gibbs  was  guilty  of  forcible  detainer  of  the 
preniises  described  in  the  complaint  and  gave  judg- 
ment in  favor  of  the  plaintiff.  Van  Derslice,  against 
said  defendant,  Seth  Gibbs,  for  restitution  of  the  prem- 
ises described  in  the  complaint  and  for  costs.  From 
this  judgment  the  defendant  appealed  to  the  Circuit 
Court.  In  the  Circuit  Court  the  case  came  on  to  be 
heard  before  the  court  and  a  jury  at  the  March  term, 
A.  D.  1906.  Evidence  was  there  heard,  and  witnesses 
sworn  and  examined  on  the  part  of  both  plaintiff  and 
defendant.  The  record  states  that  after  all  the  evi- 
dence was  introduced,  the  court  instructed  the  jury 
in  behalf  of  the  plaintiff  as  follows : 

'*And  now  at  the  close  of  all  the  evidence  comes  the 
plaintiff  and  moves  the  court  to  give  to  the  jury  the 
following  instruction:  The  court  instructs  the  jury 
to  find  the  issues  for  the  plaintiff  and  return  a  verdict 
finding  that  the  defendant,  Seth  Gibbs,  is  guilty  of  un- 
lawfully withholding  possession  of  the  premises  de- 
scribed in  the  complaint  herein  from  the  plaintiff,  Wal- 
ter J.  Van  Derslice." 

This  statement  of  the  record  may  technically  im- 
port verity,  but  it  is  on  its  face  absurd.  The  court 
probably  instructed  the  jury  to  find  the  issues  for  the 
plaintiff,  etc.,  but  it  did  not  instruct  them  merely  that 
the  plaintiff  moved  for  that  instruction.  If  it  did,  of 
course,  it  was  equivalent  to  no  instruction  at  all.    If  wq 
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were  forced  to  a  conclusion  in  this  case,  that  the  court 
ought  not  to  have  instructed  the  jury  peremptorily, 
but  should  have  left  it  to  decide  for  itself  the  issues, 
we  could  not,  from  this  record,  assume  that  the -jury 
had  been  so  peremptorily  instructed.  But  wq  do  not 
think  that  such  an  instruction  would  have  been  error. 
The  jury,  whether  it  is  to  be  considered  instructed 
or  uninstructed,  found  a  verdict  for  the  plaintiff  and 
that  the  defendant,  Seth  Gibbs,  was  guilty  of  unlaw- 
fully withholding  possession  of  the  premises  described 
in  tiie  complaint.  A  motion  for  a  new  trial  was  over- 
ruled by  the  court  and  judgment  was  given  on  the  ver- 
dict, from  which  judgment  the  present  appeal  was 
taken. 

The  first  objection  to  the  judgment  made  by  appel- 
lant is  that  no  demand,  as  required  by  the  statute, 
was  served  upon  Seth  Gibbs.  The  notice  addressed 
to  both  Seth  Gibbs  and  his  mother,  Mrs,  J.  Gibbs, 
was  served  by  one  F.  A  Cummings,  by  leaving  one 
copy  with  Mrs.  J.  Gibbs.  *'The  presumption  is,"  the 
apfpellant's  counsel  says,  that  **he  served  it  on  her  for 
herself  and  not  as  service  upon  appellant."  The  case 
of  Bell  V.  Bruhn,  30  111.  App.  300,  is  directly  in  point 
against  this  contention.  What  the  court  said  was  true 
in  that  case  is  true  in  this:  *' Notwithstanding  the 
fact  that  it  was  addressed  to  both  of  them,  the  service 
was  precisely  such  as  the  statute  requires  if  it  had 
been  addressed  to  him  alone,  and  it  is  to  be  presumed 
he  got  it." 

The  second  objection  of  appellant  is  that  there  is  no 
proof  that  there  was  a  complaint  ever  in  existence. 
The  existence  of  a  complaint  being  jurisdictional 
(Redfern  v.  Botham,  70  111.  App.  253),  there  can  be, 
under  these  circumstances,  no  valid  judgment,  counsel 
say. 

The  Circuit  Court  allowed  a  complaint  to  be  re- 
stored to  its  files,  on  the  theory  that  such  a  complaint 
had  existed  in  the  justice  court,  and  been  lost  after 
being  sent  to  the  Circuit  Court.  The  transcript  from 
the  justice  recited  that  a  complaint  had  been  made  be- 
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fore  him.  There  was  a  certificate  of  the  justice  for 
the  Circuit  Court  that  the  transcript  and  papers  ac- 
companying it  contained  a  full  and  perfect  statement 
of  all  the  proceedings  before  him.  There  was  evidence 
the  judge  of  the  Circuit  Court  found  that  a  paper  had 
been  attached  to  the  transcript  and  he  presumed  it  to 
be  the  complaint.  Such-  presumption  was  unneces- 
sary, we  think,  however.  It  was  the  jurisdiction  in 
the  justice  which  required  the  complaint.  On  appeal 
the  absence  in  the  Circuit  Court  of  the  actual  com- 
plaint filed  before  the  justice  is  not  fatal.  Proof  may 
be  made  there  was  such  a  complaint,  and  its  loss  or 
absence  supplied. 

This  is  what  this  court  implied  in  Eedfem  v. 
Botham,  supra,  and  in  Leiferman  v.  Osten,  64  111.  App. 
578,  and  it  is  exactly  what  was  done  in  the  case  at  bar, 
by  the  testimony  of  the  witness  Cummings,  and  was 
sufficient. 

Another  objection  is  that  the  complaint  as  restored 
was  signed  by  Cummings  and  not  Van  Derslice.  The 
complaint  may  be  presumed,  in  absence  of  proof  to 
the  contrary,  to  have  been  autographic  by  Cummings. 
The  writing  of  his  name  by  himself,  with  a  description 
of  his  capacity,  in  the  bo.dy  of  this  instrument,  may 
be  considered  in  connection  with  the  signature  to  show 
both  that  capacity  and  the  fact  that  it  was  brought 
to  the  attention  of  appellant.  The  complaint  may  be 
made  by  an  agent.    Patterson  v.  Graham,  140  111.  534. 

If  the  complaint  was  informal,  it  does  not  invalidate 
the  judgment  after  a  trial  on  the  merits  had  under  it. 
Willerton  v.  Shoemaker,  60  111.  App.  127. 

Finally,  it  is  insisted  that  on  the  merits  the  cause 
was  wrongly  decided,  that  the  rent  was  paid  until 
September  4,  1905,  and  that  no  right  of  dispossession 
under  a  five  days*  notice  existed.  We  do  not  think 
it  necessary  to  detail  or  discuss  the  argument  by 
which  this  contention  is  sought  to  be  sustained.  It  is 
ingenious,  but  not  sound.  It  rests  on  the  receipt 
which  Ellis  gave  August  8,  1905.  Even  the  purported 
signature  of  a  receipt  may  be  explained. 
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Tke  fact  appears  plainly  enough  that  the  defend- 
ants were  in  arrears  for  rent  due  to  Van  Derslice,  and 
the  court  was  right  in  instructing  the  jury,  as  we  sup- 
pose he  did,  to  find  for  the  plaintiff.  As  we  have  said, 
however,  the  record  importing  verity,  does  not  contain 
anything  which  shows  that  the  jury  were  not  left  free 
to  decide.  Assuming  that  they  were,  they  decided 
right 

The  judgment  of  the  Circuit  Court  is  afiSrmed. 

Affirmed. 


Patrick  O'Donnell^  Administrator^  ?•  John  M.  Ilealy. 
Gen.  No.  18,SS81. 

1.  Statutes — when  not  construed  a$  retrospective.  A  statute 
wiU  not  be  construed  as  retrospective  in  its  operation  unless  a 
purpose  to  give  it  retrospective  force  is  expressed  clearly  and 
positively,  or  Is  to  be  inferred  by  necessary,  unequivocal  and 
unavoidable  implication  from  the  words  of  the  statute,  taken  by 
themselves  and  in  connection  with  the  subject-matter,  and  the 
occasion  of  the  enactment,  admitting  of  no  reasonable  doubt,  but 
precluding  all  question  of  such  intention. 

2.  iNJuiiiEs  Act — one^ear  limitation  construed.  The  amenda- 
tory act  of  1905  did  not  prescribe  a  condition  to  the  right  of  ac- 
tion but  fixed  a  limitation,  which  limitation  is  not  retrospective  in 
its  operation. 

3.  Cause  of  action — what  is,  in  action  for  death  caused  hy  al- 
leged wrongful  act.  The  cause  of  action  is  the  negligence  which 
is  alleged  to  have  caused  the  death  of  the  plaintiff's  intestate,  and 
the  statute  commenced  to  run  at  the  time  of  the  death. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas  O. 
WiNDES,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1906.    Reversed  and  remanded.    Opinion  filed  May  31,  1907. 

B.  J.  Wbllman  and  McGoobty,  Poijx)Ck  &  Loeb,  for 
appellant. 


GoBHAM  &  Wales,  for  appellee. 
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Mr.  Ji/sticb  Adams  '  delivered  the  opinion  of  the 
court. 

Appellant,  as  administrator  of  the  estate  of  John 
P.  McGinn,  deceased,  sued  appellee  for  negligence, 
which  it  is  alleged  caused  the  death  of  his  intestate. 
The  appellee  pleaded  the  general  issue,  and  also  a 
special  plea,  in  substance  that  the  supposed  causes  of 
action  in  the  declaration  mentioned  did  not,  nor  did 
any  of  them,  accrue  to  the  plaintiff,  at  any  time  within 
one  year  before  the  commencement  of  the  suit.  The 
plaintiff  demurred  to  the  special  plea ;  the  court  over- 
ruled the  demurrer,  and  the  plaintiff  electing  to  stand 
by  the  demurrer,  the  court  rendered  judgment  for  the 
defendant  for  costs. 

The  contention  of  the  defendant's  counsel  is,  that 
the  action  was  barred  by  section  2  of  the  act  of  1853,  as 
amended  by  the  act  of  1903,  which  contains  these 
word:  ** Provided,  that  every  such  action  shall  be 
commenced  within  one  year  after  the  death  of  such 
person. '^  Hurd's  Eev.  Stats.  1905,  chap.  70,  sec.  2. 
The  act  of  1853  is  as  follows : 

*'Sec.  1.  Be  it  enacted  by  the  People  of  the  State 
of  Illinois,  represented  in  the  General  Assembly: 
Whenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect  or  default,  and  the  act,  neglect 
or  default  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  then  and  in 
every  such  case  the  person  who  or  company  or  cor- 
poration which  would  have  been  liable  if  death  had  not 
ensued,  shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured,  and  al- 
though the  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  felony. 

**Sec.  2.  Every  such  action  shall  be  brought  by  and 
in  the  names  of  the  personal  representatives  of  such 
deceased  person,  and  the  amount  recovered  in  every 
such  action  shall  be  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin  of  such  deceased  person,  and 
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shall  be  distributed  to  such  widow  and  next  of  kin,  in 
the  proportion  provided  by  law  in  relation  to  the  dis- 
tribution of  personal  property  left  by  persons  dying 
intestate ;  and  in  every  such  action  the  jury  may  give 
such  dfimages  as  they  sl^all  deem  fair  and  just  com- 
pensation, with  reference  to  the  pecuniary  injuries 
resulting  from  such  death  to  the  wife  and  next  of  kin 
of  such  deceased  person,  not  exceeding  the  sum  of 
$5,000:  Provided,  that  every  such  action  shall  be 
commenced  within  two  years  after  the  death  of  such 
person.*' 

Section  1  of  the  act  of  J853  is  as  originally  passed, 
but  section  2  of  the  act  was  amended  by  act  approved 
May  13,  1903,  in  force  July  1,  1903,  so  as  to  read  as 
follows : 

**Sec.  2.  Every  such  action  shall  be  brought  by  and 
in  the  names  of  the  personal  representatives  of  such 
deceased  person,  and  the  amount  recovered  in  every 
such  action  shall  be  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin  of  such  deceased  person,  and 
shall  be  distributed  to  such  widow  and  next  of  kin  in 
the  proportion  provided  by  law,  in  relation  to  the  dis- 
tribution of  personal  property  left  by  persons  dying 
intestate;  and  in  every  such  action  the  jury  may  give 
such  damages  as  they  shall  deem  fair  and  just  com- 
pensation with  reference  to  the  pecuniary  injuries  re- 
sulting from  such  death  to  the  wife  and  next  of  kin  of 
such  deceased  person  not  exceeding  the  sum  of  ten 
thousand  dollars:  Provided,  that  every  such  action 
shall  be  conmienced  within  one  year  after  the  death 
of  such  person.  Provided  further,  that  no  action  shall 
be  brought  or  prosecuted  in  this  state  to  recover  dam- 
ages for  death  occurring  outside  of  this  state,  and  that 
the  increase  from  five  thousand  to  ten  thousand  dol- 
lars in  the  amount  hereby  authorized  to  be  recovered 
shall  apply  only  in  cases  when  death  hereafter  oc- 
curs.** 

The  plaintiff's  intestate  died  July  3,  1901,  and  the 
suit  was  conmienced  July  2,  1903,  the  next  day  after 
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the  act  amending  section  2  of  the  act  of  1853  went  into 
force,  and  one  day  before  the  expiration  of  two  years 
from  the  death  of  McGinn.  Counsel  for  appellee  con- 
tend that,  as  no  aotion  could  be  maintained  at  common 
law,  the  act  giving  the  action  conferred  jurisdiction, 
and  that  it  is,  by  the  statute  as  amended,  a  condition 
of  the  right  to  maintain  an  action  that  suit  shall  be 
brought  within  one  year  from  the  time  of  the  death, 
and  that  the  provision  of  section  2,  as  amended,  is  not 
a  limitation,  but  a  condition,  on  performance  of  which 
the  right  of  action  depends,  and  cites,  in  support  of 
these  contentions  Dare  v.  Wabash  C.  &  W.  E'd  Co., 
119  111.  App.  256;  Staunton  Coal  Co.  v.  Fischer,  id. 
284;  Spaulding  v.  White,  173  111.  127,  and  Sharp  v. 
Sharp,  213  111.  332.  It  is  well  settled  that  such  action 
as  the  present  could  not  be  maintained  at  common  law, 
but  only  by  virtue  of  a  statute.  The  decision  in  Dare 
V.  Wabash,  etc.,  R^d  Co.,  supra,  was  similar  to  the 
present  case,  in  that  the  suit  was  commenced  within 
two  years  from  the  date  of  the  death  of  the  plaintiff's 
intestate,  and  not  within  one  year  from  such  date, 
and  section  2  of  the  statute,  as  amended,  was  in  force 
when  the  suit  was  commenced.  The  Appellate  Court 
of  the  Fourth  District  held  that  the  action  could  not 
be  maintained,  and  also,  in  Staimton  Coal  Co..  v. 
Fischer,  supra,  so  held,  under  like  circumstances.  In 
both  cases  the  court  cited  and  relied  on  the  decision  in 
Spaulding  v.  White,  173  111.  127. 

Section  7  of  "An  act  in  regard  to  Wills,*'  approved 
March  20,  1872,  in  force  July  1,  1872,  provides  as  fol- 
lows : 

**Sec.  7.  When  any  will,  testament  or  codicil  shall 
be  exhibited  in  the  county  court  for  probate  thereof 
as  aforesaid,  it  shall  be  the  duty  of  the  court  to  re- 
ceive probate  of  the  same  without  delay,  and  to  grant 
letters  testamentary  thereon  to  the  person  or  persons 
entitled;  and  to  do  all  other  needful  acts  to  enable  the 
parties  concerned  to  make  settlement  of  the  estate  at 
as  early  a  day  as  shall  be  consistent  with  the  rights 
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of  the  respective  persons  interested  therein;  Pro- 
vided, however,  that  if  any  person  interested  shall 
within  two  (2)  years  after  the  probate  of  any  such  will, 
testament  or  codicil  in  the  county  court  as  aforesaid 
appear,  and  by  his  or  her  bill  in  chancery  contest  the 
validity  of  the  same,  an  issue  at  law  shall  be  made  up 
whether  the  writing  produced  be  the  will  of  the  tes- 
tator or  testatrix  or  not,  which  shall  be  tried  by  a  jury 
in  the  Circuit  Court  of  the  county  wherein  such  will, 
testament  or  codicil  shall  have  been  proven  and  re- 
corded as  aforesaid  according  to  the  practice  in  courts 
of  chancery  in  similar  cases ;  but  if  no  person  shall  ap- 
pear within  the  time  aforesaid,  the  probate  as  afore- 
said shall  be  forever  binding  and  conclusive  on  all  of 
the  parties  concerned,  saving  to  infants,  or  non  com- 
pos mentis,  the  like  period  after  the  removal  of  their 
respective  disabilities.  And  in  all  such  trials  by  jury 
as  aforesaid  said  certificate  of  the  oath  of  the  wit- 
nesses at  the  time  of  the  first  probate  shall  be  ad- 
mitted as  evidence  and  to  have  such  weight  as  the  jury 
shall  think  it  may  deserve/* 

Section  7  was  amended  by  act  approved  May  15, 
1903,  in  force  July  1,  1903  (Hurd's  Rev.  Stat.  1903,  p. 
1906,  Sess.  Laws  1903,  p.  355),  the  sole  amendment 
being  that  the  words  *'one  year''  were  substituted  in 
the  section  for  the  words  ** three  years.'*  In  Spauld- 
ing  V.  White,  the  will  was  probated  March  29,  1894, 
and  the  bill  to  contest  it  was  not  filled  till  the  March 
term,  1897,  and  the  court  held  that  the  bDl  could  not  be 
maintained,  because  not  filed  within  one  year  from  the 
time  the  will  was  admitted  to  probate.  We  think 
there  is  a  material  distinction  between  section  7  of  the 
statute  in  regard  to  wills  and  the  statute  in  question 
in  this  case.  By  section  7  as  originally  passed  and  as 
amended,  the  right  to  file  a  bill  to  contest  the  validity 
of  a  will  is,  in  terms,  conditioned  an  an  appearance 
and  the  filing  of  the  bill  within  the  time  specified.  The 
language  is,  "provided,  however,  that  if  any  person 
interested  shall,  within  three  years,  or  within  one  year, 
by  the  amendment,  after  the  probate  of  any  such  will, 
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testament  or  codicil  in  the  County  Court,  as  aforesaid, 
appear,  and  by  his  or  her  bill  in  chancery  contest  the 
validity  of  the  same,  an  issue  of  law  shall  be  made 
up,''  etc.  By  the  section  the  right  to  file  a  bill  does 
not  accrue  until  there  is  an  appearance  and  a  filing  of 
the  bill  within  the  time  specified.  In  other  words,  ap- 
pearance and  the  filing  of  a  bill  after  probate  of  the 
will,  and  within  the  time  specified,  are,  by  section  7, 
conditions  precedent  to  the  exercise  of  the  right  to  con- 
test the  validity  of  the  will.  Without  such  appearance 
and  a  bill  filed,  the  court  was  without  jurisdiction  to 
proceed. 

In  addition  section  7  providQs  that  **if  no  person 
shall  appear  within  the  time  aforesaid,  the  probate 
shall  be  forever  binding  and  conclusive  on  all  of  the 
parties  concerned,  saving  to  infants  or  persons  no7i 
compos  mentis  the  like  period  after  the  removal  of 
their  respective  disabilities.'' 

Section  1  of  the  act  in  question  in  this  case  is  the 
same  as  it  was  when  passed  in  1853,  and  in  cases  where 
the  death  of  a  person  shall  be  caused  by  the  wrongful 
act,  neglect  or  default  of  another  person  or  corpora- 
tion it  grants  a  right  of  action  against  the  person  who 
or  the  corporation  which  would  have  been  liable  had 
death  not  ensued. 

.  This  right  of  action  is  granted  unconditionally,  and 
in  express  terms  by  the  section,  in  this  essentially  dif- 
fering from  section  7  of  the  act  in  regard  to  wills, 
which,  as  we  have  seen,  annexes  to  the  grant  a  condi- 
tion which  must  be  complied  with  before  the  will  can 
be  contested. 

To  sustain  the  contention  of  coimsel  for  appellee 
would  be  to  give  retrospective  eflFect  to  section  2  of  the 
act,  as  amended  by  the  act  of  1903.  There  is  no  lan- 
guage in  the  section  which  warrants  such  construction. 
The  general  rule  is  that  ''no  statute  is  to  have  a  retro- 
spect beyond  the  time  of  its  commencement."  Pot- 
ter's Dwarris  on  Statutes  and  Constitutions,  p.  162. 
In  Endlich  on  the  Interpretation  of  Statutes,  section 
271,  it  is  said :    ''They  are  construed  as  operating  only 


Digitized  by 


Google 


Chicago— First  District— A.  D.  1907.    193 

O^Donnell  y.  Healy. 

on  cases  or  facts  which  come  into  existence  after  the 
statutes  were  passed,  unless  a  retrospective  effect  be 
clearly  intended/'  In  the  same  section  tha  author 
says:  **A  construction  giving  to  a  statute  a  prospect- 
ive operation  is  always  to  be  preferred,  unless  a  pur- 
pose to  give  it  a  retrospective  force  is  expressed  by 
clear  and  positive  command,  or  to  be  inferred  by 
necessary,  unequivocal  and  unavoidable  implication 
from  the  words  of  the  statute,  taken  by  themselves 
and  in  connection  with  the  subject-matter,  and  the 
occasion  of  the  enactment,  admitting  of  no  reasonable 
doubt,  but  precluding  all  question  of  such  intention.*' 

The  Supreme  Court  in  Walker  v.  The  People,  202 
BL  34,  40,  cite  Wood  on  Limitations,  p.  28,  to  the  same 
effect.  (By  mistake  ^'Thompson''  is  printed  instead 
of  Wood.)  In  Wall  v.  C.  &  0.  R'd  Co.,  200  HI.  66, 
the  court  held,  in  effect,  that  the  provision  in  section  2 
of  the  statute  as  passed  in  1853,  was  a  limitation.  In 
that  case,  the  plaintiff's  intestate  suffered  an  injury 
May  24,  1896,  which  resulted  in  his  death,  and  it  ap- 
pearing on  the  face  of  the  declaration  that  more  than 
two  years  had  elapsed  since  the  injury,  the  defend- 
ant demurred^  relying  on  the  provision  in  section  2, 
requiring  suit  to  be  commenced  within  two  years  from 
the  time  of  death.  The  court  held  that  the  question 
whether  the  plaintiff  was  barred  by  the  statute  could 
not  be  raised  by  demurrer,  but  only  by  plea,  so  as  to 
give  the  plaintiff  an  opportunity  to  plead  any  special 
matter  which  would  prevent  the  bar  of  the  statute. 
The  court,  in  several  places  in  the  opinion,  refers  to 
the  two-year  provision  as  a  statute  of  limitation,  as 
we  think  it  clearly  is. 

Section  70  of  the  administration  act,  as  originally 
passed,  limited  the  time  for  exhibiting  claims  against 
an  estate  to  two  years,  unless  creditors  should  find 
other  estate  of  the  deceased  not  inventoried  or  ac- 
counted for  by  the  executor  or  administrator.  Kurd's 
Bev.  Stat.  1901,  p.  116.  By  an  act  in  force  July  1, 
1903,  the  section  was  amended  by  limiting  the  time  for 
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exhibiting  claims  to  one  year.    Kurd's  Eev.  Stat.  1905, 
p.  116. 

In  Hathaway  v.  Merchants'  Trust  Co.,  218  HI.  580, 
it  appeared  that  the  Merchants'  Trust  Co.  filed  its 
claim  in  the  Probate  Court  May  2,  1904,  nearly  two 
months  before  the  amendatory  act  of  1903  took  effect. 
The  Probate  Court  allowed  the  claim  July  25,  1904, 
after  the  mandatory  act  took  effect.  The  defense  was 
that  the  claim  was  barred  by  the  act  of  1903.  Stating 
the  question  to  be  decided,  the  court  say:  '^The  sole 
question  is  whether  the  claim  of  defendant  in  error  is 
barred  by  the  amendment  of  May  15,  1903,  it  not  hav- 
ing been  filed  within  one  year  from  the  date  of  the 
issue  of  letters  testamentary,  or  whether  the  statute 
which  existed  prior  to  the  amendment  was  in  force 
as  to  such  claims,  entitling  the  claimant  to  two  years 
from  the  date  of  the  issue  of  letters  in  which  to  file 
its  claim."  The  court  held  that  the  statute  which 
existed  prior  to  the  amendment  was  in  force  as  to 
the  claim,  and  said:  *'The  statute  will  only  be  given 
a  retroactive  effect  when  it  was  clearly  the  intention 
of  the  legislature  that  it  should  so  operate.  (Fisher  v. 
Green,  142  111.  80.)  And  even  where  this  intention 
clearly  appears,  it  will  not  be  given  effect  if  to  do  so 
would  render  it  unreasonable  or  unjust.  If  a  reason- 
able time  is  given  for  bringing  a  suit  or  filing  claims 
after  the  amendment  takes  effect,  it  may  be  valid  and 
binding.  Byhiner  v.  Frank,  105  111.  326,  19  Am.  & 
Eng.  Ency.  of  Law,  2nd  ed.,  168, 169 ;  Walker  v.  People, 
202  111.  34,  quoting  from  Wood  on  Limitation  of 
Actions,  page  28,  by  mistake  printed  as  Thompson  on 
Limitation  of  Actions."  See,  also,  Brennan  v.  Elec- 
trical Installation  Co.,  120  HI.  App.  461,.  470. 

Counsel  for  defendant's  special  plea  recognizes  the 
one-year  provision  is  a  limitation.  It  is,  as  hereto- 
fore stated,  that  the  cause  of  action  did  not  accrue 
within  one  year  next  before  the  commencement  of  the 
suit.  The  proposition  of  defendant's  counsel,  that  the 
cause  of  action  accrued  at  the  time  of  commencement 
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of  the  suit,  is  unsound.  The  cause  of  action  is  the 
negligence  which  is  alleged  to  have  caused  the  death 
of  the  plaintiff's  intestate,  and  his  death.  Leroy  v. 
City,  81  HI.  114.  We  think  it  unnecessary  to  pursue 
the  subject  further.  The  judgment  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Thomas  T.  Scott  y.  Litta  Cohm 
Gen.  No.  18.295. 

1.  CusTODT  OF  CBiLD— -prime  consideration  in  atioardinff.  After 
dlYoroe  the  prime  consideration  which  determines  to  whom  the 
custody  of  the  issue  of  the  marriage  should  he  awarded,  is  the  good 
of  that  Issue. 

2.  Chancellob — when  may  not  decide  question  pf  custody  of 
child  upon  independent  investigation.  A  chancellor  cannot  deter- 
mine the  question  as  to  the  custody  of  a  child  upon  an  independent 
inrestlgation  made  hy  him,  through  agreement  of  counsel  for  the 
parties,  especiaUy  where  the  inyestlgation  was  not  personally  made. 

DlTorce.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  CHABLB8  M.  Walker,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1906.    Reversed.    Opinion  filed  May  31,  1907. 

Statement  by  the  Court,  Appellee  and  *  appellant, 
prior  to  February  10,  1902,  were  husband  and  wife. 
At  that  date  the  Circuit  Court  rendered  a  decree,  at 
the  suit  of  appellee,  divorcing  her  from  appellant. 
They  had  one  child,  the  sole  issue  of  their  marriage, 
Lake  Y.  Scott,  who  was  six  years  of  age  February 
27,  1906,  The  decree  of  divorce  contains  the  follow- 
ing: **It  is  further  ordered  by  the  court  that  the  sole 
care,  custody  and  control  of  the  child  of  the  parties 
hereto,  Lake  Y.  Scott,  be,  and  the  same  is  hereby  given 
to  the  said  defendant,  Thomas  Y.  Scott,  until  the  fur- 
ther order  of  the  courf  It  appears  from  the  evi- 
dence that,  by  arrangement  between  the  parties,  the 
defendant  was  to  have  the  custody  of  the  child,  and 
for  that  and  other  considerations,  he  did  not  defend 
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the  suit.  At  the  time  the  decree  was  rendered,  appel- 
lant was  living  in  Springfield,  in  this  state,  and  ap- 
pellee was  in  the  city  of  Chicago. 

N^ovember  29,  1905,  appellee  filed  a  petition  in  the 
divorce  cause,  in  the  Circuit  Court,  in  which,  after  set- 
ting up  the  prior  proceedings,  as  above  stated,  it  is 
averred,  in  substance,  that  appellee,  since  the  divorce, 
was  married  to  Samuel  A.  Cohn,  who  is  engaged  in 
the  restaurant  business,  and  that  she  and  Cohn  were 
residing  at  3356  Indiana  avenue,  in  the  city  of  Chi- 
cago, and  that  since  the  entry  of  the  decree  appellant 
has  married,  and  the  child  has  resided  with  him  in 
Springfield,  in  this  state ;  that  at  the  time  of  entry 
of  the  decree  appellee  was  not  able  to  care  for  her- 
self and  the  child,  but  is  now  able  to  care  for  him,  to 
which  her  husband  has  consented.  It  is  also  averred 
that  she  has  been  permitted  to  see  the  child  but  sel- 
dom, and  on  such  occasions  has  had  to  go  to  Spring- 
field, Illinois,  to  see  him,  and  that  appellant  has  re- 
fused to  permit  the  child  to  visit  her,  and  the  child 
is  taught  to  regard  another,  not  of  kin  to  him,  as  his 
mother.  A  modification  of  the  decree  is  prayed,  al- 
lowing the  appellee  the  custody  and  care  of  the  child 
for  a  part  of  each  year.  Issues  were  joinfed  by  an- 
swer and  replication ;  the  cause  was  heard  on  evidence 
produced  in  open  court,  and,  July  17,  1906,  the  court, 
after  finding  in  favor  of  appellee,  decreed  as  follows: 

'*It  is  therefore  ordered,  adjudged  and  decreed  that 
in  said  decree  entered  in  this  cause  on*  the  15th  day 
of  December,  A.  D.  1901,  the  following  words,  *It  is 
further  ordered  by  the  court  that  the  sole  care,  cus- 
tody and  control  of  the  child  of  the  parties  hereto,  to 
wit,  Lake  Y.  Scott,  be  and  the  same  is  given  to  the 
defendant,  Thomas  Y.  Scott,  until  the  further  order 
of  this  court,*  be  struck  out,  and  henceforth  are  of 
no  further  force  and  effect. 

**  And  it  is  now  here  further  ordered  and  decreed  by 
the  court,  that  the  care,  custody  and  control  of  the 
said  Lake  Y.  Scott,  a  minor  child  of  the  said  Litta 
Scott,  now  Litta  Cohn,  and  the  said  defendant,  Thomas 
Y.  Scott,  be  and  the  same  is  now  hereby,  on  the  17th 
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day  of  July,  A.  D.  1906,  given  to  the  said  Litta  Cohn 
on  and  from  the  date  of  the  entry  of  this  decretal  or- 
der, for,  during  and  until  the  first  day  of  September, 
A.  D.  1906. 

**And  it  is  also  ordered  and  decreed  that  said  de- 
fendant shall,  on  the  first  day  of  July  of  each  year 
hereafter,  permit,  without  interference  or  hindrance, 
said  Litta  Cohn  to  take  care  and  custody  of  said  child 
and  to  bring  him  to  her  house  in  the  city  of  Chicago, 
and  there  remain  until  the  last  day  of  August  of  each 
year,  the  said  Litta  Cohn  being  further  given  until 
the  time  last  aforesaid,  of  each  year,  the  care  and  cus- 
tody of  said  child.  Lake  Y.  Scott. 

''It  is  further  ordered  that  both  or  either  of  said 
parties  shall  be  at  liberty  from  time  to  time  to  in- 
voke the  aid  of  this  court  to  enforce  this  part  of  this 
decree  and  order,  or  to  alter,  change  or  amend  the 
same.^' 

Peasb,  Smietanka  &  PoLKBY,  for  appellant. 
Edward  H.  Mobbis,  for  appellee. 

Mb.  Justice  Adams  delivered  the  opinion  of  the 
court. 

It  is  assigned  as  error  that  the  decree  is  contrary 
to  the  evidence,  and  that  the  court  erred  in  awarding 
the  custody  of  the  child  to  appellee  during  the  months 
of  July  and  August  of  each  year.  The  appellant  is  a 
druggist,  and  before  and  since  the  rendition  of  the  de- 
cree of  divorce  has  resided  in  Springfield,  in  this  state, 
and  about  November  1, 1904,  he  married  again,  is  keep- 
ing house,  and  receives  a  salary  of  $80  per  month  from 
a  Springfield  firm  engaged  in  the  drug  business.  A 
short  time  before  the  decree  of  divorce  was  rendered, 
while  appellee  was  living  in  Chicago  with  her  mar- 
ried sister,  appellant,  in  response  to  letters  received 
from  appellee's  sister  and  brother-in-law,  came  to  Chi- 
cago and  got  the  child,  with  appellee's  consent,  and 
took  him  to  his,  appellant's,  mother,  Mrs.  Martha 
Scott,  who  owns  and  resides  on  a  farm  about  two 
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and  one-half  miles  from  Berlin,  Illinois,  which  latter 
place  is  in  Sangamon  county,  and  about  seventeen 
miles  from  Springfield.  Appellant's  sister  and  brother- 
in-law,  Mr.  and  Mrs.  Robertson,  and  their  children, 
also  live  on  the  farm  with  Mrs.  Martha  Scott.  The 
child.  Lake  Y.  Scott,  has  lived  with  his  grandmother 
ever  since  he  was  taken  to  her  place  before  the  di- 
vorce. Appellant  pays  ten  dollars  per  month  for  his 
board  and  clothes  him.  The  uncontroverted  evidence 
is  that  the  child  is  well  cared  for  and  is  strong,  con- 
tented and  happy.  Mrs.  Martha  Scott  has  an  excel- 
lent reputation  and  is  respectably  connected.  The  fol- 
lowing witnesses  testify  to  appellant's,  reputation: 

H.  Clay  Wilson:  Have  known  Scott  eight  or  ten 
years.  He  stands  fairly  well  as  a  citizen  in  the  com- 
munity, is  amply  able  to  care  for  and  educate  his 
child;  has  never  been  idle  since  I  have  known  him,  al- 
ways stuck  to  his  business. 

G.  W.  Hulett:  Have  known  Scott  s6ven  years;  he 
worked  for  me  four  and  one-half  years.  He*  is  a  re- 
spectable citizen  and  amply  able  to  take  care  of  and 
educate  his  child. 

Six  other  witnesses  testified  to  the  same  effect.  This 
evidence  is  not  controverted.  Appellee  testified  that 
she  had  nothing  to  say  against  the  character  of  appel- 
lant or  of  those  caring  for  the  child.  That  the  child 
is  well  and  amply  provided  for,  and  is  strong,  healthy 
and  happy,  and  is  surrounded  by  a  good  moral  atmos- 
phere, is  abundantly  proven,  and  there  is  not  a  scin- 
tilla of  evidence  to  the  contrary. 

Appellee  testified  that  since  the  decree  of  divorce 
was  rendered,  she  visited  the  child  at  her  own  expense, 
going  at  first  about  every  month;  that  the  child  was 
living  with  his  grandmother,  about  seventeen  miles 
from  Springfield,  and  when  she  saw  him  he  did  not 
recognize  her  as  his  mother ;  that  he  called  his  grand- 
mother mama,  and  that  she  has  asked  to  have  the  child 
visit  her  in  Chicago,  which  has  been  refused. 

Appellant  testified  that  he  instructed  his  people 
that  he  wished  them  to  treat  appellee  properly  when 
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she  visited  the  child;  that  he  thought  this  no  more 
than  right  as  she  was  the  child's  mother,  and  that 
there  was  no  restriction  placed  on  her  as  to  visiting 
the  child.  Mrs.  Bobertson,  appellant's  sister,  who, 
with  her  husband  and  children,  lives  with  Mrs.  Martha 
Scott,  testified:  *'I  have  known  Mrs.  Litta  Scott  about 
eight  years.  She  has  been  out  to  see  the  child.  She 
generally  came  about  one  o'clock  and  left  at  four. 
The  last  time  she  was  there,  she  stayed  fifteen  min- 
utes ;  the  train  was  late.  She  would  stay  several  days 
in  Springfield.  I  gaid  to  her,  'I  should  think  you  would 
stay  longer  with  your  child.'  She  said,  'I  have  friends 
in 'Springfield,  and  I  cannot  stay  longer  with  him.' 
We  always  treated  her  kindly  and  made  her  welcome. 
She  seemed  glad  to  see  the  child,  but  there  was  no 
emotion  when  she  would  leave.  She  was  out  for  the 
last  time  in  August,  1904.  Sometimes  she  bought  him 
toys  and  two  or  three  times  she  bought  him  candy. 
She  has  never  written  but  once  to  my  mother  about 
the  child.  She  has  never  written  to  him.  The  child 
has  been  with  us  four  years,  the  first  of  last  month." 
We  think  it  unnecessary  and  inexpedient  to  refer 
specially  to  the  evidence  in  respect  to  appellee's  man- 
ner of  life  and  conduct  since  the  divorce  and  since  she 
became  acquainted  with  him  whom  she  now  calls  her 
husband.  Suffice  it  to  say  that  there  is  not  a  particle 
of  evidence  in  the  record  tending  in  the  least  to  prove 
that  she  is  a  fit  person  to  have  the  care  and  custody 
of  the  child  for  two  months  in  each  year  or  for  any 
time.  The  evidence  tends  to  prove  the  contrary. 
Counsel  for  appellee  does  not,  in  his  argument,  rely 
on  any  evidence  in  the  record,  aside  from  financial 
ability,  as  tending  to  show  that  appellee  is  a  fit  per- 
son to  have  the  custody  of  the  child,  or  that  it  would 
be  to  his  interest,  in  any  way,  to  be  transferred  from 
the  custody  of  appellant  to  that  of  appellee  for  any 
time.  Counsel  for  appellee  contends  that  counsel  for 
the  parties,  respectively,  agreed  that  the  chancellor 
might  investigate  for  himself  and  decide  accordingly, 
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and  that  the  court  so  did.  In  support  of  this  conten- 
tion the  following  is  relied  on : 

February  17,  1906,  after  the  evidence  was  all  in  and 
argument  heard,  the  following  occurred: 

*'The  Court :  It  has  gotten  up  to  this  point,  whether 
the  extent  to  which  Mr.  Cohn  has  been  shown  by  the 
evidence  is  sufficient  evidence  to  say  that  his  home 
there  would  be  an  improper  place  for  this  child  to  be 
because  he  has  been  shown  to  be  a  gambler.  That  is 
the  way  it  seems  to  me,  and  I  was  going  to  make  this 
suggestion.  I  will  investigate  this  further;  if  it  is 
true,  and  so  remains,  then  the  child  ought  not  to  go 
there. 

Mr.  Pease:    If  what,  your  Honor! 

The  Court:  If  what  I  just  stated  is  true  then  the 
child  ought  not  to  go  there,  but  if  further  examination 
shows,  nevertheless,  that  the  surroundings  and  the 
home  life  would  be  the  proper  place  for  a  young  boy 
of  that  age  to  be  for  a  reasonable  time  during  vaca- 
tion, why,  I  think  he  ought  to  go. 

Mr.  Morris:  Does  your  Honor  say  you  want  fur- 
ther evidence! 

The  Court:  I  don't  know  whether  I  will  ask  you 
to  get  it  or  not;  I  may  be  able  to  find  out  myself. 

Mr.  Morris:  That  is  right,  your  Honor,  you  can 
make  any  investigation,  any  suggestion  that  we  can 
make ;  we  will  be  glad  to  assist  the  court. 

The  Court:  The  court  can  make  the  investigation 
in  its  own  way  in  reference  to  Mr.  and  Mrs.  Cohn's 
home  life. 

Mr.  Morris:  Nothing  pleases  me  better  if  your 
Honor  comes  to  that  conclusion. 

Mr.  Pease :    That  is  perfectly  satisfactory  to  me. 

The  Court:  I  don't  know  when  I  ever  decided  a 
case  with  so  much  satisfaction. 

Mr.  Morris:  Investigation  as  to  the  condition  of 
home  life. 

The  Court:    I  think  that  ought  to  be  done. 

Mr.  Pease :    I  think  your  Honor  is  putting  the  mat- 
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ter  not  only  on  a  sound  legal  principle,  but  sound  com- 
mon sense. 

The  Court :  In  the  meantime  Mr.  Scott  can  take  the 
boy  to  his  home  and  put  him  in  school.  What  school 
are  you  going  to  send  him  tof 

July  17,  1906,  the  following  occurred: 

"Mr.  Pease:  I  don't  know  what  investigation  your 
Honor  has  made  in  the  matter.  As  I  stated  the  other 
day,  I  presume  the  amount  of  work  your  Honor  has 
done  the  last  two  months,  you  have  not  much  time  to 
investigate  this  matter. 

The  Court :  I  have  my  own  way  of  doing  it.  I  have 
not  made  a  personal  investigation. 

Mr.  Pease :  This  all  happened  after  the  hearing  of 
March  1st.  Of  course,  I  knew  that  Judge  Walker  was 
too  busy  to  go  out  and  investigate  this  household,  al- 
though the  police  department  of  this  city  can  furnish 
you  all  the  information  you  want  with  regard  to  this 
man  here. 

Mr.  Morris :  You  are  asking  the  court  to  try  a  mat- 
ter between  the  landlord  and  tenant. 

Mr.  Pease:  I  simply  state  to  the  court  the  head  of 
the  gambling  detail  can  furnish  the  necessary  inform 
mation,  or  the  clerk  at  the  Harrison  street  station. 

The  Court:  I  have  probably  as  good  means  of  in- 
formation as  any  man  in  Chicago,  I  think.  I  was  cor- 
poration counsel  of  Chicago  for  four  years,  and  I  was 
alderman  for  two  terms  before  that,  and  if  anybody 
can  show  me  anything  about  the  police  department 
I  would  like  to  find  it  out.  I  have  caused  to  be  made 
a  very  thorough  investigation  as  to  Mr.  Cohn,  and  I 
am  very  well  satisfied  that  he  is  all  right.  I  know  all 
about  him.  Whatever  was  brought  out  in  this  hearing 
is  no  surprise  to  me. 

She  seems  to  show  it  now,  whether  she  showed  it 
before  or  not;  she  is  showing  it  now.  All  that  remains 
for  me  to  do  is  to  find  out  whether  the  surroundings 
of  her  home  are  a  proper  place,  and  from  what  I  hear 
of  Cohn,  I  am  very  well  satisfied  that  that  child  will 
not  be  injured  in  any  way. 
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Mr.  Pease:    What  have  you  heard  of  hert 

The  Court :    What  have  I  heard  of  hert 

Mr.  Pease:    Yes. 

The  Court:    Since  then,  nothing  at  all.*' 

It  is  apparent  that  the  chancellor  made  no  personal 
investigation  whatever.  He  expressly  so  says,  and  we 
are  asked  to  decide  on  what  the  court  may  have  heard 
from  others,  not  under  oath,  whose  statements  do  not 
appear  in  the  record,  and  this  relating  only  to  Mr. 
Cohn,  of  whom  the  court  says,  **I  am  very  well  satis- 
fied that  he  is  all  right.  *'  Asked  what  he  had  heard 
of  appellee,  since  the  evidence  closed,  the  chancellor 
said,  ** Since  then,  nothing  at  all.*' 

Counsel  for  appellant  say  that  the  judge  determined 
the  issues,  not  only  by  the  evidence  heard  in  open 
court,  but  by  the  investigation  which  he  caused  to  be 
made.  We  can  only  determine  the  issues  by  the  evi- 
dence produced  in  open  court.  This  is  not  like  a  con- 
demnation case,  in  which,  by  the  Eminent  Domain 
Act,  the  jury,  on  request  of  either  party,  may  view 
the  premises  to  be  condemned,  and  their  view  is  evi- 
dence. If  the  chancellor  might  decide  partly  on  an 
investigation  made  out  of  court,  such  as  it  is  claimed 
was  made  in  this  cause,  then  he  might  decide  wholly, 
on  such  investigation,  the  only  difference  between  the 
two  cases  being  not  in  kind,  but  in  degree.  No  agree- 
ment between  counsel,  such  as  is  claimed  to  have  been 
made,  can  bind  the  minor,  whose  interest  is  the  main 
question  to  be  considered. 

In  2  Bishop  on  Marriage  and  Divorce,  under  the 
sub-title,  '^The  custody  independently  of  Divorce  and 
Divorce  proceedings,"  parag.  1161,  p.  453,  it  is  said: 
^'The  good  of  the  child  is  universally  deemed  to  be 
the  leading  consideration,  to  which  the  claims  of  all 
other  persons  must  yield  on  sufficient  pressure;"  and 
the  same  author,  in  parag.  1193,  p.  464,  under  the  next 
sub-title,  **The  custody  on  and  after  the  Divorce,'' 
says:  *'It  is  both  law  and  common  sense,  that  the 
superior  right  goes  with  the  superior  interest.     So 
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that  ilow,  more  emphatically  than  under  the  circum- 
stances of  the  other  sub-title,  the  good  of  the  child  is 
the  controlling  force  in  directing  its  custody/' 

In  Hewitt  v.  Long,  76  111.  399,  408, the  court  say: 
"In  disposing  of  the?  custody  of  children,  the  primary 
object  should  be  the  good  of  children,''  and  in  Umlauf 
V.  Umlauf,  128  111.  378,  380,  this  language  occurs: 
**The  controlling  consideration,  when  both  the  hus- 
band and  the  wife  are  equally  fit  to  have  the  care  of 
the  children,  is  the  welfare  of  the  children,  and  not 
the  gratification  of  either  parent." 

This  is  not  a  case  in  which  the  parents  are  equally 
fit  to  have  the  care  of  the  child ;  on  the  contrary,  the 
great  weight  of  the  evidence  manifestly  is,  that  the 
appellant  is,  both  by  character  and  financial  ability, 
fit  to  have  the  custody  and  care  of  the  child,  while  the 
evidence  as  to  appellee's  personal  fitness  to  have  such 
custody  is  as  heretofore  stated. 

We  regard  the  decree  as  being  manifestly  against 
the  clear  weight  of  the  evidence. 

The  evidence  clearly  shows  that  it  is  for  the  inter- 
est of  the  child  to  remain  in  the  custody  and  care  of 
appellant.  No. obstacle  appears  to  appellee  visiting 
the  child  as  often  as  she  may  desire  so  to  do. 

The  decree  of  July  17, 1906,  appealed  from,  will  be 
reversed. 

Reversed. 


Wallaee  A.  Lowell  et  a1.  y.  E.  B.  Perry. 

een.  No.  18,297. 

1.  Abstract — when  atllrmance  upon  insufficient,  may  he  awarded. 
Where  an  abstract  filed  upon  appeal  Is  not  In  compliance  with  the 
rule,  it  Is  within  the  discretion  of  the  Appellate  Ck>urt  to  affirm 
the  Judgment,  if  the  abstract  contains  sufficient  of  form  and  sub- 
stance to  disclose  a  cause  of  action. 

2.  Abstbact — when  reversal  will  follow  notwithstanding  insuf- 
ficiency of.    Notwithstanding  the  abstract  filed  on  appeal  is  insuf- 
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ficlent,  a  reyereal  will  follow  if  neither  the  abBtract  nor  the  record 
discloses  a  cause  of  action. 

3.  Judgment — when  reversal  will  he  as  to  all  parties.  A  judg- 
ment at  law  is  a  unit  and  if  unsupported  as  to  one  party  thereto 
it  will  be  reversed  as  to  all. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  BiAscus  Kavanaoh,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1906.  Re- 
yersed  and  remanded.    Opinion  filed  May  81,  1907. 

M.  L.  Thaokaberbt  and  J*  H.  Hill,  for  appellants. 

G.  B.  OHAMBSRLiir,  for  appellee;  A.  F.  W*  Siebel^  of 
counsel. 

Mb.  Justice  Holdoh  delivered  the  opinion  of  the 
court. 

The  abstract  in  this  case  is  wholly  unintelligible. 
It  is  partly  an  index  to  the  record,  and  the  balance 
consists  of  indiscriminate  and  disjointed  excerpts  from 
the  testimony  of  witnesses  which  in  no  way  disclose  an 
understandable  cause  of  action.  Where  an  abstract  is 
in  some  respects  informal,  but  on  its  face  contains  suf- 
ficient of  form  and  substance  to  disclose  a  cause  of 
action,  it  is  our  duty  to  affirm  the  judgment  appealed 
from.  But  this  abstract,  neither  as  to  parties  nor 
subject-matter,  contains  any  substantive  form  or  fact, 
from  which,  with  all  legitimate  inferences  flowing 
therefrom,  the  judgment  can  be  maintained.  In  this 
dilemma  we  turn  to  the  record  itself  to  ascertain 
whether  or  not  it  contains  sufficient  prima  facie  proof 
in  form  and  substance  sustaining  the  judgment  and 
justifying  an  affirmance.  An  examination  of  the  rec- 
ord is  equally  mystifying. 

The  judgment  appealed  from  is  against  Lowell  and 
Buck,  and  is  for  $250. 

The  suit  originated  before  a  Cook  County  justice  of 
the  peace,  and  was  brought  by  appellee  against  the 
Chicago  Fire  Insurance  Company,  a  corporation,  S. 
W.  Jacobs,  W.  A.  Lowell,  E.  M.  Chamberlain  and  B.  N. 
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Back,  and  a  judgment  was  rendered  against  all  of 
them  February  23,  1901,  for  $200.  From  this  judg- 
ment appellant,  Wallace  A,  Lowell,  perfected  ah  ap- 
peal to  the  Superior  Court.  The  other  appellant  en- 
tered his  appearance,  and  the  cause  proceeded  to  trial 
against  them  before  the  Superior  Court  and  a  jury, 
the  latter  rendering  a  verdict  agiainst  appellants  in 
favor  of  appellee  for  $250,  upon  which  verdict,  after 
the  overruling  of  a  motion  for  a  new  trial,  judgment 
was  entered. 

It  is  impossible  to  discover  from  the  evidence  of  the 
witnesses  in  this  record  the  nature  of  appellee's  claim. 
Appellee  was  not  a  witness.  No  one  who  testified  had 
any  personal  acquaintance  with  appellee  or  knowl- 
edge of  the  matters,  if  any,  upon  which  his  claim  rests. 
Chamberlin,  the  lawyer  witness,  received  the  claim 
from  appellee  through  the  mail.  What  that  claim 
was  the  record  fails  to  disclose.  Chamberlin  testifies 
to  a  conversation  with  Lowell  and  Jacobs,  in  which  the 
witness  said  to  them:  '*This  is  for  work  done  by 
Mr.  Perry  up  there  in  Minneapolis,  and  they  said,  yes, 
he  has  done  the  work  and  we  owe  him  for  that  and 
we  will  pay  him.''  (R.  p.  29.)  Again,  this  witness 
narrates  the  following  conversation  with  Lowell  and 
Jacobs  (R.  p.  29) :  *'Mr.  Perry  claims  here  $200  for 
work  he  has  done  for  you,  gentlemen,  in  the  field  in 
soliciting  insurance  for  the  months  of  September  and 
October,  and  he — ^you  owe  him  for  this  work  $200  and 
for  cash  expense,  and  they  said,  yes,  that  is  correct 
and  we  will  pay  it.''  This  evidence  seems  to  us  wholly 
insufficient  to  support  a  claim  against  appellants  or 
against  them  and  their  co-defendants  originally  sum^ 
moned  before  the  justice  of  the  peace,  and  wholly  in- 
sufficient to  create  a  joint  liability  against  them  or 
against  appellants.  If  by  any  process  of  reasoning,  or 
without  it  by  violent  assumption,  this  testimony  can 
be  held  to  establish  a  claim  against  anybody,  it  would 
seem  to  point  to  Lowell  and  Jacobs  upon  their  alleged 
admissions  and  promise  to  pay,  but  how  it  can  be  held 
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to  constitute  evidence  supporting  a  judgment  against 
Lowell  and  Buck,  we  are  unable,  to  divine. 

When  we  come  to  the  evidence  of  Detective  Wool- 
ridge,  we  find  it  equally  unsatisfactory  and  wholly  in- 
sufficient to  uphold  this  judgment.  Most  of  Wool- 
ridge's  conversations  were  with  Jacobs,  who  told  him, 
he  says,  that  Lowell  was  his  partner,  and  that  they 
claimed  to  be  the  Chicago  Fire  Insurance  Company, 
and  were  engaged  in  promoting  a  lot  of  other  fire  in- 
surance companies.  Woolridge  then  details  consider- 
able hearsay  evidence  which,  if  true,  might  tend  to 
prove  that  these  fire  insurance  promoting  schemes 
smacked  of  fraud.  But  whether  this  be  true  or  not  is 
entirely  irrelevant  here,  for  nowhere  does  it  appear 
that  appellee  did  any  work  or  advanced  any  money 
for  any  of  them  at  the  request  of  appellants  or  any- 
one else.  What  insurance  appellee  solicited,  if  any, 
we  are  unable  to  say  from  the  record.  Woolridge  fur- 
ther testifies  that  he  had  a  lot  of  shares  of  stock  of 
several  insurance  companies  with  Buck's  name  upon 
them  as  secretary.  Yet  Perry  is  nowhere  and  in  no 
manner  connected  with  either  of  them,  so  far  as  ap- 
pears from  the  record.  All  the  talks  Woolridge  had 
in  the  matters  about  which  he  testified  were  with  Ja- 
cobs and  Lowell. 

Appellants,  in  order  to  rebut  an  inference  which 
they  deemed  might  arise  from  appellee's  proof  that 
**W.  A.  Lowell  Company"  was  a  fraudulent  assump- 
tion by  them  of  corporate  functions  which  were  with- 
out warrant  of  law,  put  in  evidence  its  charter  granted 
by  the  State  of  Illinois,  by  which  it  was  authorized  to 
do  a  general  brokerage  business,  excluding  real  estate 
brokerage. 

There  is  no  evidence  in  this  record  establishing  a 
claim  against  appellants.  Neither  is  there  any  evi- 
dence that  appellants  were  partners.  The  statements 
of  Lowell  and  Jacobs,  if  true,  furnish  no  proof  from 
which  an  inference  can  be  indulged  that  Lowell  and 
Buck  were  partners  or  jointly  liable  to  Perry  on  his 


Digitized  by 


Google 


Chicago— First  District— A.  D.  1907.    207 

Campbell  y.  Fierleln. 

claim,  the  exact  nature  of  which  is  shrouded  in  a  mys- 
tery not  solved  by  the  proofs.  Whatever  may  be  said 
of  the  liability  of  Lowell,  the  claim  is  against  him  and 
Buck  on  a  contention  that  their  liability  is  joint.  The 
judgment  is  a  unit,  and  if  unsupported  as  to  one  must 
fail  as  to  both. 

The  court  instructed  the  jury  on  the  theory  that  the 
debt  in  controversy  was  fraudulently  contracted,  but 
as  no  obligation  was  proven  against  appellants  in 
favor  of  appellee,  the  question  of  fraud  was  a  moot 
one  and  could  have  no  effect  upon  the  rights  of  the 
parties  litigant. 

The  judgment  of  the  Superior  Court  is  erroneous, 
and  it  is  therefore  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 


David  C.  Campbell  et  al.  v.  Baxter  J.  Fierlein. 
Gen.  No.  18.290. 

1.  Bmtloyeb  and  employe — Imrden  of  87u>uoing  Buffldent  grounds 
for  discharge.  The  burden  of  showing  good  and  sufficient  grounds 
for  discharge  rests  upon  the  employer  invoking  such  as  a  defense 
after  the  servant  has  proven  the  contract  and  its  performance  hy 
him  up  to  the  time  of  his  dismissal. 

2.  False  representations — when  instruction  as  to,  improper. 
An  instruction  upon  the  subject  of  false  representations  is  improper 
where  It  omits  the  element  of  knowledge  of  falsity  upon  the  part 
of  the  party  alleged  to  have  made  them  at  the  time  when  it  was 
claimed  that  they  were  made. 

3.  Instruction — propriety  of  refusing,  containing  an  abstract 
proposition  of  law.  An  instruction  which  contains  an  abstract 
proposition  of  law  may  be  refused  by  the  court  without  commission 
of  error. 

4.  Instruction — must  not  assume  facts  in  dispute.  An  instruc- 
tion is  properly  refused  which  assumes  the  existence  of  facts  in  dis- 
pute. 

Assumpsit  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Robert  W.  Wright,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1906.    Affirmed.    Opinion  filed  May  31,  1907. 
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Moses,  Bosekthal  &  Kekkedy,  for  appellants. 
Alan  C*  McIlvainb,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

The  action  here  is  assumpsit,  and  arises  out  of  a 
contract  of  employment.  The  appellants  were  doing 
business  under  the  style  of  *' Campbell  Investment 
Company/'  selling  real  estate.  One  of  their  firm  ac- 
tivities was  the  selling  of  lots  in  a  subdivision  known 
as  **Oak  Lawn,'*  situate  about  thirteen  miles  south- 
west of  Chicago,  8ufl5ciently  contiguous  to  the  city  to 
bring  it  within  the  designation  of  a  Chicago  suburb. 
The  appellants  employed  appellee  to  work  for  them  in 
their  business  of  selling  lots  for  six  months  at  a 
weekly  compensation  of  $75.  The  contract  of  employ- 
ment was  contained  in  a  letter  written  by  appellee  to 
the  appellants,  which  they  accepted.  By  its  terms  the 
service  commenced  April  18,  1904,  and  was  to  end  on 
the  same  day  in  the  month  of  October  following.  Ap- 
pellants discharged  appellee  from  their  employ  July 
23,  1904.  They  insist  the  discharge  was  for  cause: 
That  appellee  violated  the  conditions  of  his  contract  of 
employment.  A  trial  before  the  court  and  jury  re- 
sulted in  a  verdict  for  $975,  from  which,  on  a  motion 
for  a  new  trial,  appellee  remitted  the  sum  of  $115, 
and  the  court,  after  overruling  appellants'  motion  for 
a  new  trial,  rendered  judgment  for  $860  and  costs  of 
suit.  Appellants  preserved  the  usual  exceptions  to 
the  adverse  rulings  of  the  court  and  bring  the  cause 
here  for  review  upon  due  assignment  of  errors,  and 
ask  that  the  judgment  of  the  Superior  Court  be  re- 
versed. 

The  amount  of  remittitur  is  made  up  of  $43,  an 
amount  in  excess  of  that  unpaid  upon  the  contract, 
which  in  all  probability  resulted  from  a  miscalculation 
on  the  part  of  the  jury,  and  of  $72  which  appellee 
could  have  earned  during  the  last  ten  days  of  the 
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contract  if  he  had  availed  of  the  employment  offered 
him  by  the  Columbian  Three  Color  Company  at  $50 
per  week. 

Appellants  urge  in  argument  the  following  as  rea- 
sons requiring  a  reversal  of  the  judgment : 

1st,    Disobedience  of  orders  and  neglect  of  duty. 

2d.    Gambling  and  playing  the  races. 

3d.  Misrepresentations  and  false  statements  to 
customers. 

4th.  That  the  verdict  is  contrary  to  the  weight  of 
the  evidence. 

5th.  Failure  of  appellee  to  make  reasonable  effort 
to  find  other  employment. 

6th.  Improper  and  prejudicial  conduct  of  the  trial 
judge. 

The  questions  here  argued  are  mainly  of  fact,  and 
their  solution  primarily  the  function  and  province  of 
the  jury.  Upon  the  main  facts  essential  to  sustain  in 
the  first  instance  the  claim  of  appellee  there  is  no  dis- 
pute. The  conflict  in  the  testimony  is  found  in  the  evi- 
dence supporting  the  defense. 

The  contract  of  employment  and  all  of  its  condi- 
tions are  admitted.  That  appellee  entered  upon  the 
service. at  the  specified  time,  and  was  ready  and  will- 
ing to  continue  in  such  service  during  all  the  life  of 
the  contract  is  uncontradicted,  so  that  unless  the 
cause  of  discharge  alleged  by  appellants  is  sustained 
by  the  proofs  in  the  record,  the  judgment  of  the  trial 
court  must  stand. 

The  results  of  appellee *s  efforts  in  the  service  of 
appellants  during  the  time  they  permitted  him  to  work 
in  their  interests  seem,  from  the  proofs,  to  have  been 
fairly  efficient  and  remunerative.  The  disobedience 
of  orders  relied  upon  as  justifying  appellee's  dis- 
charge consists  in  failing  to  see  one  Schroeder,  at 
Curtis,  Wisconsin.  Charles  P.  Campbell,  one  of  the 
appellants,  testifies  that  he  told  appellee,  upon  his  re- 
turn from  the  trip  /he  was  making  when  he  failed  to 
call  on  Schroeder,  that  he  must  not  do  that  again. 
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This  was  in  May.  In  July,  1904,  appellee  proceeded 
on  a  lot-selling  trip  through  western  Pennsylvania,  and 
as  far  east  as  Washington,  D.  C,  It  is  claimed  that 
in  disobedience  of  his  orders,  he  did  not  call  on  either 
Fulton  Bros.,  or  Mrs.  J.  M.  Greer,  at  Cannonsberg, 
Pennsylvania ;  J.  R.  Alexander,  at  Washington,  D.  G. ; 
D.  R.  Doty,  at  New  Kensington,  and  a  Miss  Berger,  at 
Cleveland,  and  that  he  refused  to  take  one  J.  H.  Hub- 
bard of  Cox,  Missouri,  when  in  Chicago,  out  to  see 
some  lots. 

Appellee  makes  what  would  seem  to  be  satisfactory 
explanations  of  his  conduct  in  all  these  cases.  In  the 
first  place,  appellee  says  C.  P.  Campbell  told  him  that 
in  visiting  people  on  his  joumeyings  he  must  use  his 
discretion;  that  if  the  place  was  out  of  the  way,  in- 
convenient to  get  at,  the  expense,  in  his  judgment,  ex- 
cessive, or  the  prospect  of  accomplishing  a  sale  doubt- 
ful in  his  judgment,  to  omit  visiting  such  persons  and 
places. 

Appellee  says  Schroeder  was  at  a  remote  place, 
which  was  expensive  to  reach,  requiring  considerable 
time,  and  in  the  exercise  of  his  best  judgment  he  re- 
frained from  going  to  him.  To  say  the  least  this,  if 
an  offense,  was  condoned.  At  least  it  may  be  said  to 
be  excusable. 

Appellee  says  he  was  unable  to  find  Miss  Berger 
at  Cleveland.  This  was  an  all-sufficient  excuse  in  the 
absence  of  any  evidence  that  she  could  have  been  read- 
ily fo'ind,  or  that  appellee  had  information  as  to  the 
place  in  Cleveland  where  he  could  find  her.  Doty  was 
at  an  out  of  the  way  place.  The  door  had  been  closed 
in  appellee's  face  at  Washington  by  one  person  he 
called  upon,  and  deeming  it  inexpedient  to  attempt 
making  sales  to  Alexander  or  others  there^  he  left 
Washington  without  making  any  further  effort.  This 
action  on  appellee's  part  the  jury  may  have  concluded 
to  have  been  in  accord  with  his  best  judgment  and  in 
the  interests  of  his  employers.  As  to  refusing  to  take 
Mr.  Hubbard,  of  Cox,  Missouri,  out  to  see  some  lots,  he 
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explains  that  having  other  business  of  the  firm  in 
hand,  it  was  arranged  that  John  Campbell  should  go 
out  with  Hubbard,  and  positively  denies  that  he  refused 
to  go  out  with  Hubbard.  Again,  it  is  said  appellee 
made  false  representations  to  the  Rev.  Mr.  Prugh  that 
nearly  all  of  the  lots  in  the  **Oak  Lawn*'  subdivision 
had  been  sold.  There  is  no  evidence  that  appellee 
made  this  statement  wilfully  with  the  knowledge  that 
it  was  false.  Nor  does  it  appear  that  any  prospective 
sale  was  lost  by  reason  of  it.  C.  P.  Campbell  did  not 
appear  to  regard  this  lapse  from  exact  truth  with 
high  displeasure,  for  he  but  mildly  chided  appellee, 
writing  him  that  **  While  it  may  be  a  mark  of  good 
salesmanship  to  impress  upon  our  customers  the  fact 
that  nearly  all  the  lots  are  sold,  yet  I  think  you  have 
overstepped  the  truth  a  little.*' 

Appellants  insist  that  appellee  was  discharged  for 
disobedience  of  orders.  That  some  little  time  after 
appellee's  return  from  the  Eastern  trip,  C.  P.  Camp- 
bell called  him  into  the  office  and  notified  him  that  he 
was  dischSsirged  for  failing  to  call  upon  the  persons 
heretofore  named,  according  to  instructions.  The  in- 
sistence of  appellants  is  supported  solely  by  the  testi- 
mony of  appellant  C.  P.  Campbell.  Incidentally 
Campbell  also  claimed  that  appellee  did  not  observe 
the  regulation  office  hours,  and  that  he  "played  the 
races.*'  To  the  former  of  the  latter  two  charges  ap- 
pellee says,  in  the  first  place,  he  never  was  informed 
in  relation  to  any  office  hours,  and  in  the  second  place, 
he  was  not  an  office  man  and  had  no  office  duties,  but 
was  an  outside  man,  whose  duty  consisted  in  show- 
ing property  and  traveling  in  soliciting  non-residents 
to  purchase  real  estate  which  his  employers  had  for 
sale.  He  admits  *  Splaying  the  races"  and  losing  fifty 
dollars.  This  loss  seems  to  have  acted  as  a  curative 
of  a  tendency  to  a  bad  habit.  This  occurred  in  tho 
month  of  June,  and  his  discharge  dated  from  July 
23rd.  There  is  nothing  in  the  proof  justifying  any 
inference  that  the  reprehensible  act  of  gambling  at 
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all  interfered  with  his  efficiency  as  a  salesman  for 
appellants,  or  ttiat  appellants  regarded  it  at  the  time 
as  a  cause  for  discharge. 

The  burden  of  showing  good  and  sufficient  grounds 
for  discharge  rests  upon  the  employer  invoking  such 
as  a  defense  after  the  servant  has  proven  the  contract 
and  its  performance  by  him  up  to  the  time  of  his  dis- 
missal. Mercer  v.  Whall,  48  E.  C.  L.  447;  School  Di- 
rectors V.  Eeddick,  77  111.  629;  Morris  v.  Taliaferro, 
44  ni.  App.  359. 

In  this  condition  of  the  evidence  it  was  for  the  jury 
to  say  whether  the  defense  was  sustained,  or  whether 
the  causes  assigned  for  discharge  were  mere  pre- 
tenses, made  in  an  effort  to  escape  the  binding  ob- 
ligation of  an  expensive  contract.  The  jury  may  have 
believed  the  latter  from  all  the  evidence,  the  maimer 
and  appearance  of  the  witness  Campbell  when  testi- 
fying, his  attitude  of  frankness  or  evasiveness,  if  such 
were  apparent,  especially  having  in  mind  the  evidence 
of  appellee,  that  Campbell  was  willing  to  enter  into 
a  new  contract  at  the  reduced  salary  of  $35  per  week. 
The  jury  had  the  right  to  treat  as  verity  the  evidence 
of  appellee  and  to  disbelieve  the  denial  of  Campbell. 

We  think  the  testimony  fairly  establishes  as  a  fact 
that  appellee,  after  his  discharge,  made  consistent, 
reasonable  effort  to  procure  other  employment,  and 
we  are  no  more  impressed  with  the  weight  of  the  testi- 
mony of  the  witness  llobbs  on  this  point  than  were 
the  jury.  It  is  impotent  in  overcoming  the  detailed 
statement  of  persistent,  intelligent  effort  by  appellee 
to  obtain  employment.  Hobbs,  with  all  his  wordy  pre- 
tentions, neither  procured  other  work  for  appellee  nor 
offered  him  any  position,  temporary  or  permanent. 
Hobbs  admits  that  his  memory  was  hazy  about  the 
dates  he  talked  with  appellee,  and  the  most  that  can 
be  gathered  from  his  testimony  is  that  he  offered  some 
suggestions  to  appellee,  which  might,  if  followed,  have 
resulted  in  his  procuring  another  position. 

We  cannot  yield  our  assent  to  the  claim  that  re- 
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marks  made  by  the  trial  judge  in  his  rulings  during 
the  trial  were  prejudicial  to  appellants*  interests. 
The  strictures  upon  the  conduct  of  the  trial  judge 
found  in  appellants'  brief  are  neither  warranted  nor 
justified  by  the  record. 

The  conversation  of  Campbell  with  Dr.  Prugh, 
sought  through  Campbell  to  be  injected  as  evidence 
that  appellee's  misrepresentation  to  Dr.  Prugh  was 
prejudicial  to  the  interests  of  appellants  in  a  material 
way,  was  properly  excluded  upon  appellee's  objection. 
Such  evidence  would  be  clearly  hearsay  and  inadmis- 
sible. Certainly  this  would  be  so  without  the  assign- 
ment of  any  reasonable  excuse  for  Dr.  Prugh  not 
appearing  upon  the  trial  or  his  evidence  having  been 
preserved  by  deposition.  The  authorities  cited  to 
maintain  the  contention  that  the  ruling  of  the  court  in 
excluding  this  testimony  was  erroneous,  are  none  of 
them  in  point  on  the  facts  found  in  this  record. 

We  have  examined  all  the  instructions  about  which 
appellants  complained,  and  are  unable  to  discover  any 
vice  in  them  justifying  a  reversal. 

The  third  refused  instruction  omitted  the  essential 
element  of  knowledge  on  the  part  of  appellee  that  the 
representations  made  by  him  to  Dr.  Prugh  were  by 
him  known  to  be  false  when  made. 

The  sixth  instruction  refused  was  objectionable.  *  It 
contains  an  abstract  proposition  of  law,  not  calculated 
to  enlighten  the  jury  and  not  favored  by  the  courts. 
It  also  erroneously  assumed  that  appellee  had  been 
derelict  in  the  duty  he  owed  his  employers.  This  was 
misleading.  Whether  or  not  appellee  had  so  conducted 
himself  as  to  warrant  appellants  in  discharging  him, 
was  a  burden  the  law  cast  upon  appellants  to  main- 
tain, and  it  was  for  the  jury  to  decide,  as  a  question 
of  fact,  whether  such  defense  was  sustained  l)y  the 
proof. 

We  do  not  think  the  judgment  is  against  the  weight 
of  the  evidence,  but  on  the  contrary  that  it  is  amply 
supported  by  it.  On  the  whole  evidence  appellee  is 
entitled  to  recover. 
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We  find  no  harmful  error  in  this  record  warranting 
a  disturbance  of  the  judgment  rendered  by  the  Su- 
perior Court,  and  its  judgment  is  therefore  affirmed. 

Affirmed. 


The  M.  H.  Mitchell  Company  y.  Hinnette  H.  Mitchell. 
Gen.  Ho.  1S.804. 

1.  Bill  of  ooMPLAnrr— ir/iat  not  iufjUcient  averment  of  emhezzle- 
ment,  A  bill  of  complaint  seeking  to  enforce  a  negative  coyenant 
contained  in  a  contract  of  service  which  alleges  that  the  resigna- 
tion of  the  defendant  was  requested  "on  account  of  embezilement 
by  her,**  does  not  aver  embezzlement  as  excusing  or  Justifsring  the 
request  for  resignation  and  as  precluding  the  defense  of  first  breach 
by  the  complainant. 

2.  Rbstbaint  or  tbadk — what  eaentM  to  enforcement  of  cove- 
nants in,  Coyenants  in  restraint  of  trade  are  not  favored,  and  when 
sought  to  be  enforced  must  not  only  be  resjonable,  but  within  the 
strict  letter  of  the  contract  in  virtue  of  which  such  right  is  sought 
to  be  compelled  by  the  aid  of  a  court  of  chancery. 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Chablbs  M.  Walkeb,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  IdOd.  Affirmed.  Opinion  filed  May 
31,  1907. 

Jones,  Addington  ft  Ames,  for  appellant;  W.  Clyde 
Jones  and  Keenb  H.  Addington,  of  coxmseL 

John  B.  Phtt^p  and  W.  S.  Johnson,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  order  dissolving  a  tem- 
porary injunction  and  dismissing  the  bill  for  want  of 
equity. 

Appellant  is  a  corporation  engaged  in  loaning 
money  to  wage  earners  at  exorbitant  and  usurious 
rates  of  interest,  and  on  the  12th  of  May,  1905,  made 
an  agreement  of  employment  with  appellee  for  her 
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personal  service  in  its  business  at  a  wage  of  $25  per 
week,  service  to  commence  on  the  first  day  of  Sep- 
tember, 1905,  and  to  end  on  the  last  day  of  August, 

1906.  At  the  termination  of  the  contract  by  efflux  of 
time  appellee  was  to  have  a  bonus  of  $200. 

The  clause  of  the  contract  under  which  relief  is 
prayed  reads: 

**That  first  party  shall  have  the  right  to  use  the 
name  of  second  party  as  M.  M.  Mitchell,  Mrs.  M.  M. 
Mitchell,  or  in  some  other  form  combining  the  second 
party's  name  in  whole  or  in  part  in  the  conduct  of 
said  business,  and  that  the  right  to  use  the  said  name 
shall  continue  for  the  full  term  of  one  year  after  the 
31st  day  of  August,  1906,  and  that  second  party  will 
not,  except  in  connection  with  first  party,  engage  in 
the  loan  business  in  the  city  of  Chicago,  at  any  time 
prior  to  the  31st  day  of  August,  1907,  either  in  her 
own  name  or  in  the  name  or  employ  of  any  other  per- 
son.'* 

The  bill  was  filed  May  18,  1906,  and  sought  to  en- 
join appellee  from  engaging  in  the  loan  business  in 
the  city  of  Chicago  at  any  time  prior  to  August  31, 

1907,  either  in  her  own  name,  or  in  the  name  or  employ 
of  any  other  person. 

The  bill  avers  inter  alia  that  on  March  6,  1906,  ap- 
pellant demanded  the  resignation  of  appellee  on  ac- 
count of  embezzlement  by  her,  and  that,  disregarding 
the  contract,  she  **has  engaged  and  is  now  engaging 
in  the  loan  business  in  the  city  of  Chicago.'' 

We  are  unable  to  interpret  this  language,  in  the  ab- 
sence of  any  further  averment,  or  hold  it  as  suscep- 
tible to  any  other  interpretation  than  that  appellant 
voluntarily  by  the  request  of  appellee's  resignation, 
broke  the  contract  and  ended  it.  The  averment  that 
appellee's  resignation  was  requested  **on  account  of 
embezzlement  by  her"  falls  far  short  of  a  charge  of 
embezzlement  against  her  and  amounts  to  nothing 
more  than  an  excuse  for  terminating  the  contract.  "VVe 
Qannot  assume  appellee  to  have  been  guilty  of  the 
crime  of  embezzlement  in  the  absence  of  allegations 


Digitized  by 


Google 


216  Appellate  Courts  of  Illinois. 

Vol.  134.]  The  M.  M.  Mitchell  Co.  v.  Mitchell. 

of  facts  which  if  true  and  susceptible  of  proof,  would 
be  suflScient  to  fasten  a  charge  of  embezzlement  upon 
her.  Appellant  cannot  justify  a  breach  of  the  con- 
tract in  the  absence  of  conditions  which  in  law  would 
warrant  such  action.  The  contract  being  broken  by 
appellant  without  right  operated  to  relieve  appellee 
from  the  further  performance  of  any  covenant  re- 
stricting her  from  engaging  in  business  of  the  same 
nature  as  that  for  which  appellant  was  incorporated. 
Covenants  in  restraint  of  trade  are  npt  favored,  and 
when  sought  to  be  enforced  must  not  only  be  reason- 
able, but  within  the  strict  letter  of  the  contract  in  vir- 
tue of  which  such  right  is  sought  to  be  compelled  by 
the  aid  of  a  court  of  conscience,  which  in  thd  case  at 
bar  appellant  invoked. 

The  bill,  unsupported  by  any  averment  of  fact,  does 
not  entitle  appellant  to  the  relief  prayed,  and  in  this 
condition  and  in  the  absence  of  any  application  to 
amend,  it  was  the  duty  of  the  chancellor,  upon  motion 
made  by  appellee,  to  dismiss  the  same  for  want  of 
equity.  What  is  claimed  to  constitute  a  charge  of  em- 
bezzlement is  but  the  conclusion  of  the  pleader,  to  sup- 
port which  no  fact  is  charged.  This  is  wholly  insuffi- 
cient.   City  of  Chicago  v.  Farson,  118  HI.  App.  291. 

There  being  no  averment  of  fact  entitling  appellant 
to  an  injunction,  it  was,  to  say  the  least,  improvident 
to  issue  it  without  notice  to  appellee.  Conuneree  Vault 
Co.  V.  Hurd,  73  HI  App.  107. 

The  decree  of  the  Circuit  Court  dissolving  the  in- 
junction and  dismissing  the  bill  for  want  of  equity  was 
right,  and  it  is  affirmed. 

Afflrmed. 
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J.  M.  Coats  et  al.  t.  Chicago^  Bock  Island  &  Pacific  Bail- 
way  Company. 

Gen.  No.  18,248. 

1.  Common  carrier — effect  of  statute  prohibiting  limiting  of  com- 
mon lato  liaMlity.  The  statute  of  this  state  prohibiting  a  carrier 
trom  limiting  its  liability  is  but  declaratory  of  the  common  law. 

2.  Common  carrier — common  law  obligation  to  transport.  By 
the  common  law  a  common  carrier  who  receives  goods  for  trans- 
port marked  for  a  particular  place,  is  primal  fade  obligated  to  carry 
and  deliver  such  goods  to  the  place  for  which  they  are  marked, 
even  though  such  place  be  beyond  the  terminus  of  Its  own  line. 

3.  Common  carrier — how  common  law  obligation  to  transport  may 
J>e  limited.  The  common  law  obligation  of  a  carrier  to  transport 
can  only  be  limited  by  an  express  agreement,  and  the  burden  to 
prove  such  express  agreement  rests  upon  the  carrier. 

4.  Common  carrier — summary  of  law  of  Illinois  in  regard  to  gen- 
eral and  restricted  obligations  of  carrier  to  transport.  It  is  the 
law  in  this  state,  first,  that  the  liability  of  a  common  carrier  is 
that  imposed  by  the  common  law;  second,  that  a  restriction  in  a 
bUl  of  lading  to  the  contrary  is  insufficient  of  itself  to  relieve  the 
carrier  from  the  liability  created  by  the  common  law;  third,  a 
limitation  of  liability,  to  be  effective,  must  rest  in  an  express  con- 
tract; fourth,  that  the  onus  of  proving  an  exemption  from  the  lia- 
bility imposed  by  the  common  law  is  on  the  carrier;  and,  fifth,  the 
determination  of  the  question  of  fact  as  to  whether  or  not  an  ex- 
press contract  limiting  the  carrier's  liability  exists,  is  for  the  jury. 

5.  Bill  of  lading — what  tends  to  show  non-assent  to  limitation 
of  liability  contained  in.  The  non-delivery  of  a  bill  of  lading  until 
several  days  after  receipt  by  the  carrier  of  the  goods  shipped,  tends 
to  prove  the  non-assent  by  the  shipper  to  the  restrictive  provisions 
contained  in  such  bill  of  lading. 

6.  Sister  state — when  statute  of,  need  not  be  pleaded.  Held,  in 
this  case,  that  it  was  not  necessary  to  plead  the  statute  of  a  sister 
state  in  order  to  avail  thereof  as  a  defense. 

7.  Sister  state — presumption  as  to  law  prevailing  in.  In  the 
absence  of  proof  it  will  be  presumed  that  the  common  law  exists 
in  a  sister  state  or  else  that  its  laws  are  similar  to  the  laws  of  this 
state. 

8.  Judicial  notice — of  what  not  taken.  Judicial  notice  will  not 
be  taken  of  the  statutes  of  a  sister  state;  to  be  availed  of  they 
must  be  proven  as  other  facts. 

9.  Comity — when  law  of  sister  state  toill  not  be  enforced  in  Illi- 
nois.   Notwithstanding  a  contract  may  have  been  made  in  another 
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state  whlcb  is  affected  by  a  statute,  yet  the  courts  of  this  state  will 
not  follow  a  decision  construing  such  statute  where  such  decision  is 
unsound  and  places  a  construction  upon  such  statute,  other  and  dif- 
ferent than  that  which  has  been  given  to  a  like  statute  existing  In 
this  state. 

10.  New  cause  of  action — when  amendment  does  not  set  up.  A 
new  cause  of  action  is  not  set  up  by  alleging  in  the  amendment 
that  the  contract  in  virtue  of  which  the  right  of  action  was 
grounded,  was  in  writing, — the  original  declaration  being  silent  as 
to  whether  the  contract  was  oral  or  written. 

11.  Statute  of  Limitations — when  ten^ear  provision  applies. 
The  ten  and  not  the  five-year  limitation  applies  to  an  action  in* 
stituted  against  a  carrier  for  failure  to  observe  its  common  law 
obligation  to  transport^  where  a  bill  of  lading  was  issued  upon  or 
soon  after  the  receipt  of  the  property  sought  to  be  transported,  and 
this  notv/ithstanding  a  portion  of  such  bill  of  lading  is  held  to  be 
void. 

Action  on  the  case.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Mabcus  Kavanagh,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1906.  Reversed  and  remanded.  Opin- 
ion filed  May  31,  1907.  Rehearing  denied  and  opinion  modified  and 
refiled  June  20,  1907. 

E.  F.  Thoisipson,  for  appellants. 

M.  L.  Bell,  for  appellee;  Benjamin  S.  Cable,  of 
counsel, 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  directed  verdict  in  favor 
of  the  defendant,  appellee. 

The  question  here  involved  is  the  liability  of  the 
defendant  railway  company  under  certain  bills  of  lad- 
ing to  carry  certain  cars  of  potatoes  from  points  in  the 
State  of  Iowa  upon  the  line  of  the  road  of  the  defend- 
ant to  the  city  of  Philadelphia  on  the  line  of  a  con- 
necting railroad.  Plaintiffs  were  consignors  of  the 
potatoes,  and  Pancoast  &  Griffith,  dealers  in  potatoes 
at  Second  and  Masters  streets,  Philadelphia,  were  con- 
signees. The  city  of  Chicago  was  the  point  on  the  line 
of  defendant  where  the  cars  were  to  be  diverted  pu 
their  journey  east  to  another  road  there  connecting 
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with  the  defendant  road.  The  usual  time  for  comple- 
tion of  the  journey  from  the  point  of  shipment  to 
destination  is  about  5  or  6  days.  But  either  from  de- 
lays in  transit  or  by  reason  of  detention  in  the  yards 
of  the  railroad  at  Philadelphia,  the  potatoes  were  not 
delivered  until  three  or  four  weeks  from  the  date  of 
shipment,  at  which  time,  being  perishable,  the  pota- 
toes were  unfit  for  human  consumption. 

As  the  questions  here  presented,  for  review  are  of 
law,  and  not  of  fact,  and  as  the  conclusions  to  which 
we  have  arrived  necessitate  a  remanding  of  the  cause 
for  a  new  trial,  we  shall  refrain  from  any  discussion, 
in  this  opinion,  of  the  facts,  leaving  such  questions 
for  the  determination  of  the  trial  court  within  the 
principles  of  law  here  announced. 

The  bills  of  lading  issued  by  the  defendant  to  the 
plaintiffs  restricted  in  form  the  liability  of  the  defend- 
ant. They  recite  that  the  potatoes  were  received  **to 
be  transported  over  the  line  of  this  road  to  Chicago 
station,  or  to  such  company  or  carriers  (if  the  same 
are  to  be  forwarded  beyond  said  station)  whose  line 
may  be  considered  a  part  of  the  route  to  the  place 
of  destination;  it  being  distinctly  understood  that  the 
responsibility  of  this  company  as  a  common  carrier 
shall  cease  at  the  said  station/' 

There  is  evidence  tending  to  establish  as  a  fact  that 
the  bills  of  lading  were  hot  delivered  to  the  consignors 
for  several  days  after  the  shipments  were  made.  If 
this  is  the  fact,  it  is  material  only  for  the  purpose  of 
ascertaining  whether  or  not  plaintiffs  assented  to  the 
attempted  limitation  of  the  common  law  liability  of 
defendant  as  a  common  carrier. 

The  common  law  liability  of  the  carrier  is  safely  to 
carry  and  deliver  the  goods  received  for  transporta- 
tion to  the  place  of  consignment,  regardless  of  the  fact 
that  such  place  is  beyond  the  terminus  of  its  own  road. 
This  statement  is  not  and  cannot  be  controverted. 
The  statute  of  this  state  prohibiting  the  carrier  from 
limiting  its  common  law  liability  in  this  regard  is  but 
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declaratory  of  the  common  law.  It  is  couched  in  the 
following  terms — sec.  102,  chap.  114,  E.  S.  Starr  & 
Curtis,  ed.  1896:  *^That  whenever  any  property  is 
received  by  any  railroad  corporation  to  be  transported 
from  one  place  to  another,  within  or  without  this 
state,  it  shall  not  be  lawful  for  such  corporation  to 
limit  its  common  law  liability  safely  to  deliver  such 
property  al  the  place  to  which  the  same  is  to  be  trans- 
ported, by  any  stipulation  or, limitation  expressed  in 
the  receipt  given  for  the  ^afe  delivery  of  such  prop- 
erty.'' 

The  rule  of  the  common  law  is  well  stated  in  Fortier 
V.  Pennsylvania  Company,  18  111.  App.  260,  in  tho 
following  language:  **By  the  rules  of  the  common 
law,  as  expounded  by  the  highest  judicial  tribunal  of 
this  state,  the  receipt  for  transportation  by  a  railroad 
company  of  goods  marked  for  a  particular  place,  is 
to  be  construed  prima  facie  as  a  contract  to  carry  and 
deliver  the  same  at  the  place  for  which  they  are 
marked,  though  beyond  the  terminus  of  its  own  line.'* 

This  duty  cannot  be  varied  or  the  obligation  im- 
.  posed  by  the  common  law  limited  short  of  an  express 
agreement.  The  fact  of  such  restrictive  clause  ap- 
pearing in  the  receipt  is  not  ipso  facto  evidence  of 
assent  by  the  consignor.  That  the  receipt  was  ac- 
cepted with  the  knowledge  and  understanding  of  the 
restrictive  clause  is  a  matter  of  proof  and  must  be 
substantiated  by  evidence  establishing  the  fact.  The 
burden  of  such  proof  rests  upon  the  carrier,  as  an 
aflSrmative,  substantive  fact.  The  ultimate  fact  is  a 
question  for  the  jury  to  find.  Chicago  &  N.  W.  Ry. 
Co.  V.  Simon,  160  111.  648;  Wabash  E.  E.  v.  Thomas, 
222  111.  337. 

As  said  in  Illinois  Central  v.  Frankenberg,  54  TIL 
96:  ^'By  the  law  of  common  carriers  their  liability 
was  fixed  on  the  receipt  of  the  goods  to  be  carried. 
They  are  insurers  of  the  goods,  and  if  not  delivered 
at  their  place  of  destination  they  are  accountable  for 
them,  and  when  called  upon  to  account  for  them  the 
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onus  of  proof  is  upon  them,  and  they  are  chargeable 
with  their  value,  unless  the  loss  was  caused  by  a  force 
superior  to  human  agency,  which  no  foresight  could 
have  guarded  against,  or  by  the  public  enemy/' 

Again  it  is  said  in  M.  D.  Trans.  Co.  v.  Theilbar, 
86  111.  71:  **The  doctrine  is  too  well  settled  in  this 
court  to  now  admit  of  discussion,  that  a  clause  in  a 
receipt  or  bill  of  lading  exempting  the  carrier  from  a 
common  law  liability,  is  not  binding  on  the  shipper 
unless  it  appears  that  the  shipper  knew  of  and  as- 
sented to  the. exemption,  and  that  this  is  a  question  of 
fact  on  the  trial  of  the  case,''  citing  cases. 

There  is  no  evidence  in  the  record  that  plaintiffs 
knew  or  assented  to  the  limitation  of  the  liability  in 
the  bills  of  lading,  and  the  evidence  tending  to  prove 
that  delivery  of  the  bills  of  lading  was  not  made  to 
the  shippers  until  several  days  subsequent  to  the  re- 
ceipt of  the  potatoes,  strongly  tends  to  sustain  the 
contention  of  plaintiffs  that  no  such  consent  was 
yielded. 

This  court,  in  the  case  of  Pennsylvania  E.  R.  vJ 
The  John  Anda  Company,  131  El.  App.  426,  said:  *'The 
limitation  of  appellant's  liability  contained  in  the  bill 
of  lading  does  not,  in  the  absence  of  proof  that  such 
limitation  was  brought  to  the  attention  of  the  shipper 
and  assented  to  by  him,  operate  to  relieve  appellant 
of  its  common  law  liability  to  carry  and  deliver  the 
consigned  property  to  the  destination  in  the  bill  of 
lading.  Such  liability  can  not  be  limited  by  notice. 
Nor  can  a  carrier  limit  its  common  law  liability  safely 
to  deliver  the  consigned  property  at  the  designated 
place  of  destination  by  any  limitation  expressed  in  its 
receipt  for  the  property.  The  right  to  make  any  such 
limitation  in  a  receipt  is  prohibited  by  sec.  102,  chap. 
114,  and  sec.  1,  chap.  27,  E.  S.  Starr  &  Curtis 's  ed.  It 
has,  however,  been  held  in  this  state  that  the  carrier's 
liability  by  force  of  the  commoii  law  may  be  limited 
by  an  express  contract.  Chicago  &  Northwestern  Ey. 
V.  Chapman,  133  111.  96;  Field  v.  C,  R.  I.  &  P.,  71  111. 
458." 
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It  is  the  law  in  this  state :  First,  that  the  liability 
of  a  common  carrier  is  that  imposed  by  the  common 
law;  second,  that  a  restriction  in  a  bill  of  lading  to 
the  contrary  is  insufficient  of  itself  to  relieve  the  car- 
rier from  the  liability  created  by  the  common  law; 
third,  a  limitation  of  liability,  to  be  effective,  mnst 
rest  in  an  express  contract;  fourth,  that  the  ontis  of 
proving  an  exemption  from  the  liability  imposed  by 
the  common  law  is  on  the  carrier;  and  fifth,  the  de- 
termination of  the  question  of  fact  as  to  whether  or 
not  an  express  contract  limiting  the  carrier's  liability 
exists,  is  for  the  jury. 

But  it  is  urged  by  defendant  that  the  bills  of  lading 
were  made  in  the  State  of  Iowa,  and  that  as  con- 
tracts made  in  that  state,  they  must  be  interpreted 
in  this  forum  in  accord  with  the  law  of  the  state  where 
the  contract  was  made.  The  Iowa  statute  is  sbnilar 
to  our  own,  and  in  no  sense  narrows  the  carrier's  com- 
mon law  liability.  It  is  section  2074  of  the  Iowa  Code, 
and  reads:  *^No  contract,  receipt,  rule  or  regulation 
shall  exempt  any  railway  corporation  engaged  in 
transporting  persons  or  property  from  the  liability  of 
a  common  carrier,  or  carrier  of  passengers,  which 
would  exist  had  no  contract,  receipt,  rule  or  regulation 
been  made  or  entered  into.*' 

This  statute  was  not  pleaded  as  a  defense,  neither  do 
we  think  it  was  necessary  to  so  plead  it.  There  be- 
ing no  material  distinction  between  the  statutes  of 
the  two  states,  the  whole  question  resolved  itself  into 
one  of  construction.  While  it  was  not  necessary  to 
plead  the  Iowa  statute,  yet  if  the  interpretation  of  the 
statute  by  the  Iowa  courts  was  sought  to  be  invoked 
as  a  rule  of  construction  to  be  applied  in  the  lex 
forum,  it  was  necessary  to  prove  as  a  fact  the  law  of 
the  foreign  jurisdiction  by  introducing  as  evidence  the 
decisions  of  its  tribunals  on  that  subject.  The  learned 
trial  judge  proceeded  upon  the  erroneous  assumption 
that  the  case  of  Mulligan  v.  111.  Central  R.  B.  Co.,  36 
la.  181,  was  before  him  as  evidence.    The  place  for 


Digitized  by 


Google 


Chicago— First  District— A.  D.  1907.    223 

Coats  V.  C,  R.  I.  &  P.  Ry.  Co. 

such  evidence  is  the  bill  of  exceptions,  which  we  have 
scanned  in  vain  in  an  effort  to  find  it.  It  is  not  enough 
that  the  learned  trial  judge  should  have  had  the  case 
before  him  in  rendering  his  decision.  To  make  it  evi- 
dence of  a  fact,  which  the  laws  of  foreign  jurisdictions 
are,  it  must  be  preserved  in  the  bill  of  exceptions. 
While  the  court  in  Christiansen  v.  Graver  Tank  Works, 
223  HI.  142,  held  that  in  certain  cases  neither  statutes 
nor  the  reported  decisions  of  other  states  need  be 
pleaded,  but  might  be  given  in  evidence  under  the 
general  issue,  yet  such  ruling  rested  upon  the  ground 
that  such  laws  and  decisions  should  be  put  in  evidence 
in  the  same  manner  and  with  like  effect  as  any  other 
question  of  fact.  We  are  not  permitted  to  take  judi- 
cial notice  of  the  laws  of  a  foreign  state  when  such 
laws  are  necessary  to  be  proven  as  facts,  unless  they 
appear  with  the  other  facts  in  the  case  in  the  bill  of 
exceptions  found  in  the  record.  The  rule  is,  as  stated 
in  Crouch  v.  Hall,  15  111.  263,  **As  a  general  principle 
courts  will  not  take  judicial  notice  of  the  laws  of 
another  country,  but  they  must  be  proved  as  facts.  ^' 
Dearlove  v.  Edwards,  166  111.  619. 

The  citation  from  Hartmann  v.  Louisville,  etc.,  39 
Mo.  App.  97,  is  apt  and  forcible  in  its  application 
here:  **The  law  of  a  foreign  state  is  to  be  proved 
as  a  fact,  and  whether  it  has  been  proved  must  be 
determined  by  the  evidence  which  has  been  received 
in  the  trial  court  for  that  purpose;  otherwise  a  case 
depending  upon  foreign  law  might  be  determined  ac^ 
cording  to  another  conception  of  the  law  in  the  Ap- 
pellate Court  by  reason  of  the  general  learning  of  the 
judges  of  the  Appellate  Court  in  that  law.  This  would 
be  equivalent  to  the  introduction  of  new  evidence  in 
the  Appellate  Court  upon  the  question  in  issue,  which 
is  contrary  to  the  fundamental  rules  of  Appellate 
procedure." 

It  logically  follows  that  the  court  of  review,  in  its 
interpretation  of  the  foreign  Jaw,  must  be  restricted 
to  those  decisions  appearing  in  the  record  as  evidence 
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heard  in  the  trial  court,  for  to  look  further  would 
be  tantamount  to  receiving  additional  evidence  and 
violate  the  rule  governing  courts  of  review  restricting 
their  research  as  to  questions  of  fact  to  those  shown 
by  the  evidence  in  the  record. 

It  is  therefore  patent  that  the  interpretation  of  sec- 
tion 2074  of  the  Iowa  Code  by  the  courts  of  Iowa,  is 
not  before  us.  In  the  absence  of  proof,  we  may  as- 
sume that  either  the  common  law  obtains  in  Iowa,  or 
else  that  its  laws  are  similar  to  the  laws  of  this  state. 
Juilliard  v.  May,  130  HI.  87. 

For  the  purpose  of  illustrating  the  point,  we  will, 
for  the  time  being,  assume  that  the  Mulligan  case, 
supra,  is  in  the  record.  That  decision  is  evidently 
contrary  to  the  interpretation  of  our  Supreme  Court 
upon  a  like  statute.  We  have  grave  doubts  as  to  its 
soundness.  In  the  light  of  our  own  decisions  and  those 
of  other  courts,  as  to  the  common  law  liability  of  car- 
riers, this  statute  of  Iowa,  enacted  for  the  sole  pur- 
pose of  setting  at  rest  and  withdrawing  from  the 
realm  of  doubt  and  making  certain  that  which  might 
seem  otherwise,  is  by  the  Mulligan  decision  nullified. 
The  evident  purpose  of  this  statute  has,  by  judicial 
decision,  been  rendered  abortive.  If  the  construction 
of  it  under  the  Mulligan  case  is  correct,  then  in  the  face 
of  rendering  plain  the  legislative  intent  not  to  restrict 
the  common  law  liability  of  carriers,  it  has,  by  judi- 
cial construction  served  the  purpose  of  suspending  the 
unrestricted  liability  to  carry  and  deliver  goods  con- 
signed for  transportation  safely,  imposed  by  the  com- 
mon law.  Are  the  courts  of  this  forum  bound  to  fol- 
low a  decision  of  this  character,  which  appeals  to 
them  as  being  unsound! 

*  We  are  not  without  authority  of  the  highest  char- 
acter foreshadowing  our  duty  in  such  a  situation. 
The  law  on  this  subject  has  been  lucidly  stated  by 
the  Supreme  Court  of  Iowa. 

In  Dorr  Cattle  Co.  v.  National  Bank,  127  la.  153, 
the  court  say:    *'In  the  instant  case  no  right  created 
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by  statate  was  asserted  to  have  been  violated;  the 
rules  of  the  common  law  alone  were  invoked.  Theso 
obtained  with  equal  force  in  Illinois,  Iowa,  and  other 
states.  They  have  been  adopted,  in  so  far  as  ap- 
plicable, from  the  same  common  source,  and  must  be 
necessarily  assumed  to  be  the  same  everywhere.  Mis- 
takes in  interpretation  may  be  made,  but  the  princi- 
ples of  justice  go  on  forever.  Every  court  will  de- 
termine for  itself  what  these  may  be,  as  found  in  the 
common  law.'^  Franklin  v.  Twogood,  25  la.  520;  Na- 
tional Bank  of  Iowa  v.  Green,  33  la.  140 ;  Johnson  v. 
Railway,  91  la.  248. 

The  court  say  in  Hoyt  v.  Thompson,  19  N.  Y.  207: 
"The  statutes  and  laws  of  a  country  have  no  intrinsic 
extra  territorial  force.  They  bind  only  its  own  citi- 
zens, and  citizens  of  other  countries  while  within  its 
jurisdictional  limits,  and  they  bind  directly  only  prop- 
erty within  those  limits.  They  do  not  bind  property 
out  of  its  territory  or  persons  not  resident  therein. 
But  no  nation,  on  any  recognized  principle  of  comity 
is,  orally  or  otherwise,  bound  to  enforce  foreign  laws 
(statutory)  prejudicial  to  its  own  rights  or  the  rights 
of  its  citizens. '* 

And  in  Roads  v,  Webb,  91  Me.  406,  that  "Where  the 
general  principles  of  commercial  law  are  to  be  applied 
to  a  contract,  the  court  of  the  forum  will  apply  those 
principles  according  to  its  judgment,  notwithstanding 
that  it  may  have  been  held  differently  where  the  con- 
tract was  made.'* 

And  in  St.  Nicholas  Bank  v.  State  Bank,  128  N.  Y. 
26,  "That  while  the  statute  laws  of  another  state  will 
be  followed  by  the  court  of  the  forum,  that  it  will  fol- 
low its  own  precedents  in  the  expounding  of  the  gen- 
eral common  law  applicable  to  commercial  transac- 
tions." 

The  case  of  Faulkner  v.  Hart,  82  N.  Y.  413,  is  very 
instructive  on  the  question  of  the  limitation  environ- 
ing comity  between  the  states  in  following  the  laws  of 
each  other.    Among  other  things  the  court  say:    "As 
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we  have  seen,  the  United  States  Supreme  Court  have 
refused  to  sustain  the  decision  of  the  state  court  when 
violating  a  great  principle;  and ^ the  rule  is  a  sound 
one  which  upholds  the  position  that  the  decisions  of 
the  state  court  should  not  be  followed  to  such  an  ex- 
tent as  to  ma^e  a  sacrifice  of  truth,  justice  and  law. 
It  is  upon  a  principle  of  comity,  that  one  state  recog- 
nizes and  permits  the  operation  of  the  laws  of  another 
state  within  its  own  jurisdiction,  where  such  law  is 
not  contrary  to  its  own  rules  of  policy,  or  to  abstract 
right,  or  the  promotion  of  justice  and  morality;  but 
this  principle  should  never  be  carried  to  the  extent  of 
holding  that  a  suitor  in  its  courts  is  debarred  from 
the  maintenance  of  his  just  rights  according  to  its 
well-established  decisions  and  laws,  and  the  general 
principles  of  the  common  law  which  it  has  fully  recog- 
nized and  which  are  almost  universally  regarded  and 
accepted,  in  reference  to  the  question  presented,  wher- 
ever the  common  law  prevails.  No  rule  of  comity  de- 
mands any  such  sacrifice  in  the  business  intercourse 
between  the  people  of  the  different  states,  and  great 
injustice  might  follow  by  yielding  to  such  a  principle, 
and  iQ  sustaiaiag  a  rule  of  law  which  was  wrong  in 
itself,  hostile  to  the  policy  and  law  of  the  state  where 
the  contract  was  made,  and  adverse  to  the  general  cur- 
rent of  authority  elsewhere/' 

The  Iowa  statute  being  similar  to  our  own  statute 
on  the  same  subject,  and  both  being  declaratory  of 
the  common  law,  will  be  construed,  interpreted  and  ap- 
plied in  accordance  with  the  law  of  this  forum  wher- 
ever the  decisions  of  the  Iowa  courts  are  in  conflict 
with  or  contrary  to  the  law  as  expounded  by  the  courts 
of  this  state. 

Appellees  did  not  introduce  a  new  cause  of  action  by 
the  amendment  which  stated  that  the  contract,  in  vir- 
tue of  which  the  right  of  action  was  grounded,  was  in 
writing.  The  cause  of  action  was  the  identical  one 
averred  in  the  original  declaration.  The  amendment 
was  in  avoidance  of  the  plea  of  the  five  year  limita- 
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tion  statute.  The  same  result — an  avoidance  of  that 
plea — could  have  been  attained  by  a  replication  in 
confession  and  avoidance.  The  rights  and  duties  of 
the  parties  to  each  other  rested  in  writing  according 
to  its  legal  import  and  interpretation,  and  the  fact  that 
by  legal  construction  the  clause  of  the  writing  attempt- 
ing to  limit  the  liability  of  appellee  imposed  by  the 
common  law  was  ineffectual  for  that  purpose  in  no 
way  made  void  the  writing  or  operated  to  remove  it 
as  the  foundation  upon  which  the  rights  of  appellants 
rest.  The  proof  fails  to  sustain  the  plea  of  the  ten 
year  limitation  statute,  and  it  follows  that  appellants 
failed  to  sustain  the  affirmative  defense  interposed  by 
that  plea. 

For  the  errors  indicated  the  judgment  of  the  Supe- 
rior Court  is  reversed  and  the  cause  remanded  for  a 
new  trial  in  accordance  with  the  law  as  here  declared. 

Reversed  and  remanded. 
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Chicago^  Burlington  &  Quincy  Railway  Company  et  al. 
Y.  Anton  J.  DeFreitas. 

1.  Measure  of  damages — when  instruction  08  to,  improper  in 
action  for  injury  to  real  property  resulting  from  construction  and 
operation  of  railroad.  In  an  action  for  damages  to  real  property 
resulting  from  the  construction  and  operation  of  a  railroad,  an  in- 
struction upon  the  measure  of  damages  which  employs  the  phrase 
"from  inconvenience  from  trains,"  as  an  element  depreciating  the 
value  of  the  property  in  question,  is  too  vague  and  indefinite. 

2.  Measure  of  damages — what  is  not  proper  element  of,  in  action 
for  injury  to  real  property  resulting  from  construction  and  opera/- 
tion  of  railroad.  In  an  action  to  recover  damages  for  injury  to 
real  property  resulting  from  the  construction  and  operation  of  a 
railroad,  it  is  only  those  special  damages  which  have  been  suffered 
which  are  different  in  kind  from  those  sustained  by  the  general 
public  which  may  be  made  the  basis  of  a  recovery. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Morgan 
county;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1906.  Affirmed  upon  remittitur. 
Opinion  filed  June  1,  1907. 

KiRBY  &  Wilson,  for  appellants. 

John  A.  Bellatti,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
conrt. 
Appellee  brought  his  action  on  the  case  against  ap- 
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pellants  to  recover  damages  to  his  residence  property, 
known  as  lots  No.  162  and  163  in  the  Car  Shops  ad- 
dition to  the  city  of  Jacksonville,  alleged  to  have  been 
caused  by  the  construction  and  operation  of  a  rail- 
road through  said  city  in  the  vicinity  of  said  property. 
Upon  a  trial  in  the  Circuit  Court  of  Morgan  county, 
there  was  a  verdict  and  judgment  against  appellants 
for  $350. 

The  dwelling  house  and  outhouse  of  appellee  are 
located  on  lot  No.  162,  and  upon  both  lots  are  planted 
fruit  trees  and  grape  vines.  The  dwelling  house  fronts 
to  the  west  on  Allen  street.  The  railroad  track  of  the 
Chicago,  Peoria  &  St.  Louis  Ey.  Co.,  running  north 
and  south,  is  located  about  300  feet  east  and  in  the 
rear  of  appellee's  residence,  and  appellants'  railroad 
track  is  located  between  the  first  named  track  and  ap- 
pellee's residence  at  a  distance  of  187  feet  from  the 
latter,  and  75  or  80  feet  from  the  east  line  of  appel- 
lee's lots.  At  a  point  about  400  feet  southeast  of  ap- 
pellee's residence  appellants'  track  forms  a  junction 
with  the  track  of  the  Chicago,  Peoria  &  St.  Louis  Ey. 
Co. 

Appellee  testified  that  gas,  smoke  and  cinders  from 
locomotives  operating  on  appellants'  track,  were  cast 
upon  his  dwelling  house  and  premises;  that  trains 
passing  upon  the  track  jarred  his  premises  and 
awakened  Mm;  that  he  was  annoyed  by  the  noise  of 
the  passing  trains;  that  trains  going  southeasterly 
on  appellants'  track  frequently  stopped  in  the  rear  of 
his  premises  and  signalled  by  repeated  whistling  for 
the  opening  of  the  switch  connecting  with  the  track  ot 
the  Chicago,  Peoria  &  St.  Louis  Ey.  Co. 

There  is  no  evidence  in  the  record  tending  to  show 
that  the  jarring  or  vibration  perceived  by  appellee, 
which  accompanied  the  passing  of  trains,  in  any  man- 
ner injured  the  dwelling  house,  outhouses,  fruit  trees 
or  vines  belonging  to  appellee,  or  that  the  construction 
and  operation  of  the  railroad  interfered  in  any  degree 
with  appellee's  right  of  egress  from  or  ingress  to  his 
property. 
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The  fourth  instruction  given  by  the  court  at  the  re- 
quest of  appellee,  is  as  follows: 

^*The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  in  consequence  of  the  construc- 
tion and  operation  of  the  defendants*  railroad,  the 
plaintiff's  property  is  depreciated  in  value  from  ex- 
posure to  fire,  from  inconvenience  from  trains,  from 
smoke  and  cinders  from  locomotives,  from  noise  and 
jar  of  trains,  then  such  matters  are  proper  to  be  taken 
into  consideration  by  you  in  determining  to  what  ex- 
tent the  plaintiff's  property  is  damaged.  The  real 
question  is  to  what  amount,  if  any,  is  the  plaintiff's 
property  diminished  in  value  by  the  construction  and 
operation  of  said  railroad." 

What  is  meant  by  the  phrase  in  the  instruction, 
'^from  inconvenience  from  trains,"  as  an  element  de- 
preciating the  value  of  the  property?  In  our  judg- 
ment it  is  too  vague,  indefinite  and  uncertain  to  enable 
a  jury  properly  to  measure  the  damages  recoverable. 
It  is  siiflSciently  broad  in  its  scope  to  include  certain 
elements  of  personal  discomfort  and  annoyance  for 
which,  in  such  cases,  no  damages  are  recoverable  at 
law.  In  Illinois  Central  E.  E.  Co.  v.  Trustees  of 
Schools,  212  111.  406,  it  was  said:  **The  provision 
of  the  constitution  that  private  property  shall  not  be 
damaged  for  public  use  was  not  intended  to  reach  every 
possible  injury  that  may  be  occasioned  by  a  public  im- 
provement." After  quoting  from  Eigney  v.  City  of 
Chicago,  102  HI.  64,  as  to  what  constitutes  a  specia} 
damage  and  injury  for  which  a  recovery  may  be  had, 
the  opinion  proceeds  as  follows:  **The  important 
question  is  to  determine  what  is  a  special  damage  and 
injury,  within  the  meaning  of  that  and  other  cases. 
One  thing  that  is  clear  is,  that  the  damage  must  be  a 
damage  to  property  and  not  mere  personal  inconven- 
ience or  injury,  such  as  a  damage  to  trade  or  business. 
(Hohmann  v.  City  of  Chicago,  140  111.  226.)  If  a  right 
of  action  is  merely  personal  without  reference  to  prop- 
erty, the  constitution  does  not  guarantee  compensa- 
tion.   If  the  injury  amounts  only  to  an  inconvenience 
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or  discomfort  to  the  occupants  of  property,  which 
would  authorize  a  personal  action  but  not  affecting  the 
value  of  the  property,  it  is  not  within  the  provision. 
The  injury  must  also  be  actual,  susceptible  of  proof 
and  capable  of  being  approximately  measured.  It 
must  not  be  merely  speculative,  remote,  prospective  or 
contingent.  The  special  damage  must  be  different  in 
kind  from  that  sustained  by  the  general  public,  al- 
though it  does  not  cease  to  be  special  because  a  con- 
siderable number  are  affected  in  the  same  way.'*  To 
the  like  effect  is  Aldrich  v.  Met.  West  Side  El.  Ey. 
Co.,  195  HI.  546. 

As  there  is  no  proof  in  the  record  of  any  direct  phys- 
ical disturbance  of  a  right  which  appellee  enjoys  in 
connection  with  his  property  resulting  in  special  dam- 
age thereto,  by  reason  of  the  vibration  or.  jar  from 
Ijassing  trains,  the  instruction  is  erroneous  in  that  it 
authorizes  the  jury  to  consider  such  vibration  or  jar 
as  a  proper  element  in  estimating  the  damages  to  the 
property.  It  was  the  consideration  by  the  jury  of  a 
like  improper  element  of  damage,  among  others,  in 
Illinois  Central  v.  Trustees  of  Schools,  supra,  that 
moved  the  court  to  reverse  the  judgment. 

The  amount  of  the  verdict  in  this  case  can  only  be 
accounted  for  by  the  fact  that  the  jury  did,  as  autho- 
rized by  said  instruction,  consider  improper  elements 
of  damage.  If  appellee  will,  within  20  days  after  the 
filing  of  this  opinion,  remit  $100  from  the  amount  of 
the  judgment,  it  will  be  afl5rmed  for  $250,  otherwise 
it  will  be  reversed  and  the  cause  remanded. 
Affirmed  upon  remittitur.  Remittitur  filed  and  judg- 
ment affirmed. 
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Chicago^  Barlington  ft  Qnlncy  Bailway  Company  et  al. 
T.  8.  F.  Fenstermaken 

This  case  is  oontrolled  by  the  decision  in  C,  R  ft  Q.  Ry.  Go.  et 
al.  y.  DeFreitas,  ante,  p.  228. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Morgan 
county;  the  Hon.  Owezt  P.  Thompson,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1906.  Aillrmed  upon  remittitur. 
Opinion  filed  June  1,  1907. 

KiRBY  &  Wilson,  for  appellants. 
John  A.  Bbllatti,  for  appellee. 

Peb  Ctjbiam.  Appellee  is  the  owner  of  lots  No.  135 
and  136  in  the  Car  Shops  addition  to  the  city  of  Jack- 
sonville, improved  with  a  dwelling  house,  outhouses, 
fruit  trees  and  grape  vines.  He  recovered  a  verdict 
and  judgment  against  appellants  for  $200,  for  dam- 
ages resulting  to  his  property  by  reason  of  the  con- 
struction and  operation  of  a  railroad.  The  record  in 
this  case  is  substantially  identical  with  the  record  in 
the  case  in  which  Anton  J.  DeFreitas  recovered  a 
judgment  against  the  same  defendants  for  $350,  for 
damages  to  real  estate  similarly  situated  with  refer- 
ence to  the  same  railroad,  in  which  case  an  opinion 
is  this  day  filed  in  this  court.    (Ante,  p.  228.) 

The  first  instruction  given  at  the  request  of  appel- 
lee in  the  case  at  bar  is  the  same  instruction  which  is 
criticized  in  the  opinion  in  the  DeFreitas  case,  and  for 
the  reasons  stated  in  that  opinion  a  like  conclusion  is 
arrived  at  in  this  case. 

If  appellee  will,  within  20  days,  remit  $50  from  the 
amoimt  of  his  judgment  it  will  be  affirmed  for  $150, 
otherwise  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Affirmed  upon  remittitur.    Remittitur  filed  and  judg- 
ment affirmed. 
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Chicago^  Bnrlington  &  Quincy  Railway  Company  et  al. 
?•  Fred  H.  Steinknehler. 

This  case  is  controlled  by  the  declBion  in  C,  B.  &  Q.  Ry.  Co.  et 
al.  ▼.  DeFreitas,  ante,  p.  228. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Morgan 
county;  the  Hon.  Owen  P.  Thompson,  Judge,  preaiding.  Heard  in 
this  court  at  the  Noyember  term,  1906.  Affirmed  upon  remittitur. 
Opinion  filed  June  1,  1907. 

EjotBY  &  Wn^ON,  for  appellants. 
John  A.  Bellatti,  for  appellee. 

Per  Curiam.  Appellee  as  the  owner  of  lots  No.  158 
and  159  in  the  Car  Shops  addition  to  the  city  of  Jack- 
sonville recovered  a  verdict  and  judgment  against  ap- 
pellants for  $400  fot  damages  alleged  to  have  resulted 
to  said  property  by  reason  of  the  construction  and  op- 
eration of  a  railroad. 

The  questions  presented  by  the  record  in  this  case 
are  the  same  as  those  involved  in  the  case  of  DeFreitas 
against  the  same  defendants,  and  the  opinion  in  that 
case  this  day  filed  in  this  court  controls  the  disposi- 
tion of  this  case.    {Ante,  p.  228.) 

If  appellee  will,  within  20  days,  remit  $100  from 
the  amount  of  his  judgment,  it  will  be  affirmed  for 
$300,  otherwise  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Affirmed  upon  remittitur.    Remittitur  filed  and  judg- 
ment affirmed. 


Chleago^  Bnrlington  &  Quincy  Railway  Company  et  al. 

T.  George  Sonza. 

» 

ThlB  case  is  controlled  by  the  decision  in  C,  B.  ft  Q.  Ry.  Co.  et 
al.  T.  DeFreitas,  ante,  p.  228. 

Action  on  the  case.    Appeal  from  the  Circuit  Court  of  Morgan 
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county;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  In 
this  court  at  the  November  term,  1906.  Affirmed  upon  remittitur^ 
Opinion  filed  June  1,  1907. 

EjoEtBY  &  Wilson,  for  appellants. 
John  A.  Bellatti,  for  appellee. 

Peb  Cubiam.  Appellee  as  the  owner  of  lots  No.  156 
and  157  in  the  Car  Shops  addition  to  the  city  of  Jack- 
sonville recovered  a  verdict  and  judgment  against  ap- 
pellants for  $400  for  damages  alleged  to  have  resulted 
to  said  property  by  reason  of  the  construction  and 
operation  of  a  railroad. 

The  questions  presented  by  the  record  in  this  case 
are  the  same  as  those  involved  in  the  case  of  DeFreitas 
against  the  same  defendant  and,  the  opinion  in  that 
case  this  day  filed  in  this  court,  controls  the  disposi- 
tion of  this  case.    {Ante,  p.  228.) 

If  appellee  will,  within  20  days,  remit  $100  from  the 
amount  of  his  judgment,  it  will  be  affirmed  for  $300, 
otherwise  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Affirmed  upon  remittitur.    Remittitur  filed  and  judg- 
ment  affirmed. 


Chlcago-Ylrden  Goal  Company  y.  James  Bradley^  Ad- 
ministrator. 

1.  AMENDBfENTs— Tioio  Btotuts  outhorissingt  ixmttrued.  The  stat^ 
ute  authorizing  amendments  in  any  process  or  pleading  is  to  be 
liberally  construed  and  an  amendment  is  permissible  that  tends 
to  the  furtherance  of  Justice. 

2.  Injuries  act — action  under,  not  identical  with  action  under 
Mines  and  Miners  Act.  The  cause  of  action  accruing  to  an  ad- 
ministrator by  virtue  of  the  Injuries  Act  to  recover  damages  for 
the  benefit  of  the  widow  and  next  of  kin  of  his  intestate,  is  separate, 
distinct  and  different  from  the  cause  of  action  accruing  by  virtue 
of  the  Mines  and  Miners  Act  to  the  widow,  lineal  heirs,  adopted 


Digitized  by 


Google 


Third  District— A.  D.  1907.  235 

Chlcago-Virden  CJoal  Co.  v.  Bradley. 

children,  or  other  person  or  persons  dependent  for  support  upon 
the  deceased,  for  the  recovery  of  damages. 

3.  Statute  of  limitations — when  amendment  tarred  "by.  Where 
a  cause  of  action  predicated  upon  the  Mines  and  Miners  Act  is 
amended  by  the  substitution  of  a  cause  of  action  predicated  upon 
the  Injuries  Act  after  such  latter  cause  of  action,  If  made  the 
basis  of  an  independent  action,  would  be  barred  by  the  Statute 
of  Limitations,  such  an  amendment  is  barred. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1906.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  January  8,  1907.  Opinion  modified  and  judgment  here. 
May  23,  1907. 

CoNKLiNG  &  Ibwin,  foT  appellant. 

C.  F.  MoBTiMEB,  Pebby  &  MoBGAN  and  McQuiGQ  & 
DowELL,  for  appellee. 

Mb.  Justice  Baumb  delivered  the  opinion  of  the 
court.. 

On  August  22,  1902,  appellee,  as  administrator  of 
the  estate  of  Edward  Bradley,  deceased,  commenced 
his  action  on  the  case  to  recover  damages  for  the 
death  of  his  intestate,  and  filed  his  declaration  con- 
sisting of  two  counts,  the  first  count  charging  com- 
mon law  negligence  and  the  second  count  charging 
wilful  violation  by  appellant  of  a  certain  provision  of 
the  Mines  and  Miners  Act.  A  demurrer  interposed  by 
appellant  to  each  count  of  the  declaration  was  sustained 
by  the  court,  and  appellee  took  leave  to  amend  the  first 
count  and  to  file  an  additional  count.  On  January 
21,  1904,  appellee  filed  his  amended  first  count  and 
an  additional  count,  and  to  the  amended  declaration 
appellant  filed  its  plea  of  the  general  issue.  Febru- 
ary 29,  1904,  on  motion  of  appellee,  he  was  dismissed 
as  plaintiff  in  the  action,  and  Edward  Bradley  and 
Ann  Bradley,  the  father  and  mother  of  the  deceased, 
were,  upon  their  motion,  substituted  as  parties  plaint- 
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iff,  and  leave  was  granted  to  amend  the  praecipe  and 
summons  and  to  file  an  amended  declaration. 

April  4,  1904,  the  praecipe  and  snmmons  were 
amended,  and  an  amended  declaration  was  filed  con- 
sisting of  three  counts,  alleging  the  wilful  violation 
by  appellant  of  a  provision  of  the  Mines  and  Min- 
ers  Act. 

Thereafter,  appellant  moved  to  strike  the  amended 
praecipe,  summons  and  declaration  from  the  files, 
which  motion  was  overruled  by  the  court,  and  ap- 
pellant, thereupon,  interposed  a  demurrer  to  the 
amended  declaration,  which  was  sustained,  and  leave 
given  to  amend  the  declaration.  January  9,  1905, 
on  motion  of  the  then  plaintiffs,  Edward  and  Ann 
Bradley,  they  were  dismissed  as  plaintiffs  in  the  ac- 
tion, and  appellee,  James  Bradley,  administrator  of 
the  estate  of  Edward  Bradley,  deceased,  was,  upon 
his  motion,  substituted  as  party  plaintiff,  and  leave 
was  given  to  amend  the  praecipe,  summons  and  dec- 
laration, and  to  file  additional  counts.  Thereafter, 
the  praecipe^  summons  and  declaration  were  amended 
and  additional  counts  filed,  the  several  counts  of 
the  declaration  as  amended  and  the  additional  counts 
then  filed,  all  charging  common  law  negligence. 
Upon  the  trial  all  the  counts  of  the  amended  decla- 
ration except  the  first,  and  all  of  the  additional  counts 
except  the  third,  were  withdrawn  by  appellee.  These 
counts  charged  substantially  the  same  common  law 
negligence  alleged  in  the  first  count  of  the  original 
declaration  and  in  the  several  counts  of  the  first 
amended  declaration. 

January  24,  1905,  appellant  appeared  specially  and 
moved  the  court  to  strike  from  the  files  the 
amendments  to  the'  praecipe,  summons  and  declara- 
tion made  under  leave  granted  January  9,  1905,  and 
also  the  additional  counts  thereafter  filed,  which  mo- 
tion was  overruled  by  the  court.  Thereafter,  appel- 
lant filtd  its  plea  of  the  general  issue  and  the  fur- 
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ther  plea  of  the  Statute  of  Limitations.  Appellee 
filed  his  similiter  to  the  plea  of  the  general  issue,  and 
interposed  a  demurrer  to  the  plea  of  the  Statute  of 
Limitations,  which  demurrer  was  sustained.  Upon 
the  trial  there  was  a  verdict  against  appellant  for 
$3,500,  and  judgment  on  the  verdict. 

Numerous  questions  are  raised  upon  the  record,  a 
consideration  and  determination  of  some  of  which, 
involving  the  propriety  of  the  ruling  of  the  trial 
court  in  the  admission  of  certain  evidence,  would  de- 
mand a  reversal  of  the  judgment  and  a  remandment 
of  the  cause  for  another  trial,  but  in  the  view  we  are 
constrained  to  take  of  the  case,  a  consideration  of 
the  questions  other  than  those  involving  the  propri- 
ety of  the  action  of  the  court  in  sustaining  a  demurrer 
to  appellant's  plea  of  the  Statute  of  Limitations,  be- 
comes unimportant. 

The  statute  authorizing  amendments  in  any  proc- 
ess or  pleading  is  to  be  liberally  construed,  and  any 
amendment  is  permissible  that  tends  to  the  further- 
ance of  justice.  (Teutonia  Life  Ins.  Co.  v.  Mueller, 
77  lU.  22;  United  States  Ins.  Co.  v.  Ludwig,  108  111. 
514.)  In  Kanawha  Dispatch  v.  Fish,  219  111.  236,  it 
was  held  that  under  our  liberal  statute  of  amend- 
ments there  may  be  an  entire  change  of  plaintiffs 
where  necessary.  And  this  rule,  as  we  understand 
it,  is  not  limited  in  its  application  by  the  fact  that 
the  proposed  amendment  introduces  a  new  or  dif- 
ferent cause  of  action.  Where,  however,  a  new  or 
different  cause  of  action  barred  by  the  Statute  of 
Limitations  is  introduced  by  the  amendment,  the  Stat- 
ute of  Limitations  may  be  successfully  pleaded  in  bar. 
In  such  case,  the  beginning  of  the  original  action  does 
not  interrupt  the  running  of  the  statute  as  to  the 
cause  of  action  introduced  by  the  amendment  (Fish 
v.  Farwell,  160  111.  236),  but  the  introduction  of  a  new 
cause  of  action  by  amendipent  is  to  be  regarded  as 
the  commencement  of  a  new  snit  when  the  amend- 
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ment  is  filed,  and  the  Statute  of  Limitations  may  be 
pleaded  in  bar.  Chicago  City  Ey.  Co.  v.  McMeen, 
206  lU.  108;  Heffron  v.  Eochester  Ins.  Co.,  220  LI. 
514. 

The  canse  of  action  accruing  to  an  administrator  by 
virtue  of  the  Injuries  Act  to  recover  damages  for 
the  benefit  of  the  widow  and  next  of  kin  of  his  in- 
testate, is  separate,  distinct  and  different  from  the 
cause  of  action  accruing  by  virtue  of  the  Mines  and 
Miners  Act  to  the  widow,  lineal  heirs,  adopted  chil- 
dren, or  other  person  or  persons  dependent  for  sup- 
port upon  the  deceased,  for  the  recovery  of  dam- 
ages. 

When  appellee,  on  February  29,  1904,  dismissed 
his  suit  agaiust  appellant,  and  Edward  Bradley  and 
Ann  Bradley,  the  father  and  mother  of  the  deceased, 
were  substituted  as  parties  plaintiff,  and  the  process 
and  declaration  were  so  amended  as  to  constitute  a 
different  cause  of  action  against  appellant,  the  suit 
originally  commenced  by  appellee  as  administrator 
terminated,  and  the  case  then  stood  as  if  no  legal  pro- 
ceedings had  been  taken  by  appellee.  The  count  of 
the  original  declaration,  which  alleged  common  law 
negligence,  went  out  of  the  case  as  completely  as  if 
no  declaration  containing  such  count  had  evgr  been 
filed.  Such  dismissal  of  his  suit  by  appellee  as  ad- 
mpistrator  did  not  operate  as  a  bar  to  the  commence- 
ment of  a  subsequent  suit  by  him  upon  the  same 
cause  of  action,  neither  was  it  a  bar  to  a  subsequent 
amendment  whereby  he  might  be  substituted  as  party 
plaiatiff  in  a  cause  of  action  accruing  to  him  as  admin- 
istrator, but  in  order  to  avoid  the  bar  of  the  Statute 
of  Limitations  such  subsequent  suit  must  have  been 
commenced,  or  such  amendment  made,  before  the  Stat- 
ute of  Limitations  had  run. 

In  the  case  at  bar  the  deceased  was  killed  July  16, 
1902,  and  by  virtue  of  the  amendment  to  the  Injuries 
Act  which  went  into  effect  July  1,  1903,  the  cause  of 
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action  for  the  recovery  of  damages  for  his  death,  ac- 
cruing to  appellee  as  admiiiistrator,  was  barred  July 
16,  1903.  The  substitution  of  appellee  as  plaintiff 
and  the  amendment  of  the  process  and  declaration 
whereby  the  cause  of  action  accruing  by  virtue  of  the 
Mines  and  Miners  Act  was  changed  to  a  cause  of 
action  accruing  under  the  Injuries  Act,  was  made 
January  9,  1905.  To  the  declaration  as  then 
amended  and  to  the  additional  counts  thereafter 
filed  by  appellee,  the  plea  of  the  Statute  of  Limita- 
tions interposed  by  appellant  presented  a  complete 
bar,  and  the  court  erred  in  sustaining  appellee's 
demurrer  thereto. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded with  directions  to  the  Circuit  Court  to  over- 
rule the  demurrer  to  the  plea  of  the  Statute  of  Limi- 
tations. 

Reversed  and  remanded  with  directions. 

Appellee  having  admitted  of  record  that  there  were 
no  additional  facts  not  already  appearing  of  record 
which  could  be  pleaded  to  avoid  the  legal  effect  of  the 
demurrer  to  the  plea  of  the  Statute  of  Limitations, 
it  is  ordered  that  the  order  heretofore  entered  by  this 
court  reversing  the  judgment  of  the  Circuit  Court  be 
set  aside,  and  that  the  demurrer  iaterposed  by  appel- 
lee to  appellant's  plea  of  the  Statute  of  Limitations 
be  overruled  and  that  final  judgment  be  entered  in 
this  court  against  appellee  in  bar  of  his  action.  Dated 
May  23, 1907. 


Commissioners  of  Lalie  Fork  Special  Drainage  District 
T.  Joseph  H.  Biggs. 

Bbidoe — duty  of  drainage  district  to  construct.  Where  a  drain- 
age district  pursuant  to  statute  enlarges  a  natural  channel,  render- 
ing impassable  without  a  bridge  what  was  before  passable,  the 
duty  is  imposed  upon  the  district  to  construct  a  bridge  over  such 
channel. 
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Mandamus.  Appeal  from  the  Circuit  C!ourt  of  Piatt  county;  the 
Hon.  William  G.  Cochran,  Judge,  presiding.  Heard  In  this  court 
at  the  November  term»  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

Beed  &  Beed,  for  appellants. 

M.  B.  DAviDsoisr  and  W.  G.  Cloyd,  for  appellee. 

Mr.  JusTicB  Baume  delivered  the  opinion  of  the 
court. 

Appellee  filed  his  petition  for  mandamus  to  compel 
appellants  to  construct  a  bridge  across  the  natural 
channel  of  a  stream  flowing  through  appellee's  land. 
A  demurrer  to  the  petition  interposed  by  appellants 
was  overruled  by  the  court,  appellants  elected  to  abide 
their  demurrer,  and  a  peremptory  writ  of  m^ndamits 
was  awarded. 

The  petition  alleges  th'^t  appellee  is  the  owner  of 
certain  described  real  estate  lying  within  the  bound- 
ary of  Drainage  District  No.  7  in  Unity  township, 
Piatt  county;  that  on  or  about  March  16,  1905,  ap- 
pellants having  found  and  determined  that  the  main 
ditch  or  drain  of  the  system  of  drainage  of  the  Lake 
Fork  Special  Drainage  District  did  not  afford  suitable 
and  proper  outlet  for  the  waters  of  said  district,  de- 
termined that  it  would  be  necessary  to  clear  and  en- 
large the  natural  channel  of  the  Lake  Fork  of  Okaw, 
lying  beyond  the  boundaries  of  said  drainage  district ; 
that  said  natural  channel,  above  mentioned,  passed 
over  the  land  of  appellee  and  was  embraced  within 
the  boundaries  of  said  drainage  district  No.  7;  that 
on  September  12,  1890,  the  then  owner  of  appellee's 
land  conveyed  to  the  commissioners  of  said  drainage 
district  No.  7  a  right  of  way  100  feet  wide  in  said  nat- 
ural channel  for  the  construction  and  repair  of  a  cer- 
tain drain  or  ditch  therein  across  the  land  of  appellee ; 
that  on  March  16, 1905,  appellants  entered  into  a  writ- 
ten agreement  with  the  commissioners  of  said  drain- 
age district  No.  7,  whereby  in  consideration  of  the 
benefits  to  be  derived  by  the  lands  in  said  district  No. 
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7,  and  the  further  consideration  that  no  benefits  should 
be  assessed  against  said  district  and  of ,  one  dollar, 
the  said  commissioners  of  district  No.  7  granted  to 
appellants  the  privilege  to  enter  upon  the  right  of  way 
in  said  natural  channel  and  to  clear  and  enlarge  said 
natural  channel ;  and  whereby,  in  further  consideration 
of  the  premises,  appellants  agreed  that  if  under  the 
law  in  relation  to  drainage  any  further  burdens  should 
be  cast  upon  them  in  consequence  of  the  clearing  and 
enlarging  of  the  said  natural  channel  they  would  fully 
discharge  the  same. 

The  petition  further  alleges  that  in  pursuance  of 
said  agreement  appellants  cleared  and  enlarged  said 
natural  channel  with  the  object  and  for  the  purpose 
of  providing  a  sufficient  outlet  for  the  waters  of  said 
Ijake  Fork  Special  Drainage  District;  that  the  land 
of  appellee  is  fanning  land  and  lies  upon  each  side  of 
said  natural  channel  where  the  same  was  cleared  and 
enlarged;  that  prior  to  the  clearing  and  enlarging  of 
said  natural  channel  by  appellants  appellee  could  farm 
his  land  across  said  natural  channel  without  trouble, 
but  that  since  said  natural  channel  has  been  cleared 
and  enlarged  he  cannot  cross  the  same  without  a 
bridge,  and  that  a  bridge  across  the  same  is  necessary 
to  secure  to  him  the  use  of  his  said  land.  The  petition 
Alleges  a  demand  by  appellee  upon  appellants  to  con- 
struct a  necessary  bridge  across  said  channel  and 
that  appellants  refused  so  to  do. 

By  section  41  of  the  Farm  Drainage  Act  (Hurd's 
Stat.  1905,  810)  it  is  provided:  ** After  the  comple- 
tion of  the  work,  the  commissioners  shall  thereafter 
keep  the  same  in  repair,  and  if  they  find  by  reason  of 
error  in  locating  or  constructing  the  ditches,  or  any 
of  them,  or  from  other  causes,  the  lands  of  the  district 
are  not  drained  or  protected  as  contemplated,  or  some 
of  them  receive  partial  or  no  benefit,  they  shall  use 
the  corporate  funds  of  the  district  to  carry  out  the 
original  purpose,  to  the  end  that  all  lands,  so  far  as 
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practicable,  shall  receive  their  proper  and  equal  bene- 
fits as  conteraplated  when  the  lands  were  classified. 
If  it  be  necessary  to  clear  and  enlarge  any  natural  or 
artificial  channels  lying  beyond  the  boundaries  of  the 
district,  to  obtain  a  proper  outlet,  the  commissioners 
shall  use  the  corporate  funds  for  this  purpose,  and 
if  the  necessary  privileges  cannot  be  obtained  for  this 
by  agreement,  with  the  landowners  or  the  conmiis- 
sioners,  if  the  land  or  lands  through  which  such  outlet 
must  be  made  are  within  another  organized  district, 
the  commissioners  may  acquire  the  same  by  condem- 
nation under  the  act  for  exercising  the  right  of  emi- 
nent domain ;  Provided  in  all  such  cases  if  sufficient 
funds  are  not  on  hand,  the  commissioners  shall  make 
a  new  tax  levy.^'  The  same  section  further  provides 
that  where  an  upper  district  enlarges  or  improves  a 
natural  or  artificial  channel  beyond  the  boundaries  of 
its  district,  it  may  collect  from  the  lower  landowners  or 
drainage  district,  such  amount  as  may  be  considered 
a  fair  compensation  for  the  benefit  received  by  the 
lands  below  the  upper  district. 

Section  74  of  the  same  act  provides,  as  follows: 
**  There  shall  be  constructed  at  least  one  bridge  or 
proper  passage-way  over  each  open  drain  where  the 
same  crosses  any  enclosed  field  or  parcel  of  land,  and 
the  cost  of  construction  thereof  shall  be  charged  as  part 
of  the  costs  of  construction  of  such  drain;  and  such 
bridge  or  passage-way  shall  be  maintained  by  the  com- 
missioners from  the  district  funds,  provided,  the  com- 
missioners may  contract  with  owners  of  land  crossed 
by  such  drain  to  maintain  such  bridges  or  crossing." 
In  Union  Drainage  District  v.  O'Reilly,  132  111.  631, 
appellant  acquired  by  condemnation  the  right  to  en- 
large a  natural  channel  lying  without  its  boundaries 
and  through  the  enclosed  field  of  appellee,  and  the 
judgment  of  the  lower  court  awarding  a  peremptory 
writ  of  mandamus  to  compel  appellant  to  construct  a 
bridge  across  such  natural  channel  after  its  enlarge- 
ment, was  affirmed.     In   that  case   the  court   said: 
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* 

''When  the  district  condemned  the  right  to  enlarge 
this  channel  and  entered  upon  the  work,  it  necessarily 
took  the  privilege  charged  with  the  duty  imposed  by 
the  statute.  And  having  by  their  open  ditch  rendered 
the  channel,  which  was  before  passable,  wholly  impass- 
able, the  duty  attached,  in  all  respects,  to  bridge  the 
same,  as  if  it  were  an  open  drain  or  ditch  made 
through  enclosed  land  within  the  district/* 

The  statute  ^expressly  provides  that  a  drainage  dis- 
trict may  acquire  the  right  to  enlarge  a  natural  chan- 
nel lying  without  its  boundaries,  by  agreement  with 
the  landowner  or  with  another  drainage  district  as 
well  as  by  condemnation,  ^nd  we  perceive  no  reason 
why  the  liie  duty  to  construct  a  bridge  when  necessary, 
shonld  not  be  imposed  upon  the  dominant  district  in 
the  one  case,  as  in  the  other. 

True,  the  natural  channel  across  the  land  of  appel- 
lee was  within  the  boundaries  of  district  No.  7,  ,and 
that  district  had  control  and  supervision  of  such  chan- 
nel for  all  purposes  necessary  to  the  proper  drainage 
of  the  lands  lying  within  its  boundaries,  and  such 
control  and  supervision  was  not  relinquished  by  its 
agreement  with  appellants,  but  by  clearing  and  en- 
larging such  channel,  to  make  it  adequate  for  their 
purposes,  appellants  imposed  an  additional  and  per- 
manent burden  upon  appellee,  and  one  for  which  dis- 
trict No.  7  was  not  primarily  responsible.  The  work 
of  clearing  and  enlarging  the  natural  channel  was 
done  by  appellants  for  the  benefit  of  their  district,  and 
with  the  right  to  clear  and  enlarge  the  channel  at- 
taches the  right  to  enter  the  channel  and  maintain  it. 
For  these  purposes,  the  channel  became,  by  the  agree- 
ment, a  part  of  the  Lake  Fork  Special  Drainage  Dis- 
trict, and  as  the  necessity  for  a  bridge  across  the  chan- 
nel was  created  by  the  act  of  the  appellants  we  think 
the  duty  of  constructing  such  bridge  should  be  im-' 
posed  upon  them. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 
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Henry  Wey  ?.  George  E.  Dooley. 

1.  Wnx — Tuno  to  he  construed.  A  will  itf  to  be  construed  ac- 
cording to  the  intention  of  the  testator,  which  intention  is  to  be 
gathered  from  a  consideration  of  the  entire  instrument 

2.  Detebminable  >ii:e — when  will  creates.  Held^  that  the  will 
in  question  in  this  cause  created  a  base  or  determinable  fee,  as 
distinguished  from  one  in  fee  simple. 

S.  PLAINTIFF — who  proper,  in  (iction  at  law.  In  an  action  upon 
a  contract  the  party  named  in  the  contract  who  is  seeking  to  en- 
force the  same  is  the  proper  plaintiff  and  not  the  assignee  of  such 
party,  as  choses  in  action  are  not  assignable  at  law  so  as  to  enable 
the  assignee  thereof  to  sue  in  his  own  name. 

4.  Usee — need  not  be  made  party  of  record.  It  Is  not  neces- 
sary that  the  name  of  the  party  for  whose  use  the  suit  is  broug>it 
shall  appear  in  the  record. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  McLean  ooiinty; 
the  Hon.  Colostin  D.  Myers,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

Welty,  Sterling  &  Whitmore  and  Eari^b  D.  Riddle, 
for  appellant. 

Barry  &  Morrissby  and  Owen  &  Owen,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

October  25,  1905,  appellant  executed  a  contract  in 
writing  to  sell  and  convey  to  appellee  on  or  before 
March  1,  1906,  80  acres  of  land  in  McLean  county. 
The  contract  provided  that  appellant  should  furnish 
to  appellee  by  December  1,  1905,  an  abstract  showing 
a  good  record  title  to  the  premises  free  and  clear  of  all 
encumbrances,  except  a  certain  lease,  which  was  to  be 
assigned,  and  further  provided  that  either  party  fail- 
ing to  comply  with  the  terms  thereof,  should  forfeit 
to  the  other  party  $1,000  as  fixed  and  liquidated  dam- 
ages. Upon  the  execution  of  the  contract  appellee 
paid  to  appellant  $500  to  apply  upon  the  purchase 
price. 
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On  October  26,  1905,  appellee  by  written  indorse- 
ment on  the  contract  assigned  the  same  to  £.  B.  and 
Lydia  B.  Ratliffe.  Appellant  when  notified  of  the  as- 
signment said  he  wonld  have  nothing  to  do  with  the 
assignees,  bnt  wotild  look  to  appellee  with  whom  he 
had  the  contract.  Thereafter,  appellee  submitted  the 
abstract  of  title  to  the  property  to  his  attorneys,  who 
advised  him  that  appellant  had  only  a  life  estate 
therein. 

March  1, 1905,. appellant  tendered  to  appellee  a  deed 
of  the  property  together  with  an  abstract  of  title  and 
demanded  the  balance  of  the  purchase  money.  Appel- 
lee then  tendered  the  balance  of  the  purchase  money, 
but  refused  to  accept  the  title  offered.  Appellant  then 
tendered  a  deed  of  the  property  to  the  Ratliffes,  which 
was  not  accepted  by  them.  March  16,  1905,  appellee 
instituted  this  suit  in  assumpsit  against  appellant  to 
recover  the  $500  paid  upon  the  purchase  price  of  the 
land,  and  $1,000  liquidated  damages,  and  upon  a  trial 
by  the  court,  without  a  jury,  there  was  a  finding  and 
judgment  against  appellant  for  $1,535. 

Appellant  derives  his  title  to  the  real  estate  con- 
tracted to  be  sold,  through  the  will  of  Philip  Hileman, 
deceased.  The  will  provides  ^or  the  payment  of  the 
testator  ^s  debts  and  funeral  expenses,  and  gives  all 
the  remainder  of  the  testator's  property  to  his  wife 
for  her  natural  life,  and  provides  that  after  her  death 
the  personal  property  shall  be  divided  equally  be- 
tween John  Henry  Hileman  and  appellant.  The  sub- 
sequent clauses  of  the  will,  so  far  as  they  are  here 
material,  are  as  follows : 

**  Third.  I  give  and  bequeath  to  said  Henry  Hile- 
man (son  of  Thomas  Wey)  the  north  half  of  the  south- 
west quarter,  section  twenty  (20)  in  town  twenty-three 
(23)  and  range  five  (5)  east  of  the  third  P.  M.,  to 
come  into  possession  of  the  same  at  the  death  of 
my  wife,  Margaret  Hileman.  Provided:  If  the  said 
Henry  Hileman  should  die  before  arriving  at  the  age 
of  twenty-one  years,  or  die  leaving  no  hodihj  heirs, 
then  the  above  devised  property  to  him  shall  be  equally 
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divided  between  my  full  brothers  and  sisters,  or  should 
any  be  dead,  leaving  heirs,  then  the  share  of  deceased 
to  go  to  his  or  her  heirs. 

'*  Fourth.  I  give  and  devise  after  the  death  of  my 
wife,  Margaret  Hileman,  all  the  rest,  residue  and  re- 
mainder of  my  real  estate,  of  every  name  and  nature 
whatsoever,  to  my  son,  John  Henry  Hileman.  Pro- 
vided :  If  the  said  John  Henry  Hileman  should  die  be- 
fore arriving  at  the  age  of  twenty-one  years,  then  I 
desire  that  all  property  devised  to  him  shall  be  equally 
divided  between  my  full  brothers  and  sisters,  or  if 
any  be  dead,  a  share  to  the  heirs  of  deceased:  except 
one  thousand  ($1,000)  dollars  which  I  desire  to  be 
equally  divided  among  the  brothers  and  sisters  of  my 
wife,  Margaret  Hileman. 

'*  Fifth.  In  case  of  the  death  of  my  wife,  Margaret 
Hileman,  before  the  above  named  John  Henry  Hile- 
man and  Henry  Hileman  arrive  at  the  age  of  twenty- 
ojie  years,  I  hereby  appoint  my  executor,  whom  I  shall 
hereinafter  name  and  appoint,  to  hold  the  above 
named  property,  real  and  personal,  in  trust  for  the 
benefit  of  the  said  heirs,  John  Henry  Hileman  and 
Henry  Hileman  (son  of  Thomas  Wey)  until  they  each 
arrive  at  the  age  of  twenty-one  years    *     *     *    ." 

Henry  Hileman,  son  of  Thomas  Wey,  mentioned  in 
the  will  is  Henry  Wey,  the  appellant,  and  the  real  es- 
tate contracted  to  be  sold  is  described  in  the  third 
clause  of  the  will. 

It  is  insisted  on  behalf  of  appellant,  that  the  words 
in  the  third  clause  of  the  will,  viz.,  ** Provided:  If 
the  said  Henry  Hileman  should  die  before  arriving 
at  the  age  of  twenty-one  years,  or  die  leaving  no  bodily 
heirs,"  refer  to  the  death  of  appellant  before  the 
death  of  the  testator,  and  that  appellant  having  sur- 
\dved  the  testator,  the  absolute  fee  to  the  real  estate 
described  vested  in  him.  On  behalf  of  appellee  it  is 
insisted  that  said  words  refer  to  the  death  of  appel- 
lant leavbig  no  bodily  heirs  surviving,  at  any  time, 
whether  before  or  after  the  death  of  the  testator,  and 
that  appellant,  therefore,  took  by  the  will  merely  a  life 
estate,  or  a  base  or  determinable  fee. 
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The  intention  of  the  testator  is  to  be  gathered  from 
a  consideration  of  the  entire  instrument.  It  is  to  be 
observed  that  the  testator  in  disposing  of  his  per- 
sonal estate  provided  that  at  the  death  of  his  wife  it 
should  be  divided  between  his  son  John  Henry  and 
appellant,  without  any  restrictive  provision  limiting 
the  estate  of  the  said  beneficiaries  therein,  or  substi- 
tuting other  beneficiaries  in  any  event. 

The  fact  that  the  testator  created  a  life  estate  for 
his  wife  in  the  personal  property,  and  provided  that 
upon  her  death  it  should  be  equally  divided  between 
his  son  and  appellant,  clearly  suggests  that  the  tes- 
tator assumed  or  anticipated  that  his  wife  would  sur- 
vive him  and  that  his  son  and  appellant  would  survive 
his  wife.  The  fact  also  that  the  testator  in  the  third 
clause  of  his  will  used  the  language  above  quoted,  evi- 
dences that  he  intended  to  dispose  of  the  real  estate 
therein  described,  in  a  different  manner  than  that  in 
which  he  disposed  of  his  personal  property,  but  as  his 
wife  was  also  given  a  life  estate  in  the  realty  he  mani- 
festly expected  appellant  to  survive  her.  The  case 
of  Kohtz  V.  Eldred,  208  111.  60,  cited  by  counsel  for  ap- 
pellant as  sustaining  their  construction  of  the  will,  is 
distinguishable  from  the  case  at  bar  in  this,  that  in  the 
Kohtz  ^ase  no  life  estate  intervened,  and  the  bene- 
ficiary named  in  the  will  was  an  heir  of  the  testator. 
In  the  case  at  bar  appellant  was  not  an  heir  of  the  tes- 
tator, and  the  rule  that  a  construction  will  be  adopted 
which  will  favor  the  heir  is  not  applicable. 

We  fully  recognize  the  generally  established  iniles 
applicable  to  the  construction  of  wills,  urged  by  coun- 
sel for  appellant  as  controlling  in  this  case,  viz.,  that 
a  construction  will  be  favored  which  will  give  the 
absolute  fee  to  the  first  taker,  that  where  real  estate 
is  devised  in  terms  denoting  an  intention  that  the 
primary  devisee  shall  take  a  fee  on  the  death  of  the 
testator,  coupled  with  a  devise  over  in  case  of  his 
death  without  issue,  the  words  refer  to  a  death  with- 
out issue  during  the  lifetime  of  the  testator,  and  that 
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the  primary  devisee  surviving  the  testator  takes  an 
absolute  estate  in  fee  simple.  Kohtz  v.  Eldred,  supra. 
But  these  rules  have  their  well-recognized  exceptions. 

In  King  v.  King,  215  Dl.  100,  it  was  said:  '*The 
rule  that  where  there  is  a  bequest  to  one  person  ab- 
solutely, and  in  case  of  his  death  without  issue,  to 
another,  the  contingency  referred  to  is  a  death  in  the 
lifetime  of  the  testator,  does  not  apply  when  a  point 
of  time,  other  than  the  death  of  the  testator,  is  men- 
tioned, to  which  the  contingency  can  be  referred,  or  to 
a  case  where  a  life  estate  intervenes,  or  where  the 
language  of  the  will  evinces  a  contrary  intent.**  And 
in  Bradsby  v.  Wallace,  202  111.  239,  where  a  will  con- 
taining a  somewhat  similar  provision  was  under  con- 
sideration, the  court  quoted  approvingly  from  its 
former  decisions,  as  follows:  *'When  the  death  of 
the  first  taker  is  coupled  with  circumstances  which 
may  or  may  not  take  place,  as  for  instance,  death 
under  age  or  without  children,  the  devise  over,  unless 
controlled  by  other  provisions  of  the  will,  takes  effect, 
according  to  the  ordinary  and  general  meaning  of  the 
words,  upon  death  under  the  circumstances  indicated, 
at  any  time,  whether  before  or  after  the  death  of  the 
testator." 

We  are  clearly  of  opinion  that  the  language  in  the 
third  clause  of  the  will  here  involved  should  be  held 
to  refer  to  the  death  of  appellant  before  arriving 
at  the  age  of  twenty-one  years,  or  leaving  no  bodily 
heirs,  at  any  time,  whether  before  or  after  the  death 
of  the  testator,  and  that  the  estate  thereby  devised  to 
appellant  is,  merely,  a  base  or  determinable  fee. 

Ajppellee  having  assigned  the  contract  to  the  Bat- 
liffes,  it  is  insisted  that  he  could  not  bring  suit  to  re- 
cover thereon  in  his  own  name,  without  a  re-assign- 
ment of  the  contract  to  him,  or  that,  in  any  event,  the 
suit  .should  have  been  brought  in  the  name  of  appel- 
lee for  the  use  of  the  assignees.  The  contract  is  not 
assignable  at  law  so  as  to  vest  in  the  assignees  the 
right  to  bring  suit  thereon  in  their  own  names,  and 
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the  suit  was,  therefore,  properly  instituted  in  the  name 
of  appellee. 

It  must  be  regarded  as  settled  law  in  this  state,  that 
it  is  not  necessary  that  the  name  of  the  party  for 
whose  use  a  suit  is  brought  shall  appear  in  the  record. 
Union  Nat.  Bank  v.  Barth,  179  111.  83;  Meyer  v.  Boss, 
119  111.  App.  485.  In  Knight  v.  GriflPey,  161  Bl.  85,  it 
was  said:  *'It  is  no  concern  of  a  defendant  in  an  ac- 
tion upon  a  bond  for  whose  use  the  action  is  insti- 
tuted.'^  In  111.  Conference  v.  Plagge,  177  111.  431,  it 
was  said  **  whether  others  have  an  equitable  or  bene- 
ficial interest  in  the  proceeds  of  the  collection  of  a 
note  need  not  be  disclosed  by  the  pleadings  in  an  ac- 
tion at  law  by  the  party  holding  the  legal  title  to  the 
note.  It  is  sufficient,  in  such  case,  the  action  is  in  the 
name  of  the  holder  of  the  legal  title.  Persons  entitled 
to  the  beneficial  interest  may  interfere  in  such  actions 
and  their  rights  will  be  protected,  but  in  the  absence  of 
such  interference  defendants  have  no  concern  there- 
with.'' 

The  judgment  of  the  Circuit  Court  is  right  and  will 
be  affirmed. 

Affirmed. 


Springfield  Mutual  County  Fire  Insurance  Company  r. 
George  A.  Merriman. 

Aboitmeivt  of  couicsel — when  improper,  Moill  not  reverse.  Not- 
witbstanding  the  argument  complained  of  was  improper,  a  reversal 
will  not  be  awarded  unless  there  is  probability  that  another  trial 
would  result  In  a  different  verdict 

ABSumpeit  Appeal  from  the  Circuit  Court  of  Sangamon  county: 
tbe  Hon.  James  A.  Creiohton,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1906.  Affirmed.  Opinion  filed  June  1, 
1907. 

BoBBEX  H.  Patton,  for  appellant. 
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John  C.  Snigg  and  C,  F,  Moetimbb,  for  appellee, 

Mb.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

This  is  a  suit  by  appellee  against  appellant  to  re- 
cover upon  two  policies  insuring  the  property  of  ap- 
pellee against  loss  or  damage  by  fire  or  lightning.  The 
first  count  of  the  declaration  declares  upon  a  policy 
insuring  a  hay  shed  for  the  sum  of  $565,  and  the  sec- 
ond count  declares  upon  a  policy  insuring  hay  in  the 
shed.  The  loss  or  damage  is  alleged  to  have  been  oc- 
casioned by  lightning.  The  second  count  of  the  dec- 
laration was  excluded  from  the  jury,  and  upon  the 
first  count  there  was  a  verdict  and  judgment  against 
appellant  for  $565. 

On  May  11, 1905,  a  large  hay  shed,  96  feet  in  length, 
50  feet  in  width,  21  feet  to  the  eaves  and  45  feet  to  the 
top  of  the  gable,  was  almost  totally  destroyed  during 
a  severe  electrical  and  wind  storm. 

It  is  insisted  on  behalf  of  appellant  that  there  is 
no  evidence  in  the  record  tending  to  show  that  light- 
ning was  the  proximate  cause  of  the  damage;  that 
the  damage  was  occasioned  wholly  by  a  wind  storm; 
that  conceding  that  some  portion  of  the  damage  was 
occasioned  by  lightning,  the  evidence  does  not  disclose 
what  portion  of  the  damage  was  so  occasioned  by  light- 
ning independent  of  the  damage  caused  by  the  wind, 
and,  therefore,  appellee  established  no  basis  for  a  re- 
covery. ^ 

There  is  evidence  tending  to  show  that  many  of  the 
posts,  timbers  and  boards,  of  which  the  shed  was  con- 
structed, were  split,  splintered,  shattered  and  broken; 
that  the  boards  and  timbers  were  split  along  the  line 
of  the  nails;  that  the  iron  track,  upon  which  the  hay 
fork  was  operated,  appeared  to  have  been  recently 
blistered  by  intense  heat.  It  is  not  controverted  that 
a  severe  storm  was  in  progress  at  the  time  the  shed 
collapsed.  John  Cherry,  the  only  person  who  was  on 
the  premises  during  the  storm  testifies  that  he  saw 
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the  lightning  strike  the  shed  and  *' knock  it  to  pieces;" 
that  the  wind  came  immediately  after. 

True,  it  appears  from  the  evidence  that  some  of  the 
boards  were  found  a  considerable  distance  from  the 
site  of  the  shed,  but  the  evidence  also  shows  that  the  ' 
greater  portion  of  the  shattered  material  remained 
where  it  fell.  No  fire  resulted,  and  there  is  no  proof 
that  any  of  the  lumber  had  the  appearance  of  having 
been  seared  or  burned. 

The  effects  of  lightning  discharges  are  so  various 
and  unique,  that  they  are  difficult  of  explanation,  even 
by  those  most  versed  in  the  science  of  electricity.  It 
is  a  matter  of  common  knowledge  and  observation  that 
trees  shattered  by  a  stroke  of  lightning  frequently 
manifest  no  evidence  of  having  been  burned  or  seared. 

We  think  the  jury  were  justified  in  finding  that  the 
proximate  cause  of  the  destruction  of  the  shed  was 
a  stroke  of  lightning.  Lightning  having  been  the  prox- 
imate cause  of  the  damage,  it  cannot  affect  the  right 
of  appellee  to  recover  therefor,  that  some  damage  was 
also  done  by  the  wind.  Without  doubt  the  burden  of 
proof  was  upon  appellee  to  show  not  only  that  the 
damage  was  caused  by  lightning,  but  also  the  amount 
of  such  damage,  and  we  are  of  opinion  that  there  is 
sufficient  evidence  in  the  record  to  sustain  the  verdict 
of  the  jury  upon  the  latter  issue.  That  the  task  of 
separating  the  damage  done  by  lightning  from  the 
damage  which  may  have  been  occasioned  by  the  wind 
was  a  difficult  one,  must  be  conceded,  but  it  was  one 
peculiarly  within  the  province  of  the  jury  to  perform. 
The  evidence  discloses  the  value  of  the  shed  as  a  whole, 
and  the  character  of  the  damage  sustained  by  its  va- 
rious parts,  and  the  jury  were  thus  afforded  the  means 
of  determining  the  amount  of  appellee  *s  loss  under 
the  policy. 

The  second  instruction  given  at  the  instance  of  ap- 
pellee is  said  to  be  erroneous  because  it  assumed  there 
is  evidence  tending  to  show  the  amount  of  damage 
done  by  the  lightning.    The  record,  in  fact,  contains 
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such  evidence,  and  the  trial  court  necessarily  so  held 
when  it  refused  the  peremptory  instruction  tendered 
by  appellant. 

Whether  there  was  any  evidence  in  the  record  tend- 
"  ing  to  prove  the  amount  of  damages  sustained  by  ap- 
pellee was  a  question  of  law  for  the  trial  court,  and 
the  court  having  held  that  there  was  such  evidence, 
it,  not  improperly,  assumed  the  existence  of  such  evi- 
dence, and  informed  the  jury,  that,  if,  from  the  evi- 
dence in  the  case,  they  should  find  the  issues  for  ap- 
pellee, and  that  appellee  had  sustained  damages  by 
the  shed  being  struck  by  lightning,  as  charged  in  the 
declaration,  they  might  **  estimate  such  damages  by  all 
the  evidence  and  testimony  in  the  case  bearing  upon 
that  question.'^ 

Lastly,,  it  is  urged  that  appellant  was  prejudiced 
by  certain  inflammatory  remarks  of  counsel  for  appel- 
lee in  his  closing  argument.  The  remarks  of  counsel 
for  appellee  were  improper,  and  if  there  was  any 
probability  that  another  trial  of  the  case  would  result 
differently,  we  might  be  disposed  to  reverse  the  judg- 
ment for  that  reason.  The  prejudicial  effect  of  the  re- 
marks was,  however,  largely  overcome  by  the  action 
of  the  trial  court  in  promptly  and  emphatically  repri- 
manding offending  counsel  and  instructing  the  jury  to 
wholly  disregard  such  remarks  and  not  permit  them- 
selves to  be  influenced  or  prejudiced  thereby.  The 
judgment  of  the  Circuit  Court  is  affirmed. 


3.  W.  Mastin  y.  E.  A.  Blehardsom 

Judgment  by  confebsiok — duty  of  court  to  Met  €t8ide.  A  ino« 
tion  to  open  a  judgment  and  for  leave  to  plead  to  the  merits  la 
addressed  to  the  sound  judicial  discretion  of  the  court,  and  in- 
volves the  exercise  by  the  court  of  equitable  power  with  respect  to 
its  own  judgment;  and  where  the  defense  sought  to  be  pleaded 
appears  from  the  showing  made  to  be  complete,  the  judge  to  whom 
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the  motion  Ib  addressed  should  open  up  the  judgment  and  allow 
the  defense  to  be  interposed. 

Judgment  by  confession.  Error  to  the  Circuit  Court  of  Shelby 
county;  the  Hon.  Wjixiau  M.  Fabmeb,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1906.  Reversed  and  remanded. 
Opinion  filed  June  1,  ld07. 

E.  J.  Melleb,  W.  K.  Whitfield  and  Chafee  &  Chew, 
for  plaintiff  in  error. 

Waltbb  C.  Hbadbn,  for  defendant  in  error, 

Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 

October  18,  1905,  a  judgment  by  confession  in  favor 
of  defendant  in  error,  E.  A,  Richardson,  against 
plaintiff  in  error,  J.  W.  Mastin,  and  one  H.  S.  Batman, 
was  entered  in  vacation  in  the  Circuit  Court  of  Shelby 
county  for  $5,506,  upon  a  promissory  note  and  warrant 
of  attorney,  as  follows : 

**  $5,250.00.  Shelbyville,  III.,  August  23, 1905. 

"Six  months  after  date,  for  value  received,  we 
promise  to  pay  to  the  order  of  John  M.  Wolf, 

"Five  thousand  two  hundred  and  fifty  dollars,  at 
Citizen's  National  Bank,  of  Shelbyville,  Illinois,  with 
interest  at  seven  per  cent,  per  annum  from  date  until 
paid. 

"And  to  secure  the  payment  of  said  amount,  I  (or 
we)  hereby  authorize  irrevocably  any  attorney  of  any 
court  of  record  of  the  United  States  to  appear  for 
me  (or  us)  in  such  court,  in  term  time  or  vacation, 
or  at  any  time  hereafter,  and  confess  a  judgment 
without  process,  in  favor  of  the  holder  of  this  note, 
for  such  amount  as  may  appear  to  be  unpaid  thereon, 
together  with  costs,  and  $200  attorney's  fees  to  be  as- 
sessed as  costs  and  made  a  part  of  the  judgment  en- 
tered hereon  and  to  waive  and  release  all  errors  which 
may  intervene  in  any  proceedings  and  consent  to  im- 
mediate execution  upon  such  judgment,  hereby  rati- 
fying and  confirming  all  that  my  (or  our)  said  attor- 
ney may  do  by  virtue  thereof. 

H.  S.  Batman, 
J.  W.  Mastin.'' 
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On  the  back  of  which  note  appears  the  following  in- 
dorsement:   *'John  M.  Wolf.'* 

Execution  was  issued  on  said  judgment  directed  to 
the  sheriff  of  Moultrie  county  to  execute  and  was  by 
him  immediately  levied  on  certain  real  estate  of  plaint- 
iff in  error,  and  said  real  estate  was  advertised  for 
sale  on  November  13,  1905.  On  that  day,  upon  the 
convening  of  the  November  term  of  court,  plaintiff  en- 
tered his  motion  to  stay  execution  upon  the  judgment 
and  for  leave  to  plead.  The  motion  of  plaintiff  in  er- 
ror was  supported  by  several  aflBdavits  and  upon  con- 
sideration thereof  the  court  entered  an  order  staying 
the  execution.  Thereafter,  defendant  in  error  was 
granted  leave  to  file  additional  aflSdavits  in  support  of 
his  motion,  and  upon  a  further  consideration  by  the 
court  the  order  theretofore  entered  staying  the  exe- 
cution was  vacated  and  the  motion  to  open  the  judg- 
ment and  for  leave  to  plead  was  denied.  This  writ 
of  error  is  prosecuted  to  reverse  such  ruling  of  the 
Circuit  Court. 

The  only  material  question  here  involved  is  pre- 
sented by  the  affidavit  of  plaintiff  in  error  which  states 
that  the  said  note  and  power  of  attorney  was  never  exe- 
cuted by  him ;  that  he  never  received  any  money  on  said 
note  and  does  not  owe  the  same  or  any  part  thereof; 
that  said  note  has  been  altered  and  changed  without  his 
knowledge  or  consent  from  a  note  for  $250  to  a  note 
for  $5,250 ;  that  at  the  time  he  signed  said  note  it  was 
only  for  the  sum  of  $250  and  that  the  words  *'five 
thousand '*  were  written  in  the  note  before  the  words 
'*two  hundred  and  fifty'*  and  the  figure  *'5'*  was  writ- 
ten before  the  figures  **250,'*  without  his  knowledge 
or  consent  and  after  the  said  note  was  signed  by  him. 
The  statement  of  plaintiff  in  error  that  the  alleged 
alterations  and  changes  had  been  made  in  the  note  is 
corroborated  by  the  affidavits  of  several  persons  who 
give  it  as  their  opinion,  from  an  inspection  of  the  note, 
that  the  same  had  been  so  altered  and  changed. 
The  statements  in  the  affidavit  of  plaintiff  in  error 
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are  denied  in  affidavits  filed  by  John  M.  Wolf,  H.  S. 
Batman  and  Nina  Inman,  a  clerk  and  stenographer 
in  the  employ  of  Wolf,  and  such  denial  is  supported 
by  the  affidavits  of  defendants  in  error  and  other  per- 
sons, who,  upon  an  inspection  of  the  note,  give  it  as 
their  opinion  that  it  appears  regular  upon  its  face  and 
has  not  been  altered  or  changed.  The  original  note 
has  been  certified  to  this  court  for  inspection. 

A  motion  to  open  a  judgment  and  for  leave  to  plead 
to  the  merits  is  addressed  to  the  sound  judicial  dis- 
cretion of  the  court,  and  involves  the  exercise  by  the 
court  of  equitable  power  with  respect  to  its  own  judg- 
ments,   Blake  v.  State  Bank,  178  111.  182. 

The  general  rules  applicable  to  cases  involving 
changes  and  alterations  in  a  promissory  note  are  thus 
stated  in  Merritt  v.  Boyden  &  Son,  191  111.  136: 
**  When  a  note  is  changed  materially  either  by  a  payee 
or  transferee,  not  only  is  it  vitiated  and  destroyed  in 
the  hands  of  the  party  responsible  for  the  alteration, 
but  no  recovery  can  be  had  upon  it  against  the  maker 
by  a  person  into  whose  haoids  it  has  come  after  the 
change  was  made,  even  though  the  Icltter  be  a  bona 
fide  indorsee  for  value  without  notice  of  the  alteration. 
Where  a  note  is  complete  at  the  time  when  it  is  signed 
by  the  maker,  its  subsequent  alteration  by  raising  the 
amount  thereof  through  obliteration  of  the  same  by 
the  use  of  any  chemical  process,  or  other  ingenious 
device,  without  the  knowledge  or  consent  of  the  maker, 
will  discharge  him  from  liability  upon  the  note.'* 

Some  distinction  is  sought  to  be  made  tending  to 
Imiit  the  application  of  the  foregoing  rules  in  cases 
where  the  notes  although  complete  when  executed  are 
so  drawn  as  to  leave  a  space  permitting  words  or  fig- 
ures to  be  prefixed  or  suffixed  to  the  amount  stipu- 
lated to  be  paid  in  the  body  of  the  notes,*  thereby  in- 
creasing such  amount,  but  Greenfield  Savings  Bank 
V.  Stowell,  123  Mass.  196,  the  best  considered  case  to 
which  our  attention  has  been  directed,  and  the  reason- 
ing in  which  appeals  to  us  as  unanswerable  and  .con- 
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elusive,  does  not  recognize  such  distinction.  There  is 
a  clear  distinction,  however,  between  a  case  such  as 
that  at  bar,  and  one  in  which  the  note  when  executed 
is  not  a  complete  instrument  and  in  which  the  maker 
of  the  note  leaves  blank  spaces  wherein  may  be  in- 
serted th^  amount  to  be  paid,  the  time  of  maturity,  the 
rate  of  interest,  etc. 

In  Vennum  v.  Carr,  130  HI.  App.  309,  this  court  inti- 
mated very  strongly  that  in  an  application  to  open 
a  judgment  by  confession  and  for  leave  to  plead  to 
the  merits,  where  the  affidavit  of  the  defendant  shows 
a  prima  facie  good  defense  counter  affidavits  are  not 
permissible,  and  leave  to  plead  should  be  granted  and 
the  issue  of  fact  submitted  to  a  jury. 

The  facts  averred  in  the  affidavit  of  plaintiff  in  error 
constitute,  prima  facie,  a  complete  defense  to  a  suit 
upon  the  note,  and  upon  a  consideration  thereof  and 
inspection  of  the  original  note  we  are  of  opinion  that 
the  trial  court  should,  at  least,  have  opened  the  judg- 
ment, allowing  the  same  to  stand  as  security  for  the 
amount  due,  if  any,  and  permitted  plaintiff  in  error 
to  plead  to  the  merits,  and  submitted  the  issues  of  fact 
involved  to  a  jury. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  the 
views  here  expressed. 

Reversed  and  remanded. 


J.  6.  Koehn  ?•  Charles  Tomllnson. 

iNSTBUcnoN — mu9t  he  predicated  upon  evidence.  An  Instme- 
tlon  should  not  be  given  which  submits  to  the  Jury  a  hypothetical 
case  not  supported  by  any  eridmice  In  the  record. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Vermilion  county;  the  Hon.  E.  R.  E.  Kimbbouoh, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1906. 
Reversed  and  remanded,    dpinlon  filed  June  1,  1S07. 
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John  H,  Lewman,  for  appellant 
Walteb  V.  Dysbbt,  for  appellee. 

Mb.  Justice  jBaume  delivered  the  opinion  of  the 
court. 

Appellee  was  tiie  owner  of  a  farm  which  he  leased 
to  Ora  Coon,  for  one  year  from  March  1,  1904,  at  a 
rental  of  one-half  of  the  crop,  to  be  hauled  to  the  eje- 
vator  at  Henning,  without  expense  to  appellee,  and 
there  divided.  The  lease  also  provided  that  said  Coon 
should  pay  to  appellee  $112.50  on  September  1,  1904, 
as  evidenced  by  a  certain  note,  a  copy  of  which  note 
was  incorporated  in  the  lease,  the  note  being  given 
for  rent  of  pasture.  In  September,  1904,  appellant, 
a  grain  buyer  at  Potomac,  advanced  to  Coon  $599  upon 
the  purchase  price  of  the  latter 's  share  of  the  com 
crop  to  be  thereafter  sold  and  delivered  to  appellant. 

In  November,  1904,  appellee,  having  been  informed 
that  Coon  had  contracted  to  sell  his  half  of  the  corn  to 
appellant,  went  to  Potomac  for  the  purpose  of  inter- 
viewing appellant  relative  to  the  matter.  The  evidence 
as  to  what  was  said  and  as  to  what  agreement,  if  any, 
was  entered  into  between  appellant  and  appellee  upon 
that  occasion  is  inextricably  conflicting.  Appellee  tes- 
tifies that  he  then  informed  appellant,  that  he  (appel- 
lee) had  a  written  lease  with  Coon  and  held  Coon^s 
notes  for  $112.50;  that  he  intended  to  hold  Coon's 
half  of  the  com  raised  upon  the  leased  premises  for 
the  amount  due  upon  said  note  and  for  other  rent  due 
him;  that  by  the  terms  of  the  lease  the  com  was  to  be 
delivered  at  the  elevator  in  Henning,  but  that  he  (ap- 
pellee) did  not  care  ^here  it  was  delivered  so  long 
as  he  received  his  rent;  that  appellant  then  told  him 
(appellee)  to  haul  as  nearly  one-half  of  the  corn  as  he 
could  to  Henning,  and  to  haul  the  other  half  to  Po- 
tomac, and  he  (appellant)  would  pay  appellee  for  the 
com  hauled  to  Potomac;  that  appellant  stated  that 
he  regretted  the  matter  of  the  note   and  inquired 
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whether  it  was  given  for  that  year's  rent  of  the  land 
and  that  upon  appellee's  statement  that  it  was,  appel- 
lant said:  **Well,  I  will  have  to  pay  it  then.''  Ap- 
pellant testifies  that  appellee  asked  him  how  much 
money  he  (appellant)  had  advanced  to  Coon  on  Coon's 
half  of  the  corn;  that  he  (appellant)  then  informed 
appellee,  whereupon  the  latter  remarked,  **Well,  there 
is  no  doubt  you  will  get  your  money  all  back  and  more 
too,  because  there  is  plenty  of  com;"  that  nothing  was 
said  by  either  party  about  paying  the  Coon  note ;  that 
appellee  said  he  had  a  note  against  Coon  for  $112.50, 
which  he  would  send  to  Mr.  Eedden  at  Rossville  for 
collection.  Appellant's  version  of  the  transaction  was 
corroborated  by  the  testimony  of  the  witness  Rice, 
who  claims  to  have  been  present,  and  to  have  heard  all 
that  was  said  on  the  occasion. 

This  was  a  suit  instituted  before  a  justice  of  the 
peace,  by  appellee  against  appellant,  to  recover  the 
amount  due  on  the  Coon  note,  and  also  the  value  of  a 
certain  quantity  of  com  in  excess  of  one-half  of  the 
corn  raised  on  the  leased  premises,  which  it  is  claimed 
by  appellee  was  delivered  to  appellant  at  Potomac. 
Upon  appellee's  appeal  to  the  Circuit  Court  there  was 
a  trial  by  jury  resulting  in  a  judgment  against  appel- 
lant for  $200. 

A  question  affecting  the  jurisdiction  of  the  court  is 
raised  by  appellant,  but  in  view  of  the  fact  that  the 
judgment  must  be  reversed  and  the  cause  remanded 
for  another  trial  because  of  the  admission  of  incom- 
petent evidence,  and  the*  giving  of  an  erroneous  in- 
struction, we  do  not  deem  it  necessary  to  now  discuss 
and  determine  such  question.  Upon  another  trial  an 
opportunity  will  be  afforded  appellee  to  enter  a  dis- 
claimer, before  verdict,  as  to  any  claim  in  excess  of 
$200,  and  thus  avoid  the  question  now  presented  by  the 
record. 

Evidence  as  to  the  price  per  bushel,  or  in  gross,"  re- 
ceived by  appellee  for  the  com  delivered  at  Henning 
was  improperly  admitted.    It  neither  tended  to  show 
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the  quantity  of  com  received  by  appellant  at  Potomac, 
nor  the  market  value  of  the  corn  at  that  place.  In  fact, 
the  record  is  barren  of  any  competent  evidence  which 
could  have  enabled  the  jury  to  determine  the  market 
value  of  the  com  at  Potomac. 

At  the  instance  of  appellee  the  court  gave  to  the 
jury  an  instruction  as  follows : 

**  You  are  instructed  that,  if  you  believe  from  the  pre- 
ponderance of  the  evidence  that  the  defendant  Koehn 
prior  to  the  delivery  of  the  grain  in  question  at  the 
elevator  at  Henning  and  Potomac,  had  an  agreement 
with  the  plaintiff  with  reference  to  the  delivery  of  the 
grain  and  as  to  how  much  the  defendant  had  let  Koehn, 
the  tenant,  have,  if  any,  money  and  that  the  defend- 
ant tiien  and  there  informed  the  plaintiff  of  such 
amount,  and  you  further  believe  that  the  defendant 
then  and  there  told  the  plaintiff  that  if  he,  the  plaint- 
iff, would  not  place  a  $112.50  note  with  Redden  of 
Rossville  for  collection  against  Coon  that  the  defend- 
ant Koehn  would  retain  sufficient  money  to  pay  plaint- 
iff the  amount  of  said  note  from  the  tenant's  share  of 
the  grain  raised  on  the  farm  and  delivered  to  the  de- 
fendant and  that  the  defendant  would  also  retain  out 
of  the  excess  of  one-half  of  the  grain  raised  and  de- 
livered to  Henning  and  Potomac  a  sufficient  amount  of 
money  to  pay  plaintiff's  rent,  for  the  use  of  said  prem- 
ises and  that  a  greater  portion  of  said  crop  than  one- 
half  of  the  tenant's  share  was  actually  delivered  at 
Potomac  and  accepted  by  the  defendant  and  that 
neither  defendant  Koehn  nor  the  tenant  Coon  has  paid 
the  plaintiff  the  amount  of  said  note  or  the  unpaid 
balance  of  plaintiff's  rent  for  said  premises,  then 
your  verdict  should  be  for  the  plaintiff," 

It  is  conceded  by  counsel  for  appellee  that  the  in- 
struction is  inaccurate  in  that,  there  is  no  evidence  in 
the  record  even  tending  to  show  that  **the  defendant 
then  and  there  told  the  plaintiff  that  if  he,  the  plaint- 
iff, would  not  place  a  $112.50  note  with  Redden  of 
Rossville  for  collection  against  Coon,  that  the  defend- 
ant Koehn  would  retain  sufficient  money  to  pay  plaint- 
iff," etc. 
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It  is  well  settled  that  an  instruction  should  not  be 
given  which  submits  to  the  jury  a  hypothetical  case 
not  supported  by  anv  evidence  in  the  record.  C,  E.  L 
&  P.  Ry.  Go.  v.  Lewis,  109  111.  120;  L  C.  E.  E.  Co.  v. 
Sanders,  166  111.  270.  The  conflict  of  evidence  in  this 
case  calls  for  special  accuracy  in  the  instructions. 

It  is  urged  that  the  court  erred  in  giving  certain 
ottier  instructions  offered  on  behalf  of  appellee,  and 
in  refusing  certain  instructions  offered  on  behalf  of 
appellan^t,  but  an  examination  of  the  instructions  in- 
dicated does  not  disclose  any  error  in  that  regard. 
There  was  no  error  in  admitting  the  note  and  lease  in 
evidence.  Appellee  testified  that  he  exhibited  the  note 
to  appellant  and  informed  him  of  the  terms  of  the 
lease.  Appellee's  claim  was  predicated  upon  his 
rights  under  the  lease,  and  the  lease  was  competent 
evidence  establishing  such  rights. 

For  error  in  admitting  incompetent  evidence  and 
in  giving  an  improper  instruction,  prejudicial  to  ap- 
pellant, the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


F.  B.  Tennum  v.  J.  0.  Palmer. 

VcsDicT — when  not  disturbed  <i»  offainst  the  evidence,  A  wet- 
diet  based  upon  conflicting  evidence  will  not  be  eet  aside  on  review, 
in  the  absence  of  errors  of  law,  nnless  the  same  is  clearly  and 
palpably  against  the  weight  of  the  evidence. 

Action  for  fraud  and  deceit  Appeal  from  the  Circuit  Court  of 
Champlain  county;  the  Hon.  Solon  Philbbick,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1906.  Affirmed.  Opin- 
ion filed  June  1.  1907. 

Bay  &  Dobbins,  for  appellant. 

F.  M,  &  H.  I.  Green,  for  appellee. 
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Mb.  Justice  Baitmb  delivered  the  opinion  of  the 
court. 

Appellant  brought  his  action  against  appellee  and 
W.  H.  Fisher,  to  recover  damages  for  alleged  fraud 
and  deceit.  Upon  the  trial  the  suit  was  dismissed  as 
to  Fisher,  and  there  was  a  verdict  in  favor  of  appel- 
lee and  judgment  against  appellant  for  costs.  To  the 
original  declaration  filed  by  appellant  a  demurrer  was 
sustained,  and  appellant  electing  to  abide  his  decla- 
ration there  was  a  judgment  against  him  in  bar  of  his 
action  and  for  costs,  which  judgment  was,  on  appeal 
to  this  court,  reversed  and  the  cause  remanded  with 
directions  to  the  Circuit  Court  to  overrule  the  de- 
murrer. Vennum  v.  Palmer,  123  111.  App.  619.  After 
the  cause  was  remanded  appellant  was  given  leave 
to  file  an  additional  count  to  his  declaration,  which 
additional  count  merely  restates  with  greater  particu- 
larity the  allegations  of  the  original  declaration,  and 
alleges  in  substance  that  defendants  intending  to  de- 
fraud the  plaintiff  represented  to  him  that  they  fcaew 
of  a  stock  of  drugs  belonging  to  one  0.  W.  Cassing- 
ham  at  Oakland,  Illinois,  that  could  be  purchased  at 
invoice  price  and  that  the  owner  would  take  as  part  of 
the  purchase  money  a  tract  of  land  located  in  Kansas, 
consisting  of  338  acres,  and  that  defendants  could  pro- 
cure said  land  at  a  price  less  than  the  price  at  which 
Cassingham  would  accept  the  same,  so  that  by  means 
of  the  purchase  of  the  Kansas  land  and  the  trading 
of  the  same  to  Cassingham  a  profit  could  be  made  on 
the  transaction;  that  defendants  further  represented 
that  they  did  not  have  enough  money  to  buy  the  land 
and  pay  the  balance  and  that  if  plaintiff  would  jota 
with  them  that  a  profit  of,  to  wit,  $5  per  acre  could  be 
made  in  the  purchase  of  said  land  and  exchange  for 
said  stock  of  drugs,  and  if  plaintiff  would  furnish  one- 
half  of  the  money  they  would  divide  equally  with  him 
the  profits  derived  therefrom;  that  relying  thereon 
plaintiff  accepted  said  offer;  that  thereafter  without 
plaintiff's  knowledge  defendants  purchased  said. lands 
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for  the  sum  of  $338,  and  caused  the  same  to  be  con- 
veycid  to  Cassingham  and  did  fraudulently  conceal 
from  plaintiff  the  fact  that  they  had  purchased  the 
said  land  at  the  price  of  $338;  that  thereupon  de- 
fendants did  exchange  said  lands  to  said  Cassingham 
and  said  Cassingham  accepted  same  as  $3,000  of  the 
purchase  price  of  said  stock  of  drugs,  at  the  invoice 
price  of  $6,434.57,  leaving  a  cash  balance  to  be  paid 
of  $3,434.57;  that  by  means  thereof  plaintiff  became 
liable  to  pay  $169  as  one-half  of  the  purchase  price  of 
the  Kansas  land  and  the  sum  of  $1,717.28  as  one-half 
of  the  balance  of  the  purchase  price  so  agreed  to  be 
paid  to  said  Cassingham,  yet  the  defendants  well 
knowing  the  premises,  and  meaning  and  intending  to 
cheat  and  defraud  the  plaintiff  did  falsely  represent 
to  him  that  the  total  amount  in  cash  paid  by  the  de- 
fendants for  said  Kansas  land  and  the  balance  of  the 
purchase  money  to  be  paid  for  the  stock  of  drugs  was 
$4,926.06  and  that  plaintiff  should  pay  as  his  half  of 
said  investment  the  sum  of  $2,463.03 ;  that  the  plaint- 
iff relying  upon  such  false  representations  of  the  de- 
fendants paid  to  said  Cassingham  $2,463.03 ;  that  said 
defendants  paid  to  said  Cassingham  the  sum  of 
$971.54;  that  by  the  terms  of  said  agreement  the 
plaintiff  should  have  paid  to  said  Cassingham  the  sum 
of  $1,886.28,  and  the  defendants  should  have  paid  to 
said  Cassingham  the  sum  of  $1,548.18.  The  declara- 
tion concludes  with  appropriate  and  specific  allega- 
tions of  fraud  and  damage. 

It  is  insisted  by  appellant  that  the  decision  of  this 
court  upon  the  former  appeal  is  conclusive  of  his  right 
to  recover.  Upon  the  former  appeal  we  were  only 
called  upon  to  determine  whether  or  not  appellant's 
declaration  stated  a  good  cause  of  action.  We  then 
held  that  it  did,  and  we  are  still  of  the  same  opinion, 
but  the  present  diflSculty  arises  from  the  fact  that  a 
jury  impaneled  to  determine  the  truth  of  the  allega- 
tions of  Kis  declaration  have  found  against  appellant. 

The  testimony  of  appellant  and  of  appellee  is  in 
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direct  conflict.  Appellant  testifies  that  appellee  came 
to  his  place  of  business  and  stated  to  him  that  there 
was  a  fine  drug  stock  at  Oakland  that  he  (appellee) 
would  like  to  own,  and  that  he  believed  there  would  be 
money  in  it ;  that  he  had  a  relative  in  Kansas  who  had 
some  land  which  they  (appellant  and  appellee)  could 
buy  at  a  low  price  and  trade  it  in  on  the  drug  stock 
and  make  a  profit;  that  he  did  not  have  the  money  to 
carry  the  deal  through,  but  if  appellant  would  furnish 
the  money  they  could  go  in  as  partners  and  divide  the 
profits ;  that  he  could  buy  the  Kansas  land  at  $5  an 
acre  and  trade  it  in  on  the  stock  at  $10  an  acre. 
Appellant  further  testified  that  the  stock  invoiced  at 
$6,434.57;  that  the  Kansas  land  was  turned  in  at 
$3,000;  that  he  paid  to  Cassingham,  the  owner  of  the 
drug  stock,  the  difference,  or  $3,434.57,  and  that  ap- 
pellee and  Fisher  gave  him  their  note  for  $971.54, 
which  they  subsequently  paid,  leaving  $2,463.03  as  the 
net  amount  advanced  by  appellant;  that  he  was  in- 
formed by  appellee  that  the  profit  on  the  Kansas  land 
was  $1,508. 

It  is  admitted  that  the  Kansas  land  consisted  of  338 
acres,  and  that  it  was  purchased  by  appellee  and 
Fisher  for  $1  per  acre. 

Appellant  seeks  to  recover  one-half  of  the  difference 
between  the  price  in  fact  paid  for  the  Kansas  land  and 
its  price  at  $5  an  acre  which  he  claims  appellee  repre- 
sented to  him  as  being  its  actual  cost. 

Appellee  denies  that  he  ever  told  appellant  that 
the  Kansas  land  would  cost  $5  per  acre,  or  that  he 
agreed  to  divide  the  profits  on  the  transaction  with 
reference  to  the  cost  price  of  the  Kansas  land.  He 
testifies  that  he  told  appellant  that  he  and  Fisher 
owned  land  in  Kansas  which  they  valued  at  $5  an 
acre,  and  which  could  be  traded  in  for  the  drug  stock 
at  $10;  that  if  appellant  would  furnish  the  money 
necessary  to  make  the  trade  he  would  allow  appellant 
for  his  profit  in  the  transaction  one-half  of  the  differ- 
ence between  the  value  of  the  Kansas  land  at  $5  per 


Digitized  by 


Google 


264  Appellate  Courts  of  Illinois. 

Vol.  134.]  Vennum  v.  Palmer. 

acre  and  its  value  at  $10  an  acre,  the  price  at  which  it 
was  to  be  traded,  which  would  be  approximately  $1,600, 
and  that  appellant  accepted  the  proposal  as  made. 

The  evidence  tends  to  show  that  the  Kansas  land 
was  wholly  paid  for  by  appellee  and  Fisher,  and  that 
no  part  of  the  money  advanced  by  appellant  was  ap- 
plied in  its  purchase. 

Appellant's  right  of  recovery  under  his  declaration 
is  dependent  upon  his  having  had  an  interest  in  the 
purchase  of  the  Kansas  land.  If  appellant  had  been 
induced  to  participate  in  the  transaction  upon  the  faith 
of  a  representation  that  the  Kansas  land  could  be  pur- 
chased for  $5  an  acre,  or  that  appellee  and  Fisher 
had  an  option  on  the  land  at  that  price,  and  that  a 
profit  could  be  made  by  turning  it  in  upon  a  trade  for 
the  drug  stock  at  $10  an  acre,  and  it  developed  that 
appellee  and  Fisher  had  purchased  the  land,  or  had 
an  option  for  its  purchase  at  $1  per  acre,  there  can 
be  no  doubt  but  that  he  would  be  entitled  to  partici- 
pate in  the  entire  profits  of  the  transaction. 

If,  however,  appellee  being  the  owner  of,  or  having 
an  option  to  purchase  the  Kansas  land,  merely  repre- 
sented to  appellant  that  he  owned  land  which  he  val- 
ued at  $5  per  acre;  that  it  could  be  turned  in  upon 
a  trade  for  the  drug  stock  at  a  valuation  of  $10  an 
acre,  and  that  iq  consideration  of  appellant  furnish- 
ing the  money  necessary  to  consummate  the  trade  for 
the  drug  stock,  he  would  divide  with  him  the  differ- 
ence between  the  value  of  the  land  at  $5  an  acre  and 
its  valuation  in  the  trade  at  $10  an  acre,  and  ap- 
pellant accepted  such  proposition,  appellant  cannot 
complain  because  the  Kansas  land  cost  appellee  less 
than  $5  an  acre. 

The  issue  involved  was  purely  one  of  fact  and  we 
cannot  say  that  the  verdict  of  the  jury  is  not  justified 
by  the  evidence. 

Some  of  the  instructions  given  at  the  instance  of  ap- 
pellee are  not  altogether  free  from  criticism,  but,  tak- 
ing all  of  the  given  instructions  as  a  series,  we  think 
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they  advised  the  jury  as  to  the  law  applicable  to  the 
issues  as  made  by  the  pleadings^  with  substantial  ac- 
curacy. 

The  instructions  tendered  by  appellant  and  refused 
by  the  court  were  sufficiently  covered  by  other  in- 
structions given  at  the  request  of  appellant. 

The  record  being  free  from  substantial  error  preju- 
dicial to  appellant,  the  judgment  of  the  Circuit  Court 
is  affirmed. 

Affirmed. 


Joseph  Dyas  et  at.  ?•  Charles  D.  C.  Dyas* 

Becbee — when  not  disturted  as  against  the  evidence.  A  de- 
cree wUl  not  be  disturbed  on  review,  in  the  absence  of  errors  of 
law,  as  against  the  evidence,  unless  the  findings  of  the  chancellor 
are  manifestly  against  the  preponderance  of  the  evidence. 

BUI  of  interpleader.  Appeal  from  the  Circuit  Court  of  Pike 
county;  the  Hon.  HiiHRT  Hiobee,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  ld06.  Affirmed.  Opinion  filed  June 
1,  1907. 

Matthews  &  Anderson,  for  appellants. 
William  Mumford,  for  appellee. 

Mr.  Jxtsticb  Baumb  delivered  the  opinion  of  the 
court. 

In  December,  1902,  appellants,  Joseph  Dyas  and 
Mary  A.  Dyas,  husband  and  wife,  and  appellee,  Charles 
D.  C.  Dyas,  a  son  of  appellants,  purchased  a  farm  in 
Pike  county,  Illinois,  for  $20,800,  which  consideration 
was  contributed  by  the  respective  parties  and  made  up 
as  follows :  Joseph  Dyas  $8,000,  consisting  of  a  hotel 
property  at  Sandwich.  Illinois ;  Charles  Dyas  $5,000  in 
cash;  Mary  A.  Dyas  $2,000  in  cash,  of  which  amount 
$1,350  was  contributed  on  December  6,  1902,  and  $650 
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at  a  later  date  before  the  transaction  was  finally  con- 
summated ;  the  assumption  of  a  mortgage  on  the  prem- 
ises for  $4,500,  and  a  note  for  $1,300  payable  to  one  Mc- 
Gowan.  The  title  to  the  farm  was  taken  in  the  name  of 
Joseph  Dyas  and  Charles  D.  C.  Dyas.  It  is  not  contro- 
verted that  it  was  understood  and  agreed  at  the  tim3 
the  farm  was  purchased  that  the  interest  of  Mary  A. 
Dyas  therein  should  be  two-sevenths  of  the  one-half 
owned  by  Charles,  and  that  Charles  should  give  to  his 
mother  a  bond,  or  mortgage,  or  some  instrument  in 
writing  evidencing  or  securing  her  said  interest  in  the 
farm.  December  6,  1902,  Charles  gave  to  his  mother 
a  note,  as  follows : 

**  Sandwich,  Illinois,  Dec.  6,  1902. 

Thirty  days  after  date  I  promise  to  pay  to  Mary  A. 
Dyas  the  sum  of  $1,350.00  in  contract  on  farm. 

Charles  D.  C.  Dyas." 

In  December,  1905,  one  Ream,  a  real  estate  agent 
in  Missouri,  negotiated  a  sale  of  the  farm  to  0.  H. 
Damon  of  Gibson  City,  Illinois,  whereby  the  owners 
were  to  realize  $20,800,  less  the  agent's  commission 
of  $1,040,  as  follows:  $7,260  in  cash;  one  note  for 
$6,700  dated  December  12, 1905,  payable  to  Joseph  and 
Charles  Dyas,  on  or  before  March  1,  1906,  at  the  bank 
of  Mattinson,  Wilson  &  Co.,  Gibson  City,  Illinois;  the 
purchaser  assuming  the  payment  of  a  mortgage  on 
the  premises  for  $4,500,  and  a  note  for  $1,300  payable 
to  McGowan. 

While  the  negotiations  for  a  sale  of  the  farm  were 
pending,  Charles  Dyas,  accompanied  by  Ream,  went  to 
the  house  of  appellants  in  Sandwich,  Illinois,  for  the 
purpose  of  inducing  them  to  sell  the  farm,  and  to  ar- 
range for  a  division  of  the  proceeds.  On  that  occa- 
sion, after  some  controversy  between  the  parties,  the 
terms  of  the  sale  to  Damon  were  agreed  upon,  as  above 
stated,  and  Ream  drew  up  an  instrument,  which  was 
signed  by  them,  as  follows: 

*' Sandwich,  Ills.,  11-8,  1905. 

This  agreement  entered  into  this  day  by  and  be- 
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tween  Chas.  D.  C.  Dyas  of  the  first  part  and  Joseph 
Dyas  and  Mary  A,  Dyas,  his  wife,  of  the  second  part, 
agree  to  give  to  Chas.  D.  C.  Dyas  $6,300  and  all  of  the 
com  crop  of  1905  and  all  the  stock  and  tools  on  the 
farm  now  owned  and  known  as  the  Joseph  &  Chas.  D. 

C.  Dyas  farm  situated  in  Pike  Co.,  Levee  township 
and  State  of  Illinois. 

Witness  our  hands  and  seals  this  day  and  date  above 
written  signed  in  presence  of  I.  J.  Beam. 

Chas.  D.  Dyas, 
Mary  A.  Dyas,     [Seal.] 
Joseph  Dyas." 
Upon  the  face  of  the  instrument  and  below  the  sig- 
natures, the  word  **over''  is  written,  and  on  the  back 
thereof  appears  the  following:  **one  note  of  $6700  due 
March  first,  1906,  without  interest,  $7,260  dollars  in 
cash,  and  of  this  amount,  $6,300  in  cash  goes  to  Chas. 

D.  C.  Dyas  when  deed  is  delivered  to  Mattinson 
&  Wilson  Bank  at  Gibson  City,  HI.,  which  is  mutually 
agreed  upon  by  all  concerned.^' 

The  cash  payment  of  $7,260  was  received  by  Joseph 
Dyas,  and  thereafter  the  note  for  $6,700  was  paid  by 
Damon  to  Mattinson,  banker  at  Gibson  City.  There- 
upon Mattinson,  Wilson  &  Co.  filed  their  bill  of  in- 
terpleader, alleging  the  payment  to  them  of  said  sum 
of  $6,700;  that  said  money  was  claimed  by  appellants 
Joseph  and  Mary  Dyas,  and  by  Charles  Dyas  and 
that  each  of  said  parties  had  notified  the  complainants 
of  their  respective  claims  and  threatened  suit  to  re- 
cover the  same.  The  appellants  and  Charles  Dyas 
were  made  parties  defendant  to  the  bill  of  interpleader 
and  filed  their  respective  answers  thereto. 

The  answer  of  Joseph  Dyas  admits  the  receipt  by 
him  of  $7,260,  being  $280  in  excess  of  one-half  of  the 
purchase  price  of  the  farm.  His  answer  further  as- 
serts the  right  of  Mary  Dyas  to  $2,000  of  the  pro- 
ceeds of  said  farm  and  offers  to  turn  over  to  her  the 
$280  in  his  hands  to  apply  on  her  claim.  The  answer 
of  Mary  Dyas  alleges  the  payment  by  her  of  $2,000 
upon  the  purchase  price  of  the  farm;  the  agreement 
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that  in  consideration  thereof  she  should  have  a  two- 
sevenths  in  the  one-half  interest  in  the  farm  conveyed 
to  Charles  Dyas,  and  the  giving  to  her  by  said  Charles 
Dyas  of  the  note  for  $1,350,  heretofore  mentioned. 

The  answer  of  Charles  Dyas  sets  up  the  agreement 
of  November  8,  1905,  as  a  final  settlement  of  all  mat- 
ters of  difference  between  the  parties  as  to  the  division 
of  the  proceeds  of  the  farm,  and  as  establishing  his 
right  to  $6,300  of  said  proceeds. 

It  is  conceded  that  the  bill  of  interpleader  was  prop- 
erly filed. 

The  decree  of  the  Circuit  Court  finds  that  by  virtue 
of  the  agreement  of  November  8,  1905,  Joseph  and 
Mary  Dyas  agreed  to  give  to  Charles  Dyas  $6,300  out 
of  the  purchase  price  of  the  farm  and  all  the  com  crop 
of  1905  and  all  the  stock  and  tools  on  said  farm;  that 
the  claim  of  Mary  Dyas  for  $1,350  and  for  $650  for 
moneys  claimed  to  be  advanced  by  her  to  Charles  Dyas 
cannot  under  the  pleadings  and  evidence  be  sustained ; 
that  the  decree  shall  be  without  prejudice  to  Mary 
Dyas  as  to  her  said  claims,  and  that  her  said  claims 
cannot  be  adjudicated  in  the  proceeding  for  the  rea- 
son they  are  without  equity.  The  decree  dismisses 
the  claims  of  Mary  Dyas  for  want  of  equity,  and  di- 
rects Mattinson,  Wilson  &  Co.  to  pay  to  Charles  Dyas 
out  of  the  moneys  paid  to  them  by  0.  H.  Damon  on 
his  note  for  $6,700,  the  sum  of  $6,300,  and  to  pay  to 
Mary  Dyas  the  excess  ovter  $6,300. 

Appellants  attack  the  agreement  of  November  8, 
1905,  upon  the  ground  of  fraud,  alleging  that  it  was 
signed  by  them  at  a  time  when  they  were  unable,  on 
account  of  failing  sight  and  darkness,  to  read  the 
agreement;  that  the  contents  of  the  agreement  was 
misrepresented  to  them  by  the  agent.  Beam;  that  they 
relied  upon  Ream  to  read  the  agreement  to  them  and 
that  he  fraudulently  misread  the  same.  It  may  well 
be  doubted  whether  the  word  **over''  which  appears 
on  the  face  of  the  agreement  and  the  matter  which 
appears  on  the  reverse  side  of  the  sheet  was  written 
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upon  the  instrument  when  it  was  signed  by  appellants, 
but  an  examination  of  the  records  fails  to  disclose  that 
fraud  was  practiced  in  securing  the  signatures  of  ap- 
pellants to  the  agreement  which  precedes  their  signa- 
tures. 

It  is  insisted  on  behalf  of  appellee  that  the  agree- 
ment mentioned  constituted  a  complete  and  final  set- 
tlement of  all  matters  in  controversy  between  appel- 
lee and  Joseph  and  Mary  Dyas,  and  of  any  claim 
against  appellee  growing  out  of  the  contribution  by 
Mary  Dyas  of  the  sum  of  $2,000  toward  the  purchase 
price  of  the  farm. 

The  evidence  tends  to  show  that  upon  the  occasion 
when  the  agreement  was  signed,  appellee  spent  sev- 
eral days  at  the  home  of  appellants,  and  that  during 
that  time  there  was  much  controversy  regarding  cer- 
tain claims  which  appellee  was  urging,  growing  out  of 
transactions  covering  a  long  period  of  years.  The 
cl^ms  made  by  appellee  appear  to  have  related  to 
money  due  him  for  services  while  appellant  Joseph 
Dyas  was  conducting  a  hotel  and  for  money  advanced 
during  that  period. 

There  was  also  a  claim  by  appellee  that  his  father 
had  appropriated  the  proceeds  of  a  note  for  $250  be- 
longing to  appellee,  and  a  counter  claim  by  Joseph 
Dyas  arising  out  of  a  transaction  regarding  certain 
railroad  securities. 

While  the  evidence  bearing  upon  the  claims  of  the 
respective  parties  is  too  vague  and  uncertain  to  enable 
us  to  arrive  at  any  satisfactory  conclusion  as  to  their 
merits,  it  is  beyond  doubt  that  such  claims  were  the 
subject  of  controversy  between  the  parties  upon  the 
occasion  when  the  agreement  was  signed,  and  the  evi- 
dence warrants  the  conclusion  tliat  such  claims  were 
taken  into  consideration  in  arriving  at  the  terms  of  the 
agreement. 

There  is  evidence  tending  to  show  that  the  propo- 
sition to  give  appellee  $6,300  of  the  proceeds  of  the 
sale,  and  the  com  crop  and  personal  property  on  the 
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farm,  emanated  from  Mary  Dyas;  that  appellee  had 
insisted  that  he  be  paid  $7,000  in  cash  in  addition  to 
the  crop  and  personal  property,  and  that  he  accepted 
the  terms  embodied  in  the  agreement  as  being  the  best^ 
obtainable. 

The  evidence  further  justifies-  the  conclusion  that 
the  claim  of  Mary  Dyas  against  appellee  for  $2,000 
contributed  by  her  toward  the  purchase  price  of  the 
farm  was  settled  by  the  agreement.  The  proceeds  of 
the  sale  available  for  division  between  the  parties  in 
interest  amounted  to  $13,960.  Of  this  amount,  not 
considering  any  claims  arising  out  of  other  matters, 
Joseph  and  Charles  Dyas  would  each  be  entitled  as 
among  themselves,  to  one-half,  or  $6,980.  It  is  clear 
that  the  purpose  of  the  agreement  was  to  fix  the 
amount  which  appellee  was  to  receive,  and  not  to  de- 
termine the  respective  interests  of  the  several  parties 
in  the  entire  proceeds,  because  the  entire  proceeds  are 
not  mentioned  in  the  agreement,  and  no  disposition 
is  made  of  the  remainder  of  the  proceeds  not  given 
to  Charles  Dyas.  If  the  only  purpose  of  the  agree- 
ment had  been  to  secure  a  division  of  the  proceeds 
between  Joseph  and  Charles  Dyas  there  would  have 
been  no  occasion  for  Mary  Dyas  to  become  a  party 
to  it  and  the  fact  that  she  was  a  party  to  it  strongly 
suggests  that  it  was  entered  into  for  the  purpose  of 
settling  the  rights  of  appellee  as  against  both  of  the 
appellants.  The  only  reasonable  inference  to  be  drawn 
is,  that  Joseph  and  Mary  Dyas  had  entered  into  some 
arrangement  relative  to  the  division  between  them- 
selves of  the  remainder  of  the  proceeds. 

True,  Mary  Dyas  did  not,  at  the  time  the  agreement 
was  made,  surrender  to  Charles  his  note  for  $1,350 
which  she  then  held,  but  we  do  not  consider  this  cir- 
cumstance sufficient  in  itself  to  negative  the  conclu- 
siveness of  the  agreement  as  a  settlement  of  her  claim 
against  Charles.  There  is  evidence  tending  to  show 
that  in  consideration  of  the  settlement  evidenced  by 
the  agreement  Joseph  Dyas  promised  to  pay  his  wife 
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the  amount  of  her  claim  against  Charles,  and  that 
when  the  latter  requested  his  mother  to  surrender  his 
note,  she  refused  to  do  so  upon  the  ground  that  she 
had  not  then  received  the  money  due  her,  and  desired 
to  retain  the  note  as  evidence  of  the  debt. 

A  correct  solution  of  the  issues  here  involved  is  de- 
pendent upon  the  weight  to  be  given  to  the  testimony 
of  the  several  witnesses.  The  evidence  is  conflicting, 
and  the  chancellor  who  saw  and  heard  the  witnesses 
testify  was  manifestly  much  better  able  to  weigh  their 
testimony  and  arrive  at  the  truth  than  we  are. 

A  careful  consideration  of  the  record  fails  to  dis- 
close that  the  findings  of  the  chancellor  are  palpably 
erroneous,  and  the  decree  will  be  affirmed. 

A-ffirmed. 


The  Patton  &  Gibson  Company  y.  Shrere  &  Eelso. 

1.  CoNTiNUAifCE — diligence  esBential  to,  as  matter  of  right  The 
denial  of  a  motion  for  a  continuance  because  of  the  absence  of  a 
material  witness,  is  not  error,  where  a  showing  of  diligence  in 
seeking  to  obtain  the  attendance  of  such  witness  does  not  appear. 

2.  NuL  HEL  coBPOBATioK — tohat  proof  sufficient  to  meet  plea  of. 
Held,  that  in  this  case  that  it  was  not  necessary  under  a  plea  of 
nul  tiel  corporation  for  the  plaintiff  to  show  that  it  was  a  cor- 
poration de  jure  and  that  parol  evidence  that  the  plaintiff  was 
known  and  transacted  business  as  a  cori>oration  was  proper  and 
sufficient  to  meet  the  plea. 

3.  Common  counts — when  objection  to  right  to  recover  under, 
comes  too  late.  It  is  too  late  first  to  object  upon  appeal  that  no 
recovery  can  be  had  under  the  proof  because  the  common  counts 
only  had  been  filed. 

Assumpsit.  Appeal  from  the  County  Court  of  Blacon  county;  the 
Hon.  Donald  McCobmick,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

Blinn  &  Covey,  for  appellant. 
King  &  Milleb,  for  appellees. 
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Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 

Appellant,  The  Patton  &  Gibson  Company,  con- 
tracted with  the  Chicago  &  Alton  Railroad  Company, 
to  construct  a  portion  of  its  roadbed  between  Spring- 
field and  Bloomington.  The  contract  required  the  ex- 
cavation of  certain  cuts,f  the  filling  of  certain  ditches 
and  mali^ing  certain  fills  in  accordance  with  the  plans 
and  specifications  and  grade  stakes  prepared  and  set 
by  the  engineers  of  the  railroad  company. 

A  portion  of  the  work  to  be  performed  by  appellant 
tmder  its  contract  was  sub-let  by  it  to  appellees, 
Shreve  &  Kelso,  under  a  proposition  and  acceptance, 
constituting  a  contract  tiieref or,  as  follows : 

**  Lincoln,  Illinois,  October  7,  1905. 
Patton,  Gibson  Company, 

Atlanta,  111. 

Dear  Sib: — ^We,  the  undersigneji,  Geo.  W.  Shreve 
and  T.  W.  Kelso,  herewith  propose  to  do  the  team 
work  you  have  between  Lincoln  and  Sherman,  based  on 
a  haul  of  500  feet  at  15  cents  per  cubic  yard.  Same  to 
be  completed  by  January  1st,  1906.  Based, on  the 
work  8  teams  would  do.  You  pay  us  on  or  before  the 
15th  of  the  month  ninety  per  cent  of  the  amount  taken 
out  the  previous  month.  The  balance  or  ten  per  cent 
to  be  retained  until  completion  of  the  work. 

Yours  respectfully, 

Geo.  W.  Shreve. 
T.  W.  Kelso. 

Accepted, 

The  Paiton  &  Gibson  Company, 
by  J.  R.  Patton." 

A  disagreement  having  arisen  with  reference  to  the 
quality  and  quantity  of  work  done  by  appellees  under 
their  contract,  they  brought  suit  in  assumpsit  to  re- 
cover from  appellant  the  amount  claimed  to  be  due 
them,  and  were  awarded  a  verdict  and  judgment 
against  the  appellant  for  $459.43. 

It  is  first  urged  that  the  court  erred  in  overruling 
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appellant's  motion  for  a  continuance,  in  support  of 
which  appellant  filed  an  affidavit  setting  oip  the  ab- 
sence of  a  material  witness.  An  examination  of  the 
record  discloses  that  on  March  12, 1906,  the  cause  was 
set  for  trial  by  agreement  of  the  parties  for  March 
21st ;  that  on  the  latter  date,  the  cause  was  continued  by- 
agreement  of  the  parties  to  March  30th;  that  on  March 
30th,  there  was  a  further  continuance,  by  agreement, 
until  April  2nd,  on  which  day  the  cause  came  on  for 
trial  and  the  motion  for  continuance  was  interposed. 
The  affidavit  then  filed  in  support  of  the  motion  sets  up 
that  the  absent  witness  left  the  State  of  Illinois  thirty 
days  prior  to  April  2nd,  and  that  until  three  days 
prior  thereto  it  was  supposed  that  said  witness  was 
still  in  the  employ  of  the  Chicago  &  Alton  Eailroad 
Company,  and  within  the  jurisdiction  of  the  court. 
Clearly,  the  facts  set  forth  in  the  affidavit,  taken  in 
connection  with  the  state  of  the  record  involving  the 
several  settings  of  the  case  for  trial  and  continuances 
by  agreement  of  the  parties,  of  which  the  court  took 
judicial  notice,  did  not  show  such  diligence  on  the  part 
of  appellant  as  should  have  moved  the  court  to  grant 
the  continuance. 

To  the  common  counts  filed  by  appellees,  appellant, 
among  other  pleas,  filed  a  plea  of  nul  tiel  corporation 
upon  which  appellees  joined  issue.  It  is  insisted  that 
the  incorporation  of  appellant  could  only  be  proved 
by  introducing  in  evidence  the  articles  of  incorpora- 
tion of  appellant,  or  a  certified  copy  thereof,  and  that 
parol  evidence  tending  to  show  that  appellant  was  a 
de  facto  corporation  was  improperly  admitted.  It  was 
not  necessary  under  such  plea  in  this  case  for  appel- 
lees to  show  that  appellant  w^^s  a  corporation  de  jure, 
and  parol  evidence  that  appellant  was  known  and 
transacted  business  as  a  corporation  was  proper,  and 
sufficient  to  meet  the  plea.  Osbom  v.  The  People,  103 
lU.  224;  Holt  v.  Tennent-Stribling  Shoe  Co.,  69  111. 
App.  332;  Walker  Paint  Co.  v.  Euggles,  48  111.  App 
406. 

Vol.  CXXXIV  18 
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It  is  next  urged  that  the  court  improperly  admitted 
the  evidence  of  the  witness  Davy  as  to  the  number  of 
cubic  yards  of  material  moved  by  appellees  in  per- 
forming their  contract  with  appellant,  because  by  the 
terms  of  the  contract,  the  estimates  of  the  amount  of 
work  done  by  appellees  were  to  be  made  by  the  resi- 
dent engineer  of  the  Chicago  &  Alton  Railroad  Com- 
pany, and  such  estimates  were  to  be  the  basis  of  set- 
tlements between  the  parties.  The  written  propo- 
sition and  acceptance  heretofore  quoted,  does  not  so 
state  the  contract,  and  it  must  be  held  to  incorporate 
all  the  terms  of  the  contract  between  the  parties.  The 
evidence  was  competent,  and  the  weight  to  be  given 
to  it  was  a  question  for  the  jury. 

It  appears  from  the  evidence  that  some  of  the  dirt 
taken  by  appellees  from  a  cut  and  which  should  have 
been  carried  by  them  to  a  fill  was  left  upon  the  bank 
and  thus  became  waste.  There  is  evidence  strongly 
tending  to  show  that  as  to  such  waste  dirt  a  settle- 
ment was  had  between  the  parties  whereby  the  same 
was  estimated  at  200  cubic  yards  and  deducted  from 
appellees'  pay  roll.  It  is,  however,  insisted  by  appel- 
lant that  no  recovery  can  be  had  by  appellees  under 
the  common  counts  unless  it  appears  that  the  contract 
was  fully  executed  and  performed  by  them;  that  ap- 
pellees cannot  be  heard  to  set  up  an  excuse  for  the 
non-performance  of  the  contract  in  the  absence  of  an 
averment  of  such  excuse  in  an  appropriate  declara* 
tion.  Conceding  this  position  of  appellant  to  be  cor- 
rect, it  manifestly  raises  the  question  for  the  first  time 
on  this  appeal.  Appellant  interposed  no  objection  to 
the  evidence  introduced  on  behalf  of  appellees  tend- 
ing to  show  an  excuse  for  the  non-performance  of  the 
contract,  nor  did  it  offer  any  instruction  raising  the 
question  now  urged. 

Indeed,  the  second  instruction  given  by  the  court  at 
the  instance  of  appellant  expressly  authorized  the  jury 
to  allow  to  it  a  credit  or  deduction  from  the  amount 
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due  appellees  for  whatever  it  cost,  as  shown  by  the 
evidence,  to  put  the  dirt  into  the  fill. 

It  is  well  settled  that  a  party  cannot  shift  his  posi- 
tion on  appeal  and  thus  secure  an  advantage  by  rais- 
ing a  question  not  raised  in  the  trial  court. 

A  careful  examination  of  the  record  discloses  no 
error  prejudicial  to  appellant,  and  the  judgment  will, 
therefore,  be  affirmed. 

Affirmed. 

The  motion  to  tax  costs  of  additional  abstract  to 
appellant  will  be  denied. 


Joseph  Strattman  t.  John  Moore. 

Dbam-shop  Act — what  proper  element  of  dcmagee  in  action 
for  JoMM  of  iupport.  In  an  action  brought  under  tho  Dram-Bhop 
Act  by  a  minor  for  Injury  to  his  means  of  support  by  reason  of 
the  defendant's  haying  caused  or  contributed  to  the  habitual  in- 
toxication of  his  father,  evidence  is  proper  that  such  minor  was  by 
reason  of  suck  intoxication  of  his  father  deprived  of  the  necessary 
school  books. 

Action  under  Dram-shop  Act  for  loss  of  support  Appeal  from 
the  Circuit  Court  of  Vermilion  eounty;  the  Hon.  B.  R.  E.  Kim- 
BBOUOH,  Judge*  presiding.  Heard  in  this  court  at  the  November 
term,  1006.    Affirmed.    Opinion  filed  June  1,  1907. 

O.  M,  Joiras  and  Buckingham  &  Troup,  for  appel- 
lant. 

Mabik  &  MpRBis,  for  appellees. 

Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 

Appellee,  a  minor,  suing  by  his  next  friend,  recov- 
ered a  verdict  and  judgment  against  appellant,  a  dram- 
shop keeper,  for  $200,  for  injury  to  his  means  of  sup- 
port by  reason  of  the  habitual  intoxication  of  C.  C. 
Moore,  his  father,  caused  by  liquor  sold  by  appellant. 
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Prior  to  May,  1904,  the  family  of  the  said  C.  C. 
Moore,  a  widower,  consisted  of  his  daughter,  Mary, 
aged  twenty-one  years,  and  his  sons  Harry  and  John, 
aged,  respectively,  seventeen  and  thirteen  years.  At 
that  time  Mary  left  home  and  thereafter  the  sons  con- 
tinued to  reside  with  the  father. 

The  evidence  tends  to  show  that  C.  C.  Moore  was 
a  mechanic,  capable  of  earning  $4  a  day,  and  that 
when  sober  he  was  able  and  well  disposed  to  provide 
his  family  with  all  the  necessary  comforts  of  life ;  that 
by  reason  of  his  intoxication  caused  by  liquor  pro- 
cured from  appellant,  his  son,  John  Moore,  was  de- 
prived of  necessary  food,  wearing  apparel  and  school 
books;  that  he  seldom,  if  ever,  procured  liquor  from 
appellant  himself,  but  the  liquor  drank  by  him  was 
procured  for  him  by  his  two  minor  sons  by  his  com- 
mand and  at  his  direction;  that  his  daughter  Mary 
had  notified  appellant  of  the  habitual  intoxication  of 
her  father,  and  that  the  liquor  sold  to  the  sons  was 
purchased  by  them  at  the  direction  of  and  to  be  drank 
by  their  father,  and  that  he  should  make  no  further 
sales  of  liquor  to  them;  that  thereafter,  appellant  or 
his  bar  tender  frequently  sold  liquor  to  the  sons  to  be 
drank  by  their  father. 

It  is  urged  that  the  conduct  of  John  Moore  and  his 
brother  in  procuring  liquor  from  appellant  to  be  drank 
by  their  father  precludes  a  recovery  in  the  case.  The 
sons  were  under  the  domination  and  control  of  their 
father.  What  they  did  in  that  regard  was  done  under 
coercion  by  him,  and  it  cannot  be  said  that  they  vol- 
untarily contributed  to  his  intoxication.  Under  such 
circumstances,  the  fact  that  the  sons,  at  the  sugges- 
tion of  their  sister,  kept  a  memorandum  of  the  several 
occasions  upon  which  they  so  procured  liquor  from 
appellant,  cannot  affect  the  substantial  rights  of  ap- 
pellee. 

It  is  insisted  that  the  trial  court  erred  in  permit- 
ting appellee  to  show  that  he  had,  by  the  intoxication 
of  his  father,  been  deprived  of  necessary  school  books. 
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Under  the  compulsory  school  law  in  force  in  this  state, 
the  father  of  appellee  was  bound  to  cause  appellee 
to  attend  school,  and  as  elements  constituting  the  nec- 
essary support  of  appellee,  the  father  was  as  much 
bound  to  furnish  the  school  books  required  by  appel- 
lee to  pursue  his  studies  in  school,  as  he  was  to  fur- 
nish appellee  with  food,  clothing  and  shelter,  and  a 
deprivation  of  his  necessary  school  books  by  reason  of 
the  intoxication  of  his  father  was  an  injury  to  the 
means  of  support  of  appellee,  within  the  meaning  of 
the  statute. 

The  amount  of  damages  awarded  by  the  jury  ex- 
cludes any  inference  that  exemplary  damages  were  al- 
lowed, although  the  evidence  in  the  record  clearly  jus- 
tified such  damages. 

There  is  no  error  in  the  record  and'the  judgment  is 
affirmed. 

Affirmed* 


Haptewood  Coal  Company  ?•  Andrew  Graham. 

CoNTBiBUTOBT  NEQUGKNCE — wlteu  not  defense.  Contributory 
negligence  is  no  defense  to  an  action  brought  under  the  Mines  and 
Miners  Act  to  recover  damages  for  personal  injuries  resulting  from 
a  wilftil  violation  of  such  act 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Pulton  county;  the  Hon.  George  W.  Thompson,  Judge, 
prwiding.  Heard  in  this  court  at  the  November  term,  1906.  Af- 
firmed.   Opinion  filed  June  1,  1907. 

Mastebb  &  Mastebs,  for  appellant. 
0.  J.  Botes,  for  appellee. 

Mb.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  by  appellee  against 
appellant  to  recover  damages  for  a  personal  injury 
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occasioned  by  an  explosion  alleged  to  have  been  caused 
through  the  failure  of  appellant  to  have  the  roadways 
in  the  mine  regularly  and  thoroughly  sprayed, 
sprinkled  and  cleaned.  A  trial  by  jury  in  the  Circuit 
Court  of  Fulton  county  resulted  in  a  verdict  and  judg- 
ment against  appellant  for  $200. 

On  January  5,  1906,  at  four  o'clock  p.  m.,  appellee 
accompanied  by  Henry  McGee,  in  the  line  of  their  duty 
as  shotfirers,  entered  the  coal  mine  of  appellant  foF 
the  purpose  of  firing  350  or  400  shots,  which  they  had 
inspected  earlier  in  the  day.  Having  fired  a  large 
number  of  shots  in  the  rooms  in  several  entries,  they 
proceeded  to  the  second  north  entry  for  the  purpose 
of  firing  fifteen  shots  in  room  Nos.  2,  3,  4,  6  and  7 
in  that  entry.  They  commenced  firing  in  room  No. 
7,  being  the  north  room,  and  thence  proceeded  south 
firing  shots  in  each  of  room  Nos.  6,  4,  3  and  2  in  the 
order  named.  After  firing  the  shots  in  room  No.  2, 
they  proceeded  south  toward  the  main  east  entry  a 
distance  of  40  feet,  when  the  explosion  occurred  which 
caused  the  injury  complained  of.  It  is  not  contro- 
verted that  appellee  was  injured  as  the  result  of  an 
explosion,  but  it  is  insisted  that  the  explosion  was 
caused  solely  by  the  a^ccumulation  of  smoke  and  gases 
occasioned  bythe  improper  manner  in  which  shotswere 
fired;  that  dust,  of  itself,  cannot  produce  an  explo- 
sion; that  the  mine  was  wet  and  free  from  dust,  and 
it  was,  therefore,  impossible  that  dust  particles  could 
have  aggravated  the  explosion,  as  alleged  in  the  decla- 
ration. 

It  would  serve  no  useful  purpose  to  review  in  de- 
tail the  testimony  of  the  large  number  of  witnesses, 
called  on  behalf  of  the  respective  parties  to  affirm  and 
deny  the  presence  of  dust  in  the  mine,  and  the  failure 
of  appellant  to  have  the  roadways  sprinkled  and 
cleaned.  Suffice  it  to  say  that  the  evidence  upon  that 
issue  was  so  close  and  conflicting  as  to  render  the  ver- 
dict of  the  jury  thereon  conclusive  in  this  court  It 
may  be  doubted,  from  the  evidence  in  the  case,  whether 
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the  particles  of  dust  which  accmniuulate  in  a  coal  mine 
are  capable,  independently,  of  producing  such  an  ex- 
plosion  as  occasioned  the  injury  to  appellee,  but  it  is 
admitted  by  all  of  the  witnesses  for  appellant  that  such 
particles  of  dust  will  aggravate  an  explosion  caused 
by  smoke  and  gases  in  a  coal  mine  coming  in  contact 
with  the  flame  from  shots,  and  we  are  of  opinion  that 
the  jury  were  justified  in  finding  that  the  explosion  in 
question  was  aggravated  by  the  presence  of  such  dust, 
and  that  the  presence  of  such  dust  was  the  proximate 
cause  of  the  injury.  Manifestly,  the  legislature  con- 
ceived the  presence  of  dust  in  a  coal  mine  as  liable 
to  produce  injurious  results  in  explosions,  when  it 
enacted  paragraph  g  of  section  20  of  the  Mines  and 
Miners  Act,  which  reads  as  follows:  *'In  case  the 
galleries,  roadways  or  entries  of  any  mine  are  so  dry 
that  the  air  becomes  charged  with  dust,  the  operator 
of  such  mine  must  have  such  roadways  regularly  and 
thoroughly  sprayed,  sprinkled,  or  cleaned,  and  it  shall 
be  the  duty  of  the  inspector  to  see  that  all  possible 
precautions  are  taken  against  the  occurrence  of  ex- 
plosions which  may  be  occasioned  or  aggravated  by 
the  presence  of  dust/* 

It  may  be  that  appellee  did  not  follow  the  most  ap- 
proved method  of  firing  the  shots,  by  firing  in  the  same 
direction  in  which  the  current  of  air  was  carried, 
rather  than  in  a  direction  against  the  current  of  air, 
but  it  cannot  be  contended  with  any  force,  that  in  so 
doing  appellee  was  guilty  of  contributory  negligence 
barring  a  recovery.  Contributory  negligence  by  a 
party  injured  is  no  defense  to  an  action  based  upon 
the  wilful  failure  of  a  mine  operator  to  observe  the 
requirements  of  the  statute.  Kellyville  Coal  Co.  v. 
Strine,  217  111.  516.  And  the  fact  that  the  method  of 
firing  adopted  by  appellee  had  a  tendency  to  cause  a 
greater  accumulation  of  gas  and  smoke  at  the  mouth 
of  the  entry  does  not  excuse  appellant  from  the  per- 
formance of  its  statutory  duty  with  reference  to 
sprinkling  or  cleaning  its  roadway,  or  absolve  it  from 
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liability  for  an  injury  resulting  from  an  explosion  ag- 
gravated by  the  presence  of  dust  in  the  mine. 

It  is  insisted  that  the  court  erred  in  permitting  the 
witness  Thomas  Back,  the  county  mine  inspector,  to 
testify  on  rebuttal  as  to  the  dusty  condition  of  the  sec- 
ond north  entry  on  December  11,  1905.  Several  wit- 
nesses introduced  on  behalf  of  appellant  testified  that 
the  mine  was  naturally  what  is  called  a  *'damp  mine,'* 
and  that  the  second  north  entry  had  a  ''bleeding'*  or 
''seeping"  roof.  In  view  of  this  evidence,  which  re- 
lated to  a  permanent  condition  of  the  mine,  we  are  of 
opinion  that  the  testimony  of  the  witness  Back  tend- 
ing to  show  that  the  second  north  entry  was  dry  and 
dusty  on  December  11,  1905,  was  competent,  and  that 
the  objection  of  appellant  that  it  related  to  a  time  too 
remote,  was  properly  overruled. 

We  see  no  serious  objection  to  the  evidence  intro- 
duced on  behalf  of  appellee  tending  to  sl^ow  that  the 
entire  mine  was  dry  and  dusty.  Proof  of  the  condi- 
tion of  the  mine  as  a  whole  necessarily  related  to  the 
condition  of  its  several  parts. 

Finding  no  reversible  error  in  the  record  the  judg- 
ment will  be  affirmed. 

Affirmed. 


James  H.  Gum  t.  Stephen  A.  Tibbs. 

Coin»ACT — vDJien  terms  of,  may  l>e  varied  hy  parol.  Whew  a 
contract  under  seal  has  been  fuUy  performed  as  modified  by  parol 
agreement,  evidence  of  such  parol  agreement  is  competent 

Assumpsit  Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creiohton,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1906.  Affirmed.  Opinion  filed  June 
1,  1907. 

E.  L.  Chapin,  for  appellant. 

Timothy  McGeath  and  Edmund  Bubke,  for  appel- 
lee. 


Digitized  by 


Google 


Thibd  District— a.  D.  1907,  281 

Gum    V.    Tibbs. 

Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 

September  20,  1901,  appellee,  as  party  of  the  sec- 
ond part,  entered  into  a  written  contract  with  appellant 
acting  on  behalf  of  itself  and  others,  parties  of  the 
first  part,  to  cut  and  saw  certain  timber  into  lumber. 
The  contract,  so  far  as  its  terms  are  here  pertinent, 
provided  that  Ihe  party  of  the  second  part  should  go 
on  the  land  belonging  to  the  parties  of  the  first  part 
and  cut  timber  of  sufficient  size  and  saw  up  the  same 
into  lumber  for  the  term  of  three  years,  and  have  for 
his  compensation  two-thirds  of  such  lumber,  and  that 
at  the  time  of  sawing  said  lumber,  deliver  to  the  par- 
ties of  the  first  part  one-third  of  said  lumber  in  stacks 
on  the  ground;  that  the  party  of  the  second  part 
should  have  the  use  of  a  certain  saw  mill  on  the  land 
putting  the  same  in  running  order  and  at  the  termi- 
nation of  the  contract,  leave  the  said  mill  in  as  good 
condition  as  he  received  it,  natural  wear  and  tear  ex- 
cepted; that  the  party  of  the  second  part  should  saw 
said  Itmiber  as  fast  as  the  parties  of  the  first  part 
nright  want  their  share  for  use  or  sale,  unless  pre- 
vented by  high  water  or  bad  weather. 

Appellee  instituted  this  suit  against  appellant  to 
recover  the  value  of  certain  lumber  alleged  to  have 
been  taken  by  appellant  from  the  share  belonging  to 
appellee,  together  with  the  expense  incurred  by  ap- 
pellee in  setting  up  a  new  boiler  in  the  saw  mill.  Upon 
the  trial  in  the  Circuit  Court  there  was  a  verdict  and 
judgment  against  appellant  for  $356.62. 

Per  a  reversal  of  the  judgment  appellant  urges  that 
the  trial  court  admitted  improper  evidence  on  behalf 
of  appellee,  and  that  the  verdict  is  against  the  manifest 
weight  of  tiie  evidence. 

Shortly  after  the  contract  was  entered  into  appellee 
claims  to  have  discovered  that  the  boiler  in  the  saw 
mill  was  unfit  for  use.  Appellee  then  notified  appel- 
lant that  he  could  not  do  the  work  under  the  contract. 
Appellee  claims  that  appellant  in  order  to  induce  him 
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to  proceed  under  the  contract  agreed  to  snpply  an- 
other boiler  and  to  pay  him  for  the  labor  of  setting 
the  same  up.  Another  boiler  was  procured  by  appel- 
lant and  set  up  by  appellee. 

It  is  urged  that  the  trial  court  erred  in  permitting 
appellee  to  show  a  parol  agreeijient  changing  and 
modifying  the  terms  of  the  written  contract  under  seal. 
Unquestionably  an  executory  contract  under  seal  can- 
not be  changed  or  modified  by  a  parol  agreement,  but 
where  a  contract  under  seal  has  been  fully  executed  a** 
modified  by  a  parol  agreement,  evidence  of  such  parol 
agreement  is  competent.  Snow  v.  Griesheimer,  220  TIL 
106.  The  evidence  tends  to  show  that  the  contract 
here  involved  was  fully  executed  as  modified  by  the 
parol  agreement,  and  evidence  of  such  parol  agree- 
ment was,  therefore,  competent  and  properly  admit- 
ted. 

Counsel  for  appellant,  upon  the  trial,  evidently  un- 
derstood the  evidence  to  be  competent  under  the  rule 
stated,  as  he  did  not  object  and  except  to  its  admis- 
sion. 

The  evidence  in  the  record  as  to  the  quantity  of 
lumber  sawed  by  appellee  and  how  much,  if  any,  of 
his  share  of  the  lumber  was  appropriated  by  appel- 
lant, is  in  hopeless  conflict.  We  are  not  prepared  to 
say  that  the  jury  did  not  properly  solve  the  problem 
submitted  to  them.  The  record  is  free  from  error  and 
the  judgment  will  be  affirmed. 

Affirmed. 


Springfield  Consolidated  Railway  Company  t.  Isabella 

Stratton. 

Verdict — when  not  disturbed  as  against  the  evidence.  A  ver- 
dict baeed  upon  conflicting  evidence  will  not  be  set  aside  on  review, 
in  the  absence  of  errors  of  law,  unless  the  same  is  clearly  and  pal- 
pably against  the  weight  of  the  evidence. 

Action  in  case  for  personal  Injuries.    Appeal  from  the  Circuit 
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Cotirt  of  Sangamon  county;  the  Hon.  James  A.  Cbeighton,  Judge, 
presiding.  Heard  in  this  court  at  the  NoYember  term,  1906.  Af- 
firmed.   Opinion  filed  June  1,  1907. 

Wilson,  Wabeen  &  Child,  for  aRpellant. 

T.  J.  Condon  and  Albebt  Salzensxein,  for  appellee. 

Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 

Appellee  reoovered  a  verdict  and  judgment  against 
appellant  for  $1,250,  as  damages  for  a  personal  injury 
allied  to  have  resulted  from  the  negligence  of  appel- 
lant in  operating  its  street  car. 

The  only  grounds  urged  for  a  reversal  of  the  judg- 
ment are,  that  the  verdict  of  the  jury  is  against  the 
manifest  weight  of  the  evidence,  and  that  the  damages 
are  excessive. 

On  August  25,  1900,  at  about  10  o'clock  p.  m.,  appel- 
lee was  a  passenger  on  one  of  appellant's  street  cars 
operated  by  electricity,  on  North  Grand  avenue,  in  the 
city  of  Springfield.  The  car  was  an  open  one,  equipped 
with  a  foot  board  which  extended  along  its  entire 
length  on  each  side,  so  that  passengers  could  pass  di- 
rectly from  their  seats  to  tiie  foot  board  in  alighting 
from  the  car.  It  is  not  controverted  that  appellee  noti- 
fied the  conductor  of  the  car  that  she  desired  to  get 
off  at  Eighth  street,  which  was  some  distance  west  of 
the  point  where  she  had  boarded  the  car,  and  that  the 
car  stopped  on  the  west  side  of  said  street  for  the 
purpose  of  receiving  and  discharging  passengers. 

The  only  controversy  in  the  case  I'elates  to  whether, 
as  claimed  by  appellant,  appellee  alighted  from  the  car 
while  it  was  still  in  motion,  or  whether,  as  claimed  by 
appellee,  the  car  had  come  to  a  full  stop  when  she  at- 
tempted to  alight,  and  that  while  she  was  in  the  act 
of  alighting  from  the  north  side  of  the  car  it  suddenly 
jerked  or  moved  forward  causing  her  to  be  violently 
thrown  on  the  brick  pavement.  Appellee  testified  that 
she  had  several  bundles  which  she  was  carrying  home; 
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that  when  the  car  stopped,  she  gathered  up  her  bundles 
and  arose  from  her  seat  for  the  purpose  of  alighting 
from  the  car;  that  immediately  after  she  stepped  upon 
the  foot  board  and  as  she  was  about  to  step  upon  the 
pavement,  the  car  suddenly  jerked  or  moved  forward, 
throwing  her  down.  Appellee  *s  version  of  the  man- 
ner in  which  the  accident  occurred  is  very  clearly  cor- 
roborated by  the  testimony  of  Mrs.  Simmons  and  her 
son,  aged  seventeen  years,  who  say  they  were  standing 
on  the  northwest  corner  of  the  crossing  about  twelve  or 
fourteen  feet  from  the  car,  waiting  for  appellee  to 
alight  from  the  car  and  walk  home  with  them.  The 
conductor  of  the  car  and  Edward  Shutt,  a  passenger, 
testified  that  appellee  attempted  to  alight  and  fell  while 
the  car  was  in  motion ;  that  the  car  did  not  suddenly 
jerk  or  move  forward,  but  that  it  came  to  a  stop  slowly 
and  regularly  and  moved  three  or  four  feet  after  appel- 
lee had  fallen.  The  motorman  testified  that  he  did  not 
see  appellee  when  she  attempted  to  alight  from  the  car; 
that  the  car  came  to  a  full  stop  and  after  waiting  some 
.  time  for  the  signal  to  start  he  looked  around  and  saw 
appellee  standing  in  the  street;  that  the  car  did  not 
come  to  a  stop  and  then  start  up  and  run  a  few  feet  and 
stop  again. 

In  this  state  of  the  proof  it  is  manifestly  impossible 
for  us  to  say  that  the  verdict  of  the  jury  finding  ap- 
pellant guilty  of  the  negligence  alleged  in  the  declara- 
tion is  against  the  clear  preponderance  of  the  evidence. 
Counsel  for  appellant  strenuously  insist  that  it  is  phys- 
ically impossible  that  appellee  could  have  been  thrown 
from  the  car  so  as  to  strike  the  pavement  in  a  sitting 
position  and  have  the  back  of  her  head  strike  the  pave- 
ment, if,  as  she  testifies,  she  was  facing  west  when  the 
car  jerked  forward  suddenly.  We  see  nothing  phys- 
ically impossible  in  the  situation,  and  cannot  assume 
to  say  that  all  persons  in  falling  or  being  thrown  from 
a  street  car,  under  like  circumstances,  must  neces- 
sarily strike  the  ground  in  precisely  the  same  manner. 
As  a  matter  of  fact,  it  is  very  doubtful  whether  any 
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two  persons,  under  such  circumstances,  would  undergo 
the  self-same  experience. 

The  evidence  on  behalf  of  appellee,  and  it  is  not 
substantially  contradicted,  tends  to  show  that  prior  to 
the  accident  appellee  was  a  strong,  healthy  woman,  the 
mothei:  of  ten  children,  and  had  never  had  any  serious 
illness  or  ailment;  that  in  consequence  of  the  injury 
she  was  confined  to  her  bed  for  nine  weeks;  that  she 
has  since  continued  to  suffer  severe  pain  in  her  head 
and  in  the  back  of  her  neck;  that  she  is  unable  to  walk 
normally  and  that  her  condition  in  that  regard  is  per- 
manent; that  she  is  subject  to  attacks  of  fainting;  that 
she  is  unable  to  perform  her  usual  and  necessary 
household  duties ;  that  as  a  consequence  of  her  injury 
she  has  prolapsus  of  the  womb. 

An  effort  is  made  on  behalf  of  appellant  to  show 
that  prolapsus  of  the  womb  seldom,  if  ever,  results 
from  a  fall,  but  conceding  this  to  be  so,  and  that  appel- 
lee, as  is  insisted,  was  at  the  time  of  the  accident  in  a 
condition,  produced  by  frequent  child-bearing,  favora- 
ble to  the  development  of  that  trouble,  if  the  fall,  in 
fact,  consummated  that  condition,  it  may  not  improp- 
erly be  regarded  as  the  proximate  cause.  We  are  of 
opinion  that  the  damages  awarded  by  the  jury  are  not 
excessive. 

The  record  is  free  from  error  and  the  judgment  will 
be  affirmed. 

Affirmed. 


Springfield  Electric  Light  &  Power  Company  ?•  Kate  W. 
Calvert,  Administratrix, 

.  1.  Pkbsokal  injuries — Mohat  does  not  absolve  co-^en6ant  from 
Xiahility  for.  A  defendant  in  an  action  for  personal  injuries  Is 
not  absolved  from  liability  by  reason  of  the  fact  that  suit  was 
brought  against  himself  and  another,  which  other  was  found  not 
guilty. 
2.    MBA8UBB  OF  DAMAGBs — What  element  of,  in  action  for  death 
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caused  by  wrongful  act.  In  estimating  the  pecuniary  loss  result- 
ing to  the  widow  and  next  of  kin  of  plaintiffs  intestate*  it  is 
proper  for  the  jury  to  take  into  consideration,  among  other  ele- 
ments, the  probable  duration  of  the  life  of  the  deceased  until  ter- 
minated by  natural  causes. 

3.  Duration  of  life — what  evidence  competent  to  establish. 
Standard  tables  of  mortality  are  admissible  for  the  purpose  of  en- 
abling the  Jury  to  determine  the  probable  duration  of  life  where 
such  question  is  relevant  in  the  cause. 

4.  Verdict — when  excessive.  A  verdict  of  $7,000  in  an  action 
for  death  caused  by  alleged  wrongful  act  is  excessive  where  it  ap- 
pears that  the  plaintiffs  intestate  was  at  the  time  of  his  death  fifty- 
six  years  of  age  and  left  him  surviving  a  widow  and  two  sons, 
aged,  respectively,  twelve  and  twenty  years,  the  earnings  of  such 
intestate  being  from  |12  to  |15  per  week. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Sangamon  county;  the  Hon.  Jaicks  A. 
CsEiQHTON,  Judge,  presiding.  Heard  in  this  court  at  the  November 
term,  1906.    Affirmed  upon  remittitur.    Opinion  filed  June  1.  1907. 

Wilson,  Warren  &  Child,  for  appellant. 

Albert  J.  Salzenstein  and  T,  J.  Condon,  for  appel- 
lee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

Appellee  recovered  a  verdict  and  judgment  against 
appellant  in  the  Circuit  Court  of  Sangamon  county  for 
$7,000,  for  negligently  causing  the  death  of  her  intes- 
tate, Cecil  Calvert.  The  only  grounds  urged  by  ap- 
pellant for  a  reversal  of  the  judgment,  are,  that  the 
court  admitted  improper  evidence  on  behalf  of  appel- 
lee; that  the  verdict  of  the  jury  is  against  the  mani- 
fest weight  of  the  evidence,  and  that  the  damages  are 
excessive. 

In  November,  1904,  the  deceased  was  one  of  a  crew 
of  men  employed  by  William  Drake,  a  contractor,  in 
removing  the  metal  smoke  stacks  from  a  building  be- 
longing to  appellant.  The  roof  of  the  building  was 
covered  with  one-inch  boards  overlaid  with  tar  paper, 
and  consisted  of  flat  and  sloping  surfaces.    The  flat 
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surface  of  the  roof  was  fifteen  or  eighteen  feet  wide 
and  fifty  or  sixty  feet  long,  and  from  this  flat  surface 
the  roof  sloped  on  the  four  sides  to  a  connection  with 
the  outer  walls  of  the  building.  Three  weeks  or  a 
month  prior  to  the  accident,  one  of  the  smoke  stacks 
had  fallen  on  the  roof  of  the  building  and  made  an 
irregular  hole  from  two  to  five  feet  in  diameter 
through  the  boards  and  tar  paper  on  the  sloping  sur- 
face of  the  roof.  This  hole  was  plainly  visible  to 
every  person  on  the  roof  and  about  the  building. 
There  is  evidence  tending  to  show  that  some  of  the 
boards  on  the  flat  surface  of  the  roof,  immediately  ad- 
jacent to  the  hole  in  the  sloping  surface,  were  splin- 
tered and  torn  away,  and  that  the  tar  paper  covering 
the  same  was  intact,  presenting  a  substantially  smooth, 
unbroken  surface  on  the  flat  portion  of  the  roof. 

On  the  day  of  the  accident  while  the  deceased  and 
his  fellow-servant,  one  Andrew  Dippo,  were  working 
at  a  stack  on  the  flat  portion  of  the  roof  about  ten 
feet  from  the  hole  in  the  sloping  surface  of  the  roof, 
the  deceased  had  occasion  to  get  a  rain  shutter  which 
was  lying  on  the  flat  surface  of  the  roof  four  or  five 
feet  from  the  hole  in  the  sloping  surface.  Dippo  re- 
mained at  work  near  the  stack  preparing  a  place  for 
the  rain  shutter  to  be  fitted  around  the  stack  so  as  to 
shut  off  the  escaping  smoke  and  heat.  Dippo,  the  only 
person  who  observed  the  deceased  at  or  about  the 
time  of  the  accident,  testifies  that  when  he  first  looked 
up  the  deceased  had  hold  of  the  rain  shutter ;  that  he 
then  heard  a  noise  and  again  looked  up  and  saw  the 
top  of  the  deceased's  head  or  hat  going  down  the  hole; 
that  the  portion  of  the  roof  which  the  deceased  fell 
through  was  the  flat  surface,  and  about  two  feet  from 
the  edge  of  the  slope;  that  there  was  no  hole  apparent 
in  that  portion  of  the  roof  and  that  it  looked  safe  and 
good  at  that  point;  that  immediately  after  the  de- 
ceased fell  through  the  roof,  he  (Dippo)  went  to  the 
place  and  found  a  hole  about  two  by  two  and  one-half 
feet  in  size  where  the  tar  paper,  which  immediately 
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before  the  deoeasei!  fell  appeared  to  be  sound,  had 
sunk  or  given  away.  The  testimony  of  the  witnesses 
Fitzpatrick,  Stillwater  and  Samuels,  though  less  ex- 
plicit than  that  of  Dippo,  tends  to  show  that  although 
the  flat  surfaoe  of  the  roof  was  covered  with  the  tar 
paper,  some  of  the  boards  under  it  were  broken  and 
splintered,  and  that  the  hole  in  the  roof  which  was 
visible^  was  in  the  sloping  portion.  A  careful  exam- 
ination and  consideration  of  the  evidence,  as  it  appears 
in  the  record,  by  no  means  satisfies  us  that  appellee's 
theory  as  to  the  manner  in  which  the  deceased  came  to 
his  death  is  correct;  but  we  are  not  prepared  to  say  that 
the  verdict  of  the  jury,  sanctioned  by  the  trial  judge, 
is  so  contrary  to  the  manifest  weight  of  the  evidence, 
as  to  justify  us  in  setting  it  aside.  The  only  evidence 
in  the  record  upon  the  vital  issue  of  fact  involved  was 
introduced  on  behalf  of  appellee.  Appellant  offered 
no  evidence  whatever. 

The  fact  that  the  suit  was  brought  against  appellant 
and  William  Drake  jointly,  and  that  the  jury  only 
found  appellant  guilty,  does  not  absolve  appellant 
from  liability.  Furthermore,  the  evidence  does  not 
show  that  Drake  had  either  actual  or  constructive 
notice  of  the  alleged  defective  condition  of  the  roof. 

The  deceased  was  on  the  roof,  not  as  a  trespasser, 
or  licensee,  but  by  the  implied  invitation  of  appellant, 
the  owner  of  the  premises,  and  appellant  owed  to  him 
the  duty  to  exercise  reasonable  care  that  there  were 
no  latent  defects  in  the  roof,  whereby  he  might,  while 
in  the  exercise  of  ordinary  care  for  his  own  safety, 
be  injured. 

It  being  admitted  in  the  record,  that  the  deceased,  at 
the  time  of  his  death,  was  fifty-six  years  of  age  and  in 
good  health,  the  trial  court,  over  the  objection  of  appel- 
lant, permitted  appellee  to  show  the  expectancy  of  life 
of  the  deceased,  as  the  same  appeared  in  the  mortality 
tables  prepared  by  Dr.  Wigglesworth.  In  estimating 
the  pecuniary  loss  resulting  to  the  widow  and  next  of 
kin  of  the  deceased,  it  was  proper  for  the  jury  to  take 
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into  consideration,  among  other  elements,  the  probable 
duration  of  the  life  of  the  deceased  until  terminated 
by  natural  causes.    Betting  v.  Hobbett,  142  111.  72. 

While  the  precise  question  here  involved  does  not 
appear  to  have  been  determined  by  any  of  the  courts 
of  review  in  this  state,  it  has  been  repeatedly  held  by 
courts  of  last  resort  in  other  states,  that  in  actions  to 
recover  damages  for  death  by  wrongful  act,  stand- 
ard tables  of  mortality  are  admissible  in  evidence  for 
the  purpose  of  enabliQg  the  jury  to  determine  the 
probable  duration  of  life  of  the  deceased.  Donaldson 
v.  Miss.  etc.  R.  R.  Co.,  18  Iowa,  280;  Sauter  v.  N.  Y. 
&  H.  E.  R.  Co.,  66  N.  Y.  50;  Duval  v.  Hunt,  34  Fla. 
85;  Georgia  R.  &  B.  Co.  v.  Oaks,  52  Ga.  410;  Deisen  v. 
C,  St.  P.,  M.  &  0.  Ry.  Co.,  43  Minn.  454;  Steinbrunner 
V.  P.  &  W.  Ry,  Co.,  146  Pa.  504;  G.  H.  &  S.  A.  Ry.  Co. 
V.  Leonard  <Texas),  29  S.  W.  Rep.  995;  McKeigue  v. 
Janesville,  68  Wis.  50.  See  also  note  to  U.  P.  Ry.  Co. 
V.  Yates  in  40  L.  R.  A.  553.  In  City  of  Joliet  v.  Blower, 
155  111.  414,  it  was  held  that  standard  and  recognized 
mortality  or  life  tables,  together  with  computations  by 
experts  upon  them,  are  competent  testimony,  in  con- 
nection with  other  evidence,  to  show  the  expectancy  of 
life  and  the  present  value  of  a  life  estate,  for  the  pur- 
pose of  estimating  damages  to  a  remainderman  from 
the  change  of  grade  of  a  street,  as  well  before  a  jury 
in  an  action  at  law  as  in  equity. 

While  the  mortality  tables  were  by  no  means  con- 
clusive as  to  the  probable  duration  of  the  life  of  the 
deceased,  we  think  they  were  properly  admitted  as 
some  evidence  competent  to  be  considered  by  the  jury 
in  determining  that  question.  Appellant  did  not  predi- 
cate its  objection  upon  the  ground  that  the  Wiggles- 
worth  tables  were  not  standard  and  recognized  tables 
of  mortality,  and  that  question  is,  therefore,  not  before 
us. 

The  deceased  was  fifty-six  years  of  age  at  the  time 
of  his  death  and  left  surviving  him  a  widow  and  two 
sons,  aged,  respectively,  twelve  and  twenty  years.  His 
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average  earnings  were  from  twelve  to  fifteen  dollars 
a  week.  Upon  this  state  of  facts  we  are  constrained 
to  hold  that  the  damages  awarded  appellee  are  exces- 
sive. If,  within  twenty  days,  appellee  will  remit 
$2,000  from  the  amount  of  her  judgment,  the  judgment 
will  be  aflSinned  for  $5,000,  otherwise  it  will  be  re- 
versed and  the  cause  remanded. 
Affirmed  upon  remittitur.  Remittitur  filed  and  judg- 
ment affirmed. 


The  North  American  Accident  Insnrance  Company  t* 
James  E.  Whitesides. 

1.  Pbemium — what  constituteB  waiver  of  payment  upon  specific 
date  named  in  policy,  A  waiver  of  the  requirement  of  a  policy 
as  to  payment  upon  a  day  named  in  the  policy  Ib  established 
where  it  appears  that  the  general  'agent  of  the  insurer  had  ex- 
pressly notified  the  insured  that  the  provision  of  the  policy  re- 
quiring the  payment  of  premium  on  the  first  day  of  each  month 
would  not  be  insisted  upon  and  where  it  further  appeared  that 
such  agent  had  uniformly  accepted  payment  of  such  premiums  at 
any  time  before  the  tenth  day  of  the  month  as  a  compliance  with 
the  terms  of  the  policy. 

2.  Waives — how  question  of,  determined.  What  facts  constitute 
a  waiver  is  a  matter  of  law  for  the  court,  but  whether  the  facts 
existed  in  any  given  case  is  a  question  of  fact  to  be  determined 
by  the  jury. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  Jambs  A.  Cbeighton,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1906.  Affirmed.  Opinion  filed  June  1, 
1907. 

James  T.  Kjjlly,  for  appellant. 
S.  H.  Cummins,  for  api)ellee. 

Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 

Appellee  recovered  a  verdict  and  judgment  against 
appellant  for  $134  alleged  to  be  due  by  the  terms  of 


Digitized  by 


Google 


'  Third  District— A.  D.  1907.  291 

North  American  Ace.  Ins.  Co.  v.  Whitesides. 

an  accident  policy  as  indemnity  to  appellee  for  an  ac- 
cidental injury  continuing  for  two  months  and  seven 
days,  at  the  rate  of  $60  per  month. 

The  policy  was  issued  to  appellee  June  15, 1905,  and 
provided  by  its  terms  that  it  should  continue  in  force 
only  so  long  as  the  premium,  amounting  to  $2,  was 
paid  on  or  before  the  first  day  of  each  month  in  ad- 
vance, to  the  company  at  its  home  office  in  Chicago, 
or  to  the  person  designated  in  writing  by  the  company 
to  receive  the  same.  It  is  admitted  that  the  persons 
designated  by  appellant  to  receive  the  premiums  dur- 
ing the  time  in  question,  were  W.  Milbum  and  Orr 
&  Lewis. 

The  only  controverted  questions  in  the  case,  are 
whether  or  not  appellant  should  be  held  to  have  waived 
the  provision  in  the  policy  requiring  the  payment  of 
the  premium  by  appellee  on  or  before  the  first  day  of 
each  month,  and  whether  or  not  appellee  paid  the  pre- 
mium for  tiie  month  of  December,  1905. 

The  evidence  tends  to  show  that  after  the  policy 
was  issued,  appellant's  agent,  Milbum,  told  appellee 
it  would  be  all  right  if  the  premiums  were  paid  by  the 
tenth  day  of  each  month,  and  Milbum  admits  that  he 
did  not  make  remittances  to  the  head  office  of  appel- 
lant until  the  tenth  day  of  each  month  and  that  pre- 
miums upon  policies  were  generally  paid  to  and  re- 
ceived by  him  at  any  time  after  the  first,  and  before 
the  tenth  of  the  month.  Ther.e  is  also  evidence  tend- 
ing to  show  that  the  premiums  accruing  upon  appel- 
lee's policy  prior  to  January  1,  1906,  were  only  paid 
on  the  first  day  of  the  month  in  two  instances,  and 
that  they  were  usually  paid  at  the  convenience  of  ap- 
pellee, at  any  time  prior  to  the  tenth  of  the  month, 
and  that  when  paid  they  were  credited  as  of  the  first 
of  the  month. 

On  January  6,  1906,  the  wife  of  appellee  sent  her 
son  to  the  office  of  the  agent  of  appellant  to  pay  the 
premium  for  that  month,  and  the  said  premium  was 
paid  to  and  received  by  said  agent  at  about  ten  o'clock 
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in  the  forenoon.  At  half  past  ten  or  eleven  o'clock 
in  the  forenoon  of  the  same  day,  appellee  accidentally 
sustained  the  injury  which  occasioned  the  disability 
for  which  he  seeks  to  recover.  It  is  insisted  on  be- 
half of  appellant  that  the  policy  had  lapsed  because  of 
the  non-payment  by  appellee  of  the  premium  for  the 
month  of  December,  1905,  and  appellee's  failure  to 
pay  the  premium  for  the  month  of  January,  1906,  on 
the  first  day  of  that  month. 

The  wife  of  appellee  testified  that  being  unable  to 
pay  the  premium  for  the  month  of  December  she  re- 
quested Milburn,  the  agent  of  appellant,  to  pay  the 
premium  for  her  and  told  hinn  she  would  reimburse 
him  later;  that  Milburn  said  he  would  do  so,  and  sub- 
sequently informed  her  that  he  had  paid  the  premium 
for  that  month.  Milburn  denies  that  he  had  such  a 
conversation  with  Mrs.  Whitesides  and  denies  that  he 
paid  the  premium  for  December,  but  the  testimony  of 
Mrs.  Whitesides  is  corroborated  by  the  fact  that  on 
January  6th,  she  sent  $3  by  her  son  to  be  paid  to  Mil- 
bum,  and  that  Milburn  then  received  that  amount  and 
accounted  to  appellant  for  only  $2.  The  premium  only 
amounted  to  $2  and  the  only  reasonable  inference  to 
be  drawn  from  the  transaction,  is,  that  the  additional 
$1  was  paid  to  and  received  by  Milburn  on  account  of 
the  premium  for  December  which  had  been  advanced 
by  him  personally.  The  receipts  offered  in  evidence 
by  appellee  clearly  show  that  premiums  were  received 
by  appellant  and  credited  to  appellee  for  fourteen 
months ;  beginning  June  30,  1905,  and  ending  July  31, 
1906,  and  of  necessity  that  must  have  included  the 
premium  for  the  month  of  December,  1905.  Appellant 
offered  no  evidence  in  explanation  of  its  receipts  intro- 
duced by  appellee. 

What  facts  constitute  a  waiver  is  a  question  of  law 
for  the  court,  but  whether  the  facts  exist  in  any  given 
case  is  a  question  of  fact  to  be  determined  by  the 
jury.    Aetna  Life  Ins.  Co.  v,  Sanford,  200  111.  126. 

*'If  the  practice  of  the  Qompany  and  its  course  of 
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dealings  with  the  insured  and  others  known  to  the 
insured,  has  been  such  as  to  induce  a  belief  that  so 
much  of  the  contract  as  provides  for  a  forfeiture  in 
a  certain  event  will  not  be  insisted  on,  the  company- 
will  not  be  allowed  to  set  up  such  forfeiture  as  against 
one  ia  whom  its  conduct  has  induced  such  belief." 
Chicago  Life  Ins.  Co.  v.  Wamer,  SO  111.  410;  111.  Life 
Ass'n  V.  Wells,  200  HI.  445.  In  the  case  at  bar  the 
jury  were  justified  in  finding  that  appellant,  through 
its  general  agent,  Milbum,  had  not  only  expressly 
notified  appellee  that  the  provision  of  the  policy  re- 
quiring the  payment  of  preiniums  on  the  first  day  of 
each  month  would  not  be  insisted  upon,  but  had  almost 
uniformly  accepted  the  payment  of  such  premiums  by 
appellee  at  any  time  before  the  tenth  day  of  the 
month,  as  a  compliance  with  the  terms  of  the  policy. 
Under  such  circumstances,  appellant  clearly  waived 
its  right  to  declare  the  policy  forfeited  for  a  failure 
on  the  part  of  appellee  to  pay  the  premium  on  the 
first  day  of  January,  1906.  To  hold  otherwise,  would 
result  in  enabling  appellant  to  perpetrate  a  gross 
fraud  upon  appellee. 

No  instructions  were  given  to  the  jury  at  the  in- 
stance of  appellee.  It  is  urged  that  the  court  erred 
in  modifying  the  sixth  instruction  offered  on  behalf  of 
appellant.  The  instruction  as  asked  is  conceded  to 
have  been  improper,  and  the  modification  by  the  court 
merely  harmonized  it  with  the  other  instructions  given 
which  fully  informed  the  jury  as  to  what  facts  consti- 
tuted a  waiver. 

The  record  is  free  from  error  and  the  judgment  is 
affirmed. 

Affirmed. 
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The  North  American  Accident  Insurance  Company  v. 
James  E.  Whitesides. 

This  case  is  controlled  by  the  decision  In  North  American  Ac- 
cident Insurance  Ck>.  v.  Whitesides,  ante,  p.  290. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  CaEiOHTON,  Judge,  presiding.  Heard  In  this 
court  at  the.  November  term,  1906.  Affirmed.  Opinion  filed  June  1, 
1907. 

James  Y.  Kelly,  for  appellant. 
S.  H.  Cummins,  for  appellee. 

Peb  Cueiam.  This  is  a  suit  by  appellee  against  ap- 
pellant npon  the  same  accident  policy  involved  in  the 
suit  between  the  same  parties  submitted  to  this  court 
on  appeal  at  the  November  term,  1906,  in  which  an 
opinion  has  been  this  day  filed,  ante,  p.  290,  aflSnning 
the  judgment  against  appellant  for  $134.  The  verdict 
and  judgment  against  appellant  in  this  case  was  for 
$88,  and  covered  the  disability  of  appellee  for  a  dif- 
ferent period. 

The  questions  presented  by  the  records  in  the  two 
cases  are  identical,  and  for  the  reasons  stated  in  the 
opinion  referred  to,  the  judgment  in  this  case  will  be 
affirmed. 

Affirmed. 


William  M.  Hlntqn  y.  W.  Ernest  Enott. 

1.  Service  by  publication — wTio  cannot  urge  insuffloiency  of. 
No  other  than  the  party  sought  to  be  Berved  by  publication  can 
object  to  the  Insufficiency  of  such  service. 

2.  Service  bt  publication — when  o1>jection  to  iuifloiencf  of, 
comes  too  late.  An  objection  to  service  by  publication  comes  too 
late  when  first  made  on  appeal. 

3.  Fraudulent    conveyance — what    essential    to    establish.    In 
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order  to  establiBh  a  fraudulent  conveyance  it  must  appear  that  both 
grantor  and  grantee  participated  in  the  fraud. 

4.  Fraud — hoto  may  J>e  established,  A  fraud  does  not  need  to 
be  shown  by  direct  and  positive  evidence;  it  may  be  inferred  from 
circumstances,  as  a  conclusive  presumption  of  law,  or  as  a  prima 
fade  or  rebuttal  presumption  of  law,  or  as  an  argumentative  con- 
clusion of  fact 

Bill  in  equity.  Appeal  from  the  Circuit  Ck)urt  of  Champaign 
county;  the  Hon.  Solon  Philbbick,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1906.  AfKrmed.  Opinion  filed 
June  1,  1907. 

Joseph  P.  Gulick  and  Eay  &  Dobbins,  for  appel- 
lant. 

G.  W.  Lawbence  and  Schnbideb  &  Schneideb,  for 
appellee. 

Mb.  Justice  Batjmb  delivered  the  opinion  of  the 
court. 

September  15,  1905,  a  jury  impaneled  in  the  Cir- 
cuit Court  of  Champaign  county  returned  a  verdict  in ' 
favor  of  appellee  against  one  Claude  Hinton,  a  minor, 
and  nephew  of  appellant,  for  the  sum  of  $900,  in  an 
action  of  trespass.  At  that  time  said  Claude  Hinton 
was  the  owner  in  fee  of  the  undivided  one-third  of 
eighty  acres  of  land  in  Champaign  county,  which  he 
had  acquired  by  devise  from  his  grandfather,  John  H. 
Funston,  two  sisters  of  the  said  Claude  being  each  the 
owner  of  the  undivided  one-third  of  said  land.  Sep- 
tember 19, 1905,  and  before  judgment  had  been  entered 
on  said  verdict,  the  said  Claude  Hinton,  by  warranty 
deed,  conveyed  his  interest  in  said  land  to  appellant 
for  the  expressed  consideration  of  $1,800.  Thereafter, 
judgment  was  entered  on  said  verdict  and  execution 
issued  and  returned  *'no  property  found." 

Appellee  then  filed  his  bill  in  equity  in  the  nature 
of  a  creditor's  bill  against  appellant-  and  said  Claude 
Hinton  to  remove  said  conveyance  out  of  the  way  of 
his  execution,  alleging  that  said  conveyance  was  fraud- 
ulent.   The  cause  was  referred  to  the  master,  who  took 
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the  evidence  and  reported  the  same  to  the  court  with 
his  conclusions,  recommending  that  the  bill  be  dis- 
missed for  want  of  equity.  On  the  hearing  upon  the 
exceptions  to  the  master's  report  filed  by  appellee,  the 
chancellor  sustained  the  exceptions  and  entered  a  de- 
cree in  conformity  with  the  prayer  of  the  bill- 
It  is  established  by  the  evidence  that  on  September 
19,  1905,  Claude  Hinton  drove  from  his  home  in 
Fisher,  a  distance  of  ten  or  twelve  miles,  to  the  home 
of  appellant  for  the  purpose  of  negotiating  a  sale  of  his 
interest  in  the  land;  that  upon  his  arrival  there  he 
found  appellant  about  to  start  for  Champaign;  that 
he  stated  to  appellant  that  he  desired  to  sell  his  inter- 
est in  the  land  and  he  thought  that  it  would  be  worth 
$2,200,  but  was  willing  to  take  $2,000;  that  appellant 
offered  him  $1,800  but  said  he  was  unable  then  to  pay 
the  purchase  price  in  cash;  that  Claude  accepted  the 
offer  made  by  appellant  and  agreed  to  take  the  lat- 
ter's  note  for  the  purchase  price,  payable  three  years 
after  date  with  interest  at  five  per  cent,  with  an  option 
to  appellant  to  pay  $1,000  January  1,  1906;  that  ap- 
pellant desired  to  examine  the  will  under  which  Claude 
acquired  title,  and  it  was  arranged  that  they  should 
meet  in  Champaign  at  the  oflHce  of  the  attorneys  who 
appeared  for  Claude  in  the  trespass  suit  against  him, 
and  consummate  the  transaction;  that  appellant  hav- 
ing examined  the  will  met  Claude  at  the  office  of  his 
attorneys,  where  Claude  executed  a  deed  to  appellant 
and  appellant  executed  a  note  for  the  purchase  price; 
that  immediately  after  the  transaction  was  closed  ap- 
pellant asked  Claude  what  he  intended  to  do  with  the 
proceeds  of  the  sale,  and  Claude  then  told  appellant 
that  appellee  had  obtained  a  verdict  against  him  for 
$900  and  he  desired  to  advise  with  appellant  relative 
to  the  propriety  of  settling  with  appellee;  that  appel- 
lant told  Claude  he  had  better  settle  with  appellee; 
that  Claude,  immediately  thereafter,  went  to  Indiana, 
where  he  has  since  resided. 
It  is  urged  on  behalf  of  appellant  that  Claude  Hin- 
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ton,  a  non-resident  defendant  and  a  necessary  party 
to  the  bill,  was  not  properly  before  the  court  because 
the  notice  to  him  by  publication  was  insuflScient  under 
the  statute.  Conceding  that  the  notice  was  defec- 
tive, appellant  cannot  raise  that  question.  Claude  Hin- 
ton alone  can  object.  Fergus  v.  Tinkham,  38  111.  407. 
Furthermore,  the  question  does  not  appear  to  have 
been  raised  in  the  court  below. 

That  Claude  Hinton  executed  the  conveyance  of 
his  interest  in  the  land  to  appellant,  with  a  fraudulent 
design  to  hinder  and  delay  appellee  in  the  collection 
of  his  judgment,  can  admit  of  no  doubt  under  the  evi- 
dence in  this  record,  and  we  do  not  understand  that 
appellant  seriously  insists  to  the  contrary.  The  mere 
fact,  however,  that  the  conveyance  from  Claude  Hin- 
ton to  appellant  operated  to  hinder  and  delay  appellee 
in  the  collection  of  his  judgment,  and  that  Claude  .Hin- 
ton fraudulently  designed  to  effect  that  result,  is  not 
sufficient  to  authorize  a  court  of  equity  to  set  aside  the 
conveyance.  It  must  also  be  made  to  appear  that  ap- 
pellant participated  in  such  fraudulent  design.  Beh- 
rens  v.  Steidley,  198  111.  303.  Whether  or  not  appel- 
lant was  a  party  to  the  fraud,  is  the  vital  question  in 
the  case. 

While  the  burden  is  upon  appellee  to  show  that  ap- 
pellant participated  in  such  fraudulent  design,  it  is  not 
necessary  that  such  design  on  the  part  of  appellant 
be  established  by  direct  and  positive  evidence.  It  may 
be  inferred  from  the  circumstances,  as  a  conclusive 
presumption  of  law,  or  as  a  prima  facie  or  rebuttal 
presumption  of  law,  or  as  an  argumentative  conclu- 
sion of  fact.    Hughes  v.  Noyes,  171  111.  575. 

It.  may  well  be  that  proof  of  any  single  circumstance 
would  not  be  sufficient  to  charge  appellant  with  par- 
ticipation in  the  alleged  fraudulent  design,  but  we  are 
of  opinion  that  taking  all  the  circumstances  in  evi- 
dence as  they  appear  in  the  record  together,  the  chan- 
cellor was  not  unwarranted  in  finding  that  appellant 
was  a  party  to  the  alleged  fraud.    Appellant  and 
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Claude  Hinton  had  not  met  for  more  than  a  year  prior 
to  September  19,  1905.  Claude  was  not  on  friendly 
terms  with  his  father,  and  this  fact  was  known  to 
appellant,  his  uncle.  The  proposal'by  Claude  to  ap- 
pellant to  sell  his  undivided  interest  in  the  land  was 
made  hurriedly  and  was  immediately  accepted  by  ap- 
pellant without  any  inquiry  by  him  as  to  the  purpose 
of  Claude  in  selling  his  interest.  Appellant  knew  that 
Claude  was  a  minor  and  that  any  conveyance  by  the 
latter  of  his  interest  in  land  could  be  repudiated  by 
him  upon  his  arriving  at  his  majority^  While  the  evi- 
dence bearing  upon  the  question  of  the  value  of  the 
land  is  conflicting,  it  supports  the  finding  of  the  chan- 
cellor that  the  consideration  expressed  in  the  deed  was 
inadequate.  Appellant  was  a  man  of  aflfairs,  a  dealer 
in  real  estate  and  had  suflBicient  financial  ability  to 
have  paid  the  consideration  in  cash,  but  he  gave  his 
note  for  the  whole  amount  payable  in  three  years  with 
an  option  to  pay  $1,000  on  or  before  January  1,  1906. 
The  note,  when  executed,  was  retained  by  the  attor- 
neys for  appellant  in  this  proceeding,  and  the  evidence 
tends  to  show  that  it  is  still  in  their  possession,  al- 
though the  record  discloses  a  studied  and  persistent 
effort  to  avoid  any  legitimate  inquiry  as  to  its  where- 
abouts. 

The  decree  of  the  Circuit  Court  will  be  affirmed,  and 
the  costs  of  the  additional  abstract  filed  by  appellee 
will  be  taxed  against  appellant. 

Affirmed. 


Clarence  Ulrey  et  ah  r.  J.  T.  Poe  et  ah 

1.  Landlord  xin)  tenant — character  of  oil  and  gas  lease,  A 
lease  authorizing  exploration  for  gas  and  oil  confers  upon  the 
lessee  a  title  or  right  merely  inchoate  until  oil  or  gas  is  actually 
found,  when  the  right  or  title  becomes  vested. 

2.  Landlord  and  tenant — when  oil  and  gas  lease  valid.  An 
oil  and  gas  lease  providing  for  exploitation  or  exploration  may  be 
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valid  notwithstanding  its  proyislons  are  to  a  large  extent  optional 
with  respect  to  what  the  lessees  shall  do. 

3.  LiANDLOBD  Ain>  TENANT — wHcn  Surrender  clause  does  not  de- 
stroy mutuality  of  lease.  Where  a  valuable  consideration  has 
passed  from  the  lessees  to  the  lessor  for  the  covenants  contained  in 
a  lease  and  where  the  covenants  of  the  lease  to  be  performed  by  the 
lessees  are  in  part  executed,  a  provision  in  such  lease  by  which  the 
lessees  may,  upon  the  payment  of  a  certain  consideration,  cancel  the 
lease,  does  not  render  the  same  void  for  want  of  mutuality. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Clark  county; 
the  Hon.  E.  R.  E.  Khibbough;  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1906.  Reversed  with  directions. 
Opinion  filed  June  1,  1907. 

Golden,  Soholpibld  &  Scholfield,  for  appellants. 
H.  C.  Bell  and  W.  W,  Shtjlbh,  for  appellees. 

Mb.  Jtjsticb  Baume  delivered  the  opinion  of  the 
court. 

This  is  a  bill  in  eqnity  by  appellees  against  appel- 
lants praying  for  the  forfeiture  and  cancellation  of  a 
certain  oil  and  gas  lease.    The  lease  is  as  follows : 

**In  consideration  of  the  sum  of  one  dollar,  the  re- 
ceipt of  which  is  hereby  acknowledged,  we,  J.  V.  Poe 
and  wife,  of  Martinsville  Township,  Clark  County, 
Illinois,  parties  of  the  first  part,  hereby  grant  and 
lease  unto  Clarence  Ulrey,  of  Martinsville,  Illinois, 
party  of  the  second  part,  all  the  oil  and  gas  in  and 
under  the  following  described  premises,  namely:  All 
that  lot  of  land  situated  in  Martinsville  Township, 
Clark  County,  Illinois,  described  as  follows,  to  wit :  The 
southwest  quarter  of  the  northeast  quarter  of  Sec. 
31,  T.  10  N.,  E.  13,  containing  40  acres;  also  the  north 
one-half  of  the  southeast  quarter  of'  the  northeast 
quarter  of  Sec.  31,  T.  10  N.,  E.  13,  containing  20  acres ; 
also  the  south  one-half  of  the  Northeast  quarter  of  the 
northeast  quarter  of  Sec.  31,  T.  10  N.,  E.  13,  contain- 
ing 20  acres,  in  three  descriptions  containing  80  acres, 
more  or  less,  together  with  the  right  to  enter  thereon 
at  all  times  for  the  purpose  of  drilling  and  operating 
for  oil  and  gas,  and  to  erect  and  maintain  all  build- 
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ings  and  structures,  and  lay  pipes  necessary  for  the 
production  and  transportation  of  oil  and  gas. 

''To  have  and  to  hold  the  above  described  premises 
for  the  term  of  five  years  from  the  date  hereof,  and 
as  much  longer  as  oil  or  gas  is  found  in  paying  quan- 
tities on  said  premises  on  the  following  conditions: 
Second  parties  shall  within  12  months  from  date  here- 
of drill  to  completion  a  test  well  upon  said  premises ; 
if  gas  is  found  in  suflScient  quantities  to  transport,  sec- 
ond parties  agree  to  pay  first  parties  the  sum  of  one 
hundred  dollars  per  year  for  the  gas  product  of  each 
well  from  which  gas  is  transported,  payable  annually 
when  a  market  is  found  for  the  gas,  and  first  parties  to 
have  gas  free  of  cost,  to  heat  and  light  one  dwelling 
house,  to  be  transported  at  first  parties'  cost.  If  oil  be 
found  in  paying  quantities  the  first  parties  shall  have 
the  one-eighth  part  of  all  oil  produced  and  saved  from 
said  premises  to  be  delivered  in  the  pipe  line  with 
which  second  parties  connect  their  wells. 

''The  parties  of  the  first  part  grant  the  further  priv- 
ileges to  the  parties  of  the  second  part  the  right-of-way 
over  and  across  said  premises  to  the  place  of  operat- 
ing, together  with  the  exclusive  right  to  lay  pipes  to 
convey  oil  and  gas,  the  right  to  remove  any  machinery 
or  fixtures  placed  on  said  premises;  and  the  parties 
of  the  first  part  reserve  the  right  to  use  and  enjoy 
said  premises  for  the  purposes  of  tillage  and  all  pur- 
poses not  inconsistent  with  the  objects  and  purposes 
above  specified. 

"The  second  parties  to  lay  all  pipes  deep  enough  in 
the  ground  so  as  not  to  interfere  with  the  cultivation 
of  the  soil. 

"The  second  party  hereby  agrees  to  pay  any  dam- 
age done  to  growing  crops  by  the  laying  of  pipes,  and 
to  leave  the  tilling  in  as  good  order  as  same  is  found. 

"In  case  no  well  is  completed  on  said  premises  with- 
in 12  months  from  this  date,  the  parties  of  the  second 
part  shall  pay  to  parties  of  the  first  part  as  rental 
at  the  rate  of  one  dollar  per  acre  per  year,  to  be  paid 
quarterly  at  the  close  of  the  first  quarter  of  each  such 
rental  year  counting  from  the  expiration  of  said  12 
months. 
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*'It  is  further  agreed  that  in  case  no  paying  well 
is  completed  on  said  premises  within  five  years  from 
the  date  hereof  this  grant  shall  be  null  and  void,  with- 
out further  agreement  of  the  parties  hereto. 

*'No  well  shall  be  drilled  within  200  feet  of  any 
dwelling  house  or  building  without  a  written  permit 
from  the  first  parties. 

**The  second  parties  shall  have  the  right  to  use 
suflScient  gas  and  water  to  run  all  machinery  for  oper- 
ating said  wells,  also  the  right  to  remove  all  its  prop- 
erty at  any  time;  but  without  interference  with  first 
parties*  water  supply. 

**Upon  abandonment  by  second  party  of  the  prem- 
ises, or  upon  expiration  of  the  rights  and  privileges 
of  the  second  parties,  under  the  provisions  hereof,  the 
second  party  agrees  to  execute  full  release  to  par- 
ties of  first  part. 

**The  parties  of  the  second  part  hereby  agree  to 
complete  one  test  well  on  this  block  of  leases  in  Mar- 
tinsville Township,  Clark  County,  Illinois,  on  or  be- 
fore the  first  day  of  May,  1905,  or  forfeit  all  rights  un- 
der this  lease. 

**It  is  understood  between  the  parties  to  this  agree- 
ment that  all  conditions,  between  the  parties  hereunto, 
shall  extend  to  their  heirs,  executors,  administrators 
and  assigns. 

**If  said  first  well  is  found  productive  of  either  oil 
or  gas,  second  parties  further  agree  to  continue  with 
due  diligence  on  this  block  of  leases  in  Martinsville 
Township  as  long  as  paying  wells  are  found. 

**It  is  agreed  that  upon  the  payment  of  one  dollar 
at  any  time  by  the  parties  of  the  second  part,  their 
successors  or  assigns,  to  the  parties  of  the  first  part, 
their  successors  or  assigns,  said  parties  of  the  second 
part,  their  successors  or  assigns  shall  liave  the  right 
to  surrender  this  lease  for  cancellation,  after  which 
all  payments  and  liabilities  thereafter  to  accrue  under 
and  by  virtue  of  its  terms  shall  cease  and  determine 
and  this  lease  shall  become  absolutely  null  and  void. 

**In  witness  whereof,  the  parties  hereunto  have  set 
their  hands  and  seals,  this  28th  day  of  January,  1905. 

J.  V.  PoE,  [seal.] 

Mary  E.  Poe,  [seal.] 

Claeencb  Ulbey.       [seal.]'' 
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The  bill  alleges  that  the  lease  was  filed  for  record 
in  the  recorder's  office  of  Clark  county;  that  it  should 
be  declared  void  as  a  cloud  upon  the  title  of  appellees 
and  should  be  set  aside  for  want  of  mutuality  and  be- 
cause it  is  unconscionable;  that  appellants  have  not 
taken  possession  of  the  premises  thereunder;  that  no 
test  well  has  been  drilled  by  appellants  upon  the  prem- 
ises, and  no  sufficient  test  well  has  been  drilled  by  ap- 
pellants upon  any  of  the  premises  designated  therein 
by  the. words  **this  block  of  leases  in  Martinsville 
township;''  that  the  said  lease  is  unfair  and  unilat- 
eral, in  that  it  is  therein  provided  that  the  lessees  shall 
have  the  right  at  any  time,  upon  the  payment  of  one 
dollar  to  the  lessors,  to  surrender  said  lease  for  can- 
cellation. 

Appellants  answered  the  bill  admitting  the  execu- 
tion of  the  lease  and  its  transfer  by  Ulrey  to  The  Illi- 
nois Oil  &  Gas  Co.,  and  denying  that  no  sufficient  test 
well  has  been  drilled  on  the  premises  designated  as 
*'this  block  of  leases."  Further,  the  answer  alleges 
that  appellants  tendered  to  appellees  on  April  27, 
1906,  the  rental  for  the  first  quarter  amounting  to 
twenty  dollars,  and  that  the  same  was  refused  by  ap- 
pellees ;  that  appellants  have  tendered  to  appellees  the 
rentals  as  they  fell  due  for  the  delay  in  drilling  a  well 
on  the  premises  described  in  the  lease,  but  appellees 
refused  to  accept  the  same.  Upon  the  hearing  before 
the  chancellor  a  decree  was  entered  declaring  the  lease 
null  and  void  and  setting  aside  and  cancelling  the 
same  as  a  cloud  upon  the  title  of  appellees,  and  direct- 
ing appellants  to  deliver  up  said  lease  to  be  cancelled. 

It  is  admitted  by  appellants  that  they  have  made  no 
attempt  to  drill  a  test  well  on  the  premises  belonging 
to  appellees,  described  in  the  lease,  and  that  they  are 
in  default  as  regards  their  covenant  to  drill  to  com- 
pletion a  test  well  on  said  premises  within  twelve 
months  after  the  date  of  the  lease,  but  it  is  insisted 
that  such  default  has  not  operated  to  avoid  the  lease 
because  they  have  tendered  to  appellees  the  stipulated 
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rental  provided  therein  to  be  paid  in  the  event  that 
no  test  well  was  completed  within  twelve  months  from 
January  28,  1905.  It  is  not  controverted  that  appel- 
lants did  tender  to  appellees  the  stipulated  rent  and 
that  appellees  refused  to  accept  the  same  upon  the 
•ground,  as  stated  by  them,  that  **the  lease  was  of  no 
account."  If  the  provision  in  the  lease  requiring  the 
payment  by  appellants  of  one  dollar  per  acre  per 
year  as  rental,  in  the  event  of  their  failure  to  drill 
a  test  well  to  completion  on  the  premises  within  twelve 
months,  operated  to  prevent  a  forfeiture  of  their 
rights  under  the  lease  in  that  regard,  it  must  be  con- 
ceded that  the  tender  and  refusal  of  such  rents,  was 
effective  to  that  end.  Appellees  having  refused  the 
tender  of  the  stipulated  rent  cannot  be  heard  to  say 
that  appellants  are  in  default  in  that  regard. 

By  one  clause  of  the  lease  appellants  agreed  to  cofn- 
plete  one  test  well  *'on  this  block  of  leases  in  Martins- 
ville township,  Clark  county,  Illinois,"  on  or  before 
May  1,  1905,  or  forfeit  all  rights  thereunder.  Shortly 
prior  to  May  1,  1905,  appellants  undertook  to  drill 
a  test  well  on  land  belonging  to  A.  P.  Keith,  located 
in  Martinsville  township,  south  of  appellees'  land,  and 
ceased  their  operations  on  May  Ist,  claiming  to  have 
then  drilled  a  test  well  to  completion.  It  is  impossi- 
ble satisfactorily  to  determine  from  the  evidence  the 
depth  of  the  well  drilled  by  appellants  on  the  Keith 
land,  the  measurements  of  appellees'  witnesses  fixing 
its  depth  at  197  feet  and  those  of  appellants'  witnesses 
fixing  its  depth  at  295  feet.  Whatever  the  depth  of 
the  well,  the  evidence  tends  to  show  that  gas  was  found 
and  that  the  well  was  equipped  with  tubing,  casing 
and  a  packer;  that  the  packer  was  put  in  the  well  to 
prevent  the  gas  from  escaping,  there  being  no  avail- 
able market  therefor.  Thereafter,  appellants  drilled 
another  test  well  on  land  belonging  to  John  McNur- 
land  located  in  the  same  township,  about  800  feet  from 
the  comer  of  appellees'  land,  but  struck  a  flow  of  salt 
water,  which,  it  is  claimed,  so  intermingled  with  the 
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gas  and  oil  as  to  destroy  the  value  of  the  well.  Tho 
contract  of  leasing  does  not  specifically  designate  tho 
lands  included  in  the  expression  ''this  block  of  leases" 
whereupon  appellants  agreed  to  complete  one  test  well 
on  or  before  May  1,  1905,  and  if  such  well  was  found 
productive  of  either  oil  or  gas  to  continue  with  due 
diligence  as  long  as  paying  wells  were  found,  but  it 
is  conceded  that  the  Keith  land  was  embraced  within 
such  designation  and  we  think  the  evidence  warrants 
the  conclusion  that  the  land  of  McNurland  was  also 
included  within  it. 

The  extent  and  character  of  the  rights  acquired  by 
a  lessee  under  an  instrument  such  as  is  here  involved, 
have  never  been  passed  upon  by  the  court  of  review 
in  this  State,  but  the  uniform  holding  of  courts  of  last 
resort  in  other  States,  and  of  the  Federal  Court,  whero 
the  question  has  arisen,  is,  that  the  title  or  right  of  a 
lessee  is  merely  inchoate,  and  for  the  purpose  of  ex- 
ploration only,  until  oil  or  gas  is  actually  found,  when 
it  becomes  vested.  Gadbury  v.  Gas  Co.  (Ind.);  62 
L.  E.  A.  895;  Parish  Pork  Oil  Co.  v.  Bridgewater  Gas 
Co.,  51  W.  Va.  583;  Bay  v.  W.  P.  Natural  Gas  Co., 
138  Pa.  576;  Kleppner  v.  Lemon,  176  Pa.  502;  Huggins 
V.  Daley,  99  Fed.  606;  Federal  Oil  Co.  v.  Western 
Oil  Co.,  112  Fed.  373;  Hawkins  v.  Pepper,  117  N.  C. 
407;  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  190.  The 
vagrant,  ambulatory  character  of  the  minerals,  gas 
and  oil,  necessarily  distinguish  the  rights  of  parties 
dealing  with  them  from  rights  acquired  with  refer- 
ence to  coal,  lead,  iron  and  other  minerals  having  a 
fixed  situs.  In  McKnight  v.  Gas  Co.,  146  Pa.  185, 
it  was  said:  **Oil  leases  must  be  construed  with  ref- 
erence to  the  known  characteristics  of  the  business/' 
In  New  American  Oil  &  Mining  Co.  v.  Troyer,  77  N.  E. 
739,  the  Supreme  Court  of  Indiana  said:  ^'The  pecu- 
liar wandering  character  of  gas  and  oil  precludes  own- 
ership in  their  natural  state,  and  hence  they  are  not 
the  subjects  of  sale  and  conveyance  until  they  have 
been  reduced  to  possession  and  placed  under  control  by 
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being  diverted  from  their  natural  paths  into  artifi- 
cial receptacles.  In  such  cases  the  real  subject  of  the 
contract  is  the  mining  of  the  gas,  or  oil,  that  may  be 
found,  on  the  terms  specified.  The  preliminary  ex- 
ploring is  a  mere  incident  that  goes  for  nothing  if 
unsuccessful,  and  unless  oil,  or  gas,  is  found  in  paying 
quantities,  then  there  is  and  was  not  at  the  inception 
of  the  contract,  anything  to  which  it  could  attach.  So 
the  title  in  such  contract  is  at  least  inchoate  until  the 
result  of  the  drilling  is  ascertained.  And  if  barren 
territory  is  developed  then  there  is  no  Tease,  no  con- 
tinuing contract,  no  conveyance  of  title,  because  noth- 
ing to  pass  under  the  agreement.  Added  to  this  pecu- 
Uarity  is  the  custom  of  making  such  contracts  greatly 
in  advance  of  the  demand  for  the  product,  the  im- 
practicability of  drilling  until  lines  of  transportation 
approach  within  reasonable  reach,  the  delays,  in  the 
beginning  of  operations,  secured  by  the  payment  of  a 
small  sum,  called  rent,  sometimes  justifiable,  and 
sometimes  unreasonable,  and,  merely,  for  speculative 
purposes,  the  possibility,  ond  occasional  practice,  of  ex- 
tracting the  fluids  from  under  lands  through  wells  on 
the  premises  of  another — the  uncertainty  of  the  dis- 
covery, the  large  profits  sometimes  realized,  the  heavy 
expense  of  drilling  the  test  well,  the  total  loss  of  labor 
and  expense  in  case  of  failure,  these  and  other  like 
considerations  have  led  courts,  long  before  the  making 
of  the  contract  involved  in  this  suit,  to  place  oil  and 
gas  contracts,  on  account  of  the  known  character- 
istics of  the  business  in  a  class  of  their  own.'* 

There  is  no  pretense  in  this  case  that  the  contract 
of  leasing  was  procured  by.  the  fraud  of  appellants. 
The  parties  were  capable  of  contracting  and  the  con- 
tract must  be  held  to  express  the  intention  and  under- 
standing of  the  parties,  and,  in  the  absence  of  some 
inherent  infirmity,  to.  be  enforceable  according  to  its 
terms. 

Undoubtedly  the  primary  purpose  of  appellees  in 
executing  the  contract  was  to  facilitate  the  exploration 
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of  the  premises  for  oil  and  gas  and  to  enjoy  the  stipu- 
lated royalties  and  benefits  to  accrue  to  them  from 
producing  wells,  but  manifestly  appellees  did  not  eon- 
template  a  full  realization  of  the  purposes  of  the  con- 
tract within  any  fixed  and  definite  time  short  of  the 
period  of  five  years.  The  agreement  on  the  part  of 
appellants  to  complete  a  test  well  on  the  premises 
within  twelve  months  from  the  date  of  the  contract 
was  not  absolute,  but  optional  with  appellants,  and  the 
contract  expressly  recognizes  the  optional  character 
of  such  agreement  by  providing  for  the  payment  by 
appellants  of  one  dollar  per  acre  per  year,  as  rental 
for  the  premises,  in  the  event  that  no  test  well  was 
completed  within  twelve  months.  In  this  regard  the 
agreement  was  upon  a  valuable  consideration,  and  one 
which  the  parties  had  a  perfect  right  to  make. 

Appellants  having  failed  to  complete  a  test  well  on 
the  premises  within  twelve  months,  exercised  their 
option  to  continue  the  lease  by  tendering  to  appellees 
the  stipulated  rent.  The  contract  might  have  been 
more  fair  to  appellees  if  it  had  required  appellants  to 
pay  the  stipulated  rent  quarterly  in  advance  instead 
of  at  the  close  of  the  quarter,  but  such  is  the  contract 
of  the  parties,  ami  it  comes  far  short  of  being  unfair 
in  the  sense  necessary  to  authorize  a  court  of  equity 
to  interfere.  At  the  most,  appellees,  upon  the  failure 
of  appellants  to  pay  the  stipulated  rent  at  the  end  of 
a  quarter,  could  only  be  deprived  of  the  use  of  the 
premises  and  their  right  to  declare  a  forfeiture,  for 
the  period  of  three  months.  This  in  view  of  the  fact 
that  the  territory  is  as  yet  largely  undeveloped  and 
without  any  immediate  market  for  the  product  of  the 
wells,  or  facilities  for  its  storage  or  transportation, 
cannot  result  in  any  serious  injury  to  appellees. 

The  so-called  surrender  clause  in  the  contract  is  as 
follows : 

**It  is  agreed  that  upon  the  payment  of  one  dollar 
at  any  time  by  the  parties  of  the  second  part,  their  suc- 
cessors or  assigns,  to  the  parties  of  the  first  part,  their 
successors  or  assigns,  said  parties  of  the  second  part, 
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their  successors  or  assigns,  shall  have  the  right  to  sur- 
render this  lease  for  cancellation,  after  which  all  pay- 
ments and  liabilities  thereafter  to  accfue  under  and 
by  virtue  of  its  terms  shall  cease  and  terminate  and 
this  lease  shall  become  absolutely  null  and  void/* 

In  support  of  the  decree  of  the  Circuit  Court  it  is 
urged  on  behalf  of  appellees  that  this  clause  renders 
the  contract  of  leasing  unilateral,  and  void  for  want 
of  mutuality;  that  it  creates  a  tenancy  at  the  will  of 
appellants,  and  being  a  tenancy  at  the  will  of  one  of 
the  parties  it  necessarily  becomes  a  tenancy  at  the  will 
of  both  parties,  and  appellees  having  elected  to  ter- 
minate the  tenancy,  the  contract  was  thereby  ended. 

The  position  assumed  by  appellees  is  not  without  au- 
thority, but  the  cases  so  holding,  so  far  as  they  have 
come  to  our  attention,  are  generally  to  be  distin- 
guished from  the  case  at  bar,  in  this,  that  no  valuable 
consideration  passed  from  the  lessee  to  the  lessor  for 
the  covenants  in  the  lease,  and  the  covenants  to  be  per- 
formed by  the  lessee  were  wholly  unexecuted.  Some 
of  the  cases  so  holding  are  Eclipse  Oil  Co.  v.  So.  Penn. 
Oil  Co.,  47  W.  Va.  34;  Huggins  v.  Daley,  99  Fed.  606; 
Tennessee  Oil  Co.  v.  Brown,  131  Fed.  696. 

In  Texas,  where  the  consideration  for  such  a  lease 
was  only  one  dollar  and  a  promise  to  develop  the  prem- 
ises and  deliver  to  the  lessor  a  stated  per  cent,  of  the 
oil  produced  and  it  was  provided  that  the  lessee  might 
teiminate  the  lease  at  any  time  and  that  the  sum  paid 
should  be  the  lessor's  compensation,  it  was  held  that 
the  contract  was  unilateral  and  void.  Roberts  v.  Mc- 
Faddin,  74  S.  W.  Rep.  105. 

In  Lowther  Oil  Co.  v.  Guffey,  52  W.  Va.  88,  the 
lease  expressed  a  consideration  of  one  dollar,  and  the 
court  in  distinguishing  the  case  from  Eclipse  Oil  Co. 
V.  So.  Penn.  Oil  Co.,  supra,  said:  **This  lease  is  very 
different  from  the  one  passed  on  in  the  case  of  Eclipse 
Oil  Co.  V.  South  Penn.  Oil  Co.,  47  W.  Va.  84.  While 
one  dollar  is  a  small  consideration  yet  it  is  a  valuable 
consideration  and  the  court  cannot  say  that  it  was 
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inadequate  under  the  circumstances^  as  the  lessors 
did  not  consider  it  so/' 

In  Lowther  v.  Miller-Sibley  Co.,  53  W.  Va.  501, 
where  a  similar  lease  was  involved,  it  was  said:  **But 
when  once  a  lessee  under  such  a  lease  begins  work, 
whilst  he  yet  has  no  vested  estate,  still  he  has  the  right 
to  go  on  in  search  of  oil,  and  the  lessor  cannot  thea  at 
mere  will  destroy  his  right. '* 

In  Pennsylvania  leases  containing  similar  clauses 
have  been  before  the  court,  but  it  does  not  appear  it 
has  ever  been  insisted  that  such  a  clause  operated  to 
nullify  such  leases. 

In  New  American  Oil  &  Mining  Co.  v.  Troyer  (In- 
diana Sup.  Ct.),  77  N.  E.  739,  where  a  lease  contained 
a  provision  as  follows:  ** Second  party  (lessee)  may, 
at  any  time,  reconvey  his  grant,  and  thereupon  this  in- 
strument shall  be  null  and  void,''  it  was  held  that  no 
estate  having  vested  in  the  lessee,  the  surrender  clause 
did  not  operate  to  create  a  tenancy  determinable  at  the 
will  of  the  lessor. 

In  Brown  v.  Fowler  (Ohio  Sup.  Ct.),  63  N.  E.  76, 
a  similar  lease  containing  a  surrender  clause  almost 
identical  with  the  one  in  the  case  at  bar  was  under  con- 
sideration by  the  court,  and  it  was  held  that  the  lease 
did  not  create  a  tenancy  at  the  will  of  the  lessor ;  that 
the  term  of  two  years  was  definite  and  certain  and  the 
surrender  clause  did  not  operate  to  destroy  the  two 
year  term  and  make  it  a  tenancy  at  will ;  that  the  term 
of  two  years  and  the  surrender  clause  were  not  in- 
consistent; that  the  right  to  terminate  the  lease  under 
the  surrender  clause  was  a  valuable  right  for  which 
the  lessee  had  paid  by  paying  the  $1  mentioned  as  the 
consideration  for  the  whole  lease.  Further,  the  court 
says:  **Such  options  in  contracts  are  sustained  by 
courts.  Thayer  v.  Allison,  109  111.  180;  Oil  Co.  v. 
Crawford,  55  Ohio  St.  161,  44  N.  E.  1093,  34  L.  B.  A. 
62.  The  error  of  construing  a  condition  subsequent, 
or  an  option,  as  creating  the  term  of  the  lease,  when 
that  has  been  created  by  the  granting  and  habendum 
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clauses,  has  caused  many  decisions  to  be  rendered 
whose  soundness  may  well  be  doubted.  This  clause 
gives  the  lessee  his  option,  and  for  which  he  has  paid, 
to  hold  the  lease  to  the  end  of  the  term,  or  surrender  it 
sooner.  It  is  always  the  right  of  a  person  holding  an 
option  for  which  he  has  paid  to  surrender  it  before 
the  expiration  of  the  time  or  to  hold  it  for  the  full 
time;  but  the  person  who  gave  the  option  cannot  com- 
pel a  surrender  before  the  expiration  of  the  full  time. 
*'It  is  also  urged  by  counsel  for  defendants  in  error 
in  both  cases  that  the  lease  is  void  for  want  of  mutual- 
ity. Granting  that  the  lease  was  made  for  the  pur- 
pose of  operating  thereon  for  oil  and  gas,  and  that 
an  exclusive  right  to  so  operate  was  granted  to  the 
lessee,  there  is  no  want  of  mutuality.  The  lessee  on 
his  part  paid  $1,  of  which  the  lessor  acknowledged  re- 
ceipt, and  the  lessor  on  his  part  made  the  demise ;  and 
because  the  lessee  has  performed  his  part  in  full,  and 
does  not  promise  to  do  anything  further^  it  is  claimed 
that  there  is  no  mutuality;  the  claim  being  that  mu- 
tuality requires  that  an  obligation  must  rest  on  each 
party  to  do  or  permit  to  be  done  something  in  con- 
sideration of  the  act  or  promise  of  the  other.  This  is 
too  narrow  a  definition  of  mutuality.  One  party  may 
perform  his  part  in  full  at  the  making  of  the  contract, 
and  thereafter  have  nothing  to  do  or  permit  to  be 
done,  having  already  done  his  part,  and  the  other 
party,  in  consideration  of  ;what  has  thus  been  done, 
binds  himself  to  do  or  permit  to  be  done  something 
in  behalf  of  the  party  who  has  thus  fully  performed. 
A  promise  to  perform  can  be  no  stronger  than  per- 
formance itself,  and,  where  one  party  promises  to  per- 
form his  part  of  a  contract  and  the  other  performs  his 
part  at  the  making  of  the  contract,  both  are  bound, 
and  there  is  mutuality.  The  one  who  has  performed 
is  bound  to  permit  his  performance  to  stand,  and  the 
one  who  has  not  performed  is  bound  to  perform  on 
his  part;  so  that  both  are  mutually  bound.  Perform- 
ance on  part  of  one  will  sustain  a  promise  to  perform 
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on  the  part  of  the  other.  Where  there  is  no  perform- 
ance and  no  promise  to  perform  on  one  side,  a  promise 
to  perform  on  the  other  side  is  without  consideration 
and  without  mutuality,  and  such  a  contract  can  be  held 
void  on  either  or  both  grounds.  In.  this  lease  the  les- 
see paid  $1  for  the  lease  for  the  exclusive  right  to 
operate  for  oil  and  gas,  and  thereby  fully  performed 
his  side  of  the  contract;  and  the  lessor  granted  that 
right  under  the  terms  and  conditions  of  the  lease,  and 
thereby  a  contract  was  made;  and  the  party  on  one 
side  received  the  $1  in  full,  and  the  party  on  the  other 
side  received  the  demise,  and  then  both  were  mutually 
bound,  and  both  had  to  trust  to  the  future  for  the 
realization  of  the  purpose  for  which. the  lease  was 
made.  So  that  there  is  no  want  of  mutuality,  and  in 
that  respect  the  lease  is  valid.'*  Upon  this  question 
this  case  is  cited  with  approval  in  Venedocia  Oil  Co. 
V.  Robinson,  71  Ohio  St.  302. 

In  the  case  at  bar  the  lease  expresses  a  considera- 
tion of  $1  paid  by  Ulrey  to  appellees,  and  as  against 
appellant.  The  Illinois  Oil  &  Gas  Co.,  assignee  of  the 
lease  for  a  valuable  consideration,  appellees  cannot 
be  heard  to  say  that  the  consideration  named  was 
not  in  fact  paid.  Dill  v.  Fraze  (Indiana  Sup.  Ct.), 
79  N.  E.  971. 

The  covenant  in  the  lease  requiring  appellants  to 
complete  one  test  well  on  the  block  of  leases  in  Mar- 
tinsville township  on  or  before  May  1,  1905,  being  the ' 
only  covenant  on  the  part  of  appellants,  a  failure  to 
perform  which  incurs  a  forfeiture  by  the  express 
terms  of  the  lease,  has  been  executed  by  completing  a 
test  well  on  the  Keith  land,  and  we  find  nothing  in  the 
record  which  tends  to  impeach  the  good  faith  of  appel- 
lants in  the  performance  of  that  covenant. 

The  further  covenant  in  the  lease  requiring  appel- 
lants, in  the  event  that  the  first  well  is  found  produc- 
tive of  either  oil  or  gas,  to  continue  with  due  dili- 
gence on  that  block  of  leases  as  long  as  paying  wells 
were  found,  was  evidently  attempted  to  be  complied 
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with  by  drilling  a  test  well  on  the  McNnrland  land, 
which  proved  to  be  abortive  owing  to  the  presence  of 
salt  water.  A  breach  of  this  covenant,  however,  does 
not  involve  a  forfeiture  by  the  express  terms  of  the 
lease. 

The  rule  is  well  settled  that  forfeitures  are  not  fa- 
vored in  equity  and  will  rarely  be  enforced,  but  will 
yield  to  the  principle  of  compensation.  Ebert  v. 
Arends,  190  111.  221.  The  undertaking  on  the  part  of 
appellants  to  ^'continue  with  due  diligence  on  this 
block  of  leases  in  Martinsville  township  as  long  as 
paying  wells  are  found,"  if  in  the  nature  of  a  condi- 
tion subsequent,  as  appellees  seem  to  insist,  does  not 
authorize  a  forfeiture  for  a  failure  on  the  part*  of 
appellants  to  perform,  if  there  was  such  failure.  It 
is  well  established  that  a  court  of  equity  will  not  lend 
its  aid  to  enforce  a  forfeiture  because  of  a  breach  of 
a  condition  subsequent.  Douglas  v.  Ins.  Co.,  127  HI. 
101;  T.  St.  L.  &  N.  O.  E.  E.  Co.  v.  E.  E.  Co.,  208  111. 
623.  And  this  is  so  even  where  it  is  sought  to  remove 
a  cloud  on  the  title.    Douglas  v.  Ins.  Co.,  supra. 

A  careful  consideration  of  the  questions  involved 
constrains  us  to  hold  that  the  decree  is  erroneous  and 
that  it  should  be  reversed  with  directions  to  the  court 
below  to  dismiss  the  bill  for  want  of  equity,  which  is 
done  accordingly. 

Reversed  with  directions. 


Eelljyille  Goal  Company  et  aL  ?•  John  O'Gonnell. 

1.  Vasiance — when  objection  for^  comes  too  late.  A  yariance 
cannot  he  first  pointed  out  on  appeal.  In  order  to  raise  for  review 
a  qnestion  of  variance*  it  must  be  specifically  pointed  out  in  the 
trial  court 

2.  INJUBIES  TO  BBAL  PBOPEBTT — iti  whom  couse  of  oction  lie8 
where  coal  mine  is  flooded.  Where  a  mine  is  operated  by  a  ten- 
ant with  no  obligation  on  his  part  to  take  out  all  or  any  certain 
amount  of  the  coal,  and  his  estate  therein  is  of  an  uncertain  and 
indefinite  character*  and  the  coal  is,  necessarily  abandoned  or  lost. 
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or  tbe  mine  cannot  be  reclaimecL  tbe  right  of  action  for  substan- 
tial damages  is  in  the  lessor  or  owner  of  the  freehold,  and  the  ten- 
ant can  only  recover  the  amount  of  expenses  Incurred  by  him  and 
the  value  of  the  severed  coal  and  personal  property  lost  by  him. 

8.  'Doctrine  of  estoppel — when  does  not  apply  in  conduct  of 
trial.  A  statement  of  counsel  Is  not  binding  and  does  not  operate 
as  an  estoppel  where  neither  the  court  nor  the  counsel  for  the  op- 
posite party  was  misled  by  such  statement 

4.  iNBTBucTioN — tohcn,  upon  right  of  recovery,  improper.  An 
instruction  upon  the  right  of  recovery  Is  Improper  where  it  omits  a 
necessary  element  to  entitle  a  recovery. 

Action  for  damages  to  real  property.  Appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  Mobton  W.  Thompson,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1906.  Reversed 
and  remanded.    Opinion  filed  June  1,  1907. 

J.  B.  Mann  and  H.  M.  Steely,  for  appellants. 
Bearigk  &  Mebkb,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
oonrt. 

Appellee,  John  O'Connell,  brought  his  action  on  the 
case  against  appellants,  the  Kellyville  Coal  Co.  and 
the  Chicago  &  Eastern  Illinois  B.  R.  Co.,  to  recover 
damages  occasioned  by  the  alleged  negligence  of  ap- 
pellants, whereby  a  coal  mine  operated  by  appellee 
was  flooded.  There  was  a  verdict  and  judgment 
against  appellants  for  $7,000. 

The  declaration  consists  of  two  counts.  The  first 
count  alleges  that  appellee  owned  and  was  in  posses- 
sion of  a  certain  coal  mine,  and  the  second  or  addi- 
tional count  alleges  that  appellee  was  in  possession  of 
and  operating  said  coal  mine.  Each  count  of  the  decla- 
ration further  alleges  that  appellee  was  mining  the 
coal  underljang  certain  described  lands  in  section  32 
lying  east  of  Grape  creek;  that  appellant,  tbe  Kelly- 
ville Coal  Co.,  operated  a  coal  mine  known  as  Kelly's 
No.  5,  situate  north  and  west  of  the  main  track  of  the 
Chicago  &  Eastern  Illinois  Railroad,  and  that  by  an 
arrangement  entered  into  between  said  coal  company 
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and  said  railroad  company,  and  for  the  mutual  advan- 
tage of  bothy  a  switch  was  constructed  leading  from 
the  main  line  of  said  railroad  just  west  of  appellee's 
coal  shaft  up  to  said  mine  Kelly's  No,  5,  a  half  mile 
north,  and  that  at  a  point  150  yards  south  of  the 
coal  shaft  of  said  Kelly's  No.  5  said  switch  crossed 
the  channel  of  Grape  creek;  that  Grape  creek  is  a 
natural  watercourse,  and  that  appellants  constructed 
a  bridge  across  said  creek,  consisting  of  five  rows  of 
bents  or  piling  placed  in  such  way  that  the  bents  were 
not  in  the  same  line  as  the  flow  of  the  water,  but  acted 
as  an  obstruction  to  the  flow;  that  the  bridge  was  so 
carelessly  and  negligently  constructed  that  by  reason 
thereof  the  waters  were  obstructed  and  diverted  from 
their  natural  channel  down  said  creek,  to  the  lands 
lying  east  of  the  switch,  and  that  in  constructing  said 
switch  a  channel  had  been  dug  along  the  east  side 
of  the  railroad  grade  to  the  south  of  said  creek,  which 
caused  the  waters  to  turn  in  said  channel  and  flow 
south  over  the  lands  underlying  which  appellee's  mine 
was  situated,  where  there  were  two  sunken  places  or 
depressions  in  the  ground  where  the  roof  of  the  mine 
had  caved  in,  and  negligently  permitted  the  said 
bridge  and  said  channel  to  so  remain;  that  on  March 
25,  1904,  the  waters  flowing  down  Grape  creek  be- 
came dammed  up  and  obstructed  by  the  bents  of  said 
bridge,  and  were  conveyed  down  the  channel  along  the 
east  side  of  the  railroad  grade  into  the  said  sink  holes 
or  depressions,  and  were  thereby  let  into  the  mine  of 
appellee,  and  continued  to  flow  through  said  sink  holes 
into  the  said  mine  until  the  same  was  entirely  flooded 
and  filled  with  water.  Said  counts  of  the  declaration 
further  allege  that  by  contract  appellee  had  the  right 
to  remove  all  the  coal  imder  said  lands  upon  the  pay- 
ment of  a  royalty  of  five  cents  per  ton,,  and  that  by 
reason  of  the  flooding  thereof  the  said  mine  was  de- 
preciated in  its  market  value  and  rendered  less  valu- 
able; that  in  order  to  remove  said  water,  appellee  was 
compelled  to  and  did  expend  divers  large  sums  of 
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money  amounting  to  $10,000  and  that  by  reason  of  said 
flooding  twenty-five  coal  cars,  twenty  tons  of  steel 
rails,  500  ties,  4,000  pounds  of  iron  pipe  and  a  large 
quantity  of  timbers  were  lost  to  appellee.  The  second 
count  of  the  declaration  further  alleges  that  by  rea- 
son of  the  flooding  appellee  lost  the  services  of  divers 
employes  and  the  services  of  his  mules  and  horses, 
and  was  put  to  great  expense  in  feeding  and  taking 
care  of  his  horses  and  mules  until  such  time  as  the 
mine  was  again  put  in  condition. 

The  mine  in  question,  operated  by  appellee  at  the 
time  of  its  flooding,  is  known  as  the  Bluebird  mine,  and 
the  right  of  appellee  to  mine  coal  therein  accrued  by 
virtue' of  two  certain  leases  covering  different  tracts  of 
land.  One  of  said  leases  expired  January  1,  1903,  and 
the  other  terminated  April  1, 1901.  Appellee,  therefore, 
on  March  25,  1904,  was  operating  said  mine  merely 
as  a  tenant  at  will  or  by  sufferance,  or  as  a  licensee 
under  an  alleged  parol  license  after  the  termination 
of  the  leases  ''to  go  ahead  and  take  out  the  coal." 

It  is  insisted  that  the  peremptory  instructions  ten- 
dered on  behalf  of  each  of  the  appellants  at  the  close 
of  the  evidence  for  appellee  and  again  at  the  close 
of  all  the  evidence,  should  have  been  given  to  the  jury, 
and  this  insistence  is  predicated  upon  the  contention 
that  there  was  a  material  variance  between  the  aver- 
ments of  the  declaration  and  the  proof  respecting  the 
location  of  the  east  sink  hole  with  reference  to  the 
mine  operated  by  appellee,  and  the  description  of  the 
lands  under  which  a  portion  of  the  mine  was  located. 

No  objection  was  made  to  the  evidence  by  appellants 
in  the  court  below,  upon  the  ground  of  an  alleged  vari- 
ance, nor  was  any  alleged  variance  between  the  proofs 
and  the  allegations  of  the  declaration  pointed  out  by 
counsel  for  appellants.  In  the  absence  of  such  objec- 
tion in  the  trial  court  accompanied  by  a  specific  show- 
ing as  to  wherein  the  alleged  variance  consisted,  so 
that  the  same  might  have  been  obviated  by  amend- 
ment, the  peremptory  instructions  asked  by  the  appel- 
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lants  were  properly  refused,  and  the  propriety  of  the 
action  of  the  trial  court  in  that  regard  is  not  open 
to  review  by  this  court.  Chicago  City  By.  Co.  v.  Car- 
roll, 206  Dl.  318;  Alton  Railway  Co.  v.  Webb,  219 
HI.  563. 

The  evidence  tends  to  show  that  the  construction  of 
the  grade  for  the  switch  track  leading  from  the  main 
track  of  the  Chicago  &  Eastern  Illinois  Railroad  to 
the  mine  known  as  Kelly's  No.  5,  was  contracted  and 
paid  for  by  the  Kellyville  Coal  Company,  and  that  the 
Kellyville  Coal  Company  also  paid  for  the  construc- 
tion of  the  bridge  across  Grape  creek  and  hauled  the 
necessary  timbers  therefor,  but  the  evidence  further 
tends  to  show  that  engineers  in  the  employ  of  the 
C.  &  E.  I.  R.  R.  Co.  set  the  stakes  for  and  indicated 
the  height  of  the  grade,  and  planned  the  bridge  across 
Grape  creek,  and  that  said  bridge  was  constructed 
and  the  necessary  ties  and  rails  thereon  and  upon  the 
grade  of  the  switch  track  were  laid  by  employes  of 
the  C.  &  E.  I.  R.  R.  Co.  The  evidence  further  tends 
to  show  that  after  the  construction  of  the  switch  track 
from  its  main  track  to  Kelly's  No.  5,  the  C.  &  E.  I. 
R.  R.  Co.  operated  its  engines  and  cars  thereon,  and 
that  after  the  grade  was  washed  out  by  the  flood  of 
March  25,  1904,  it  was  repaired  by  the  employes  of 
said  railroad  company. 

If  the  bridge  across  Grape  creek  was  so  negligently 
constructed  as  to  obstruct  the  natural  flow  of  the  water 
in  said  creek,  and  such  negligent  construction  of  said 
bridge,  was  the  proximate  cause  of  the  flooding  of 
appellee's  mine,  and  appellee  was  not,  himself,  guilty 
of  contributory  negligence,  we  have  no  doubt  but  that 
both  of  the  appellants  may  be  held  jointly  liable  to 
respond  in  damages  for  the  resulting  injury.  These 
were,  upon  the  evidence  in  this  respect,  questions  of 
fact  to  be  solved  by  the  jury. 

The  evidence  tends  to  show  that  the  water  that  over- 
flowed the  channel  of  Grape  creek  and  entered  the 
east  sink  hole  flowed  first  into  the  workings  of  the 
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Commissary  mine,  thence  into  the  workings  of  the 
Brookside  mine  and  thence  into  appellee's  mine,  and 
it  is  insisted  that  appellee  was  guilty  of  contributory 
negligence  in  permitting  underground  connections  to 
exist  between  these  several  mines.  The  Commissary 
and  Brookside  mines  seem  to  have  been  worked  out 
and  abandoned  prior  to  March  25,  1904,  and  it  does 
not  appear  that  appellee  was  in  anywise  responsible 
for  the  openings  between  those  mines.  Neither  does 
it  appear  that  appellee  was  responsible  for  the  open- 
ing between  the  underground  workings  of  his  mine  and 
the  Brookside  mine.  There  is  evidence  tending  to 
show,  however,  that  the  opening  between  the  Brook- 
side mine  and  appellee's  mine  had  been  closed  up  with 
brick  and  cement  by  appellee. 

It  is  also  urged  that  appellee  was  guilty  of  con- 
tributory negligence  in  having  failed  to  ffll  up  th^ 
sink  holes  or  depressions  through  which  the  water  en- 
tered his  mine.  There  is  evidence  tending  to  show 
that  appellee  caused  the  west  sink  hole  to  be  at  least 
partially  filled  up  and  that  he  constructed  a  d^n  on 
the  uppeV  side  of  such  sink  hole  to  prevent  the  waters 
of  the  creek,  in  the  event  of  an  overflow  of  its  banks, 
from  entering  such  sink  hole. 

Upon  the  trial  appellee  was  permitted  to  introdnce 
evidence  tending  to  show  that  by  reason  of  the  flood- 
ing of  the  mine  he  had  been  obliged  to  abandon  a  por- 
tion of  it;  that  he  thus  lost  the  profits  which  would 
accrue  to  him  by  mining  a  certain  quantity  of  coal  in 
the  mine ;  and  also  appellee  was  permitted  to  show  as 
his  measure  of  damages,  the  difference  in  the  market 
value  of  the  mine  before  and  after  the  flooding.  /The 
evidence  mi^ht  have  been  competent  if  appellee  had 
had  such  a  fixed  tenure  of  the  property  as  would  have 
enabled  him  to  mine  the  coal  in  the  abandoned  por- 
tions of  the  mine,  or  would  have  given  to  his  lease- 
hold an  appreciable  value,  but  in  the  case  at  bar,  ap- 
pellee, as  has  been  said,  being  merely  a  tenant  at  suf- 
ferance or  a  licensee  under  a  parol  license,  and  sub- 
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ject  at  any  time  to  be  ousted,  or  have  his  license  re- 
voked, the  evidence  was  incompetent,  as  tending  to 
establish  damages  purely  speculative  and  conjectural, 
and  too  remote  to  be  admeasured. 

Where  a  mine  is  operated  by  a  tenant  with  no  obli- 
gation on  his  part  to  take  out  all  or  any  certain 
amount  of  the  coal  and  his  estate  therein  is  of  an  un- 
certain or  indefinite  character,  and  the  coal  is  neces- 
sarily abandoned  or  lost,  or  the  mine  cannot  be  re- 
claimed, the  right  of  action  for  substantial  damages 
is  in  the  lessor  or  owner  of  the  freehold,  and  the  tenant 
can  only  recover  the  amount  of  expenses  incurred  by 
him  and  the  value  of  the  severed  coal  and  personal 
property  lost  by  him.  Bannon  v.  Mitchell,  6  111.  App. 
17. 

It  is  urged  by  appellee  that  appellants  are  estopped 
from  questioning  the  propriety  of  the  action  of  the 
court  in  admitting  the  evidence  referred  to  and  in 
giving  an  instruction  authorizing  the  jury  to  assess 
damages  based  upon  such  evidence,  by  a  certain  state- 
ment made  by  counsel  for  appellants  during  the  trial, 
relative  to  the  true  measure  of  damages  in  a  case 
where  a  tenant  had  been  dispossessed.  Counsel  for 
appellants  then  stated  an  abstract  proposition  of  law, 
as  he  conceived  it,  and  suggested  that  it  might  be  ap- 
plicable to  the  case  at  bar,  but  the  court  expressly 
disagreed  with  counsel  and  refused  to  entertain  his 
suggestion.  Neither  the  court  nor  counsel  for  appel- 
lee was  misled  by  the  statement  of  counsel  for  ap- 
pellants, and,  therefore,  the  reason  for  the  application 
of  the  doctrine  of  estoppel  given  in  the  cases  cited 
by  appellee  does  not  exist  in  the  case  at  bar. 

The  fourth  instruction  given  at  the  instance  of  ap- 
pellee contains  a  recital  of  facts,  proof  of  which  are 
declared  to  entitle  appellee  to  a  verdict,  and  omits  the 
requisite  element  of  the  exercise  of  due  care  by  ap- 
pellee for  the  protection  of  his  mine  from  flooding. 
The  third  instruction  offered  by  appellee  and  given 
to  the  jury  as  modified  by  the  court  is  subject  to  the 
same  criticism. 
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The  fifth  instniction  given  at  the  request  of  appellee 
is  in  conflict  with  the  directions  given  to  the  jury 
by  the  twelfth  instruction  given  at  the  instance  of  ap- 
pellants. Such  fifth  instruction  informed  the  jury 
that  if  the  sink  hole  on  the  west  side  of  the  switch  was 
on  the  land  of  other  parties  it  would  be  no  defense  in 
the  case  that  appellee  might  have  filled  it  up;  that  if 
appellant,  the  Kellyville  Coal  Co.,  was  guilty  of  the 
negligence  alleged  in  the  declaration  it  could  not  re- 
quire appellee  to  go  upon  its  lands,  or  the  lands  of 
another,  to  do  something  to  avoid  the  effects,  if  any, 
of  the  negligence  of  appellants,  if  any. 

By  the  twelfth  instruction  referred  to,  the  jury  were 
directed  that  if  they  believed  from  the  evidence  that 
the  sink  holes  were  known  by  appellee  to  exist  and  he 
had  reason  to  apprehend  that  his  mine  might  be 
flooded  by  means  of  said  sink  holes,  and  that  he  had 
neglected  to  fill  up  the  same,  and  that  such  filling  up 
of  the  sink  holes  would  have  prevented  the  flooding 
of  his  mine,  and  if  they  further  believed  from  the  evi- 
dence that  the  failure  of  appellee  to  fill  up  said  sink 
holes  was  negligence,  and  that  such  negligence  con- 
tributed to  the  loss  and  damage  sustained  by  appellee, 
he  could  not  recover  therefor. 

The  west  sink  hole  was  on  the  surface  of  the  ground 
overlying  appellee's  mine,  and  it  was  incumbent  upon 
him  to  so  operate  his  mine  as  to  do  no  injury  to  the 
surface,  and  for  the  purpose  of  repairing  any  injury 
done,  he  was  undoubtedly  authorized  to  go  upon  the 
surface.  There  is  evidence  tending  to  show  that  ap- 
pellee had  been  warned  by  the  president  of  the  Kelly- 
ville Coal  Co.,  the  owner  of  the  land,  as  to  possible 
danger  from  a  flood  and  had  been  directed  to  fill  up 
the  west  sink  hole,  and  appellee  testifies  that  he  had 
filled  it  up,  and  that  he  had  also  constructed  a  dam  on 
the  surface  of  the  ground  north  of  the  sink  hole.  Un- 
questionably, appellee  did  not  doubt  his  right  to  go 
upon  the  surface  of  the  land  for  the  purpose  of  pre- 
venting the  flooding  of  his  mine. 
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The  east  sink  hole  was  on  land  overlying  the  Com- 
missary mine,  and  there  is  evidence  tending  to  show 
that  appellee  did  not  know  of  its  existence,  or  that 
water  entering  such  sink  hole  might  or  could  reach 
the  workings  in  his  mine. 

By  the  sixth  instruction  given  at  the  request  of  ap- 
pellee the  jury  were  told  that  the  measure  of  damages 
was  the  difference,  if  any,  in  the  market  value  of  the 
mine  considering  it  as  it  stood  immediately  before  and 
immediately  after  the  flooding,  and  by  the  seventh  in- 
struction the  jury  were  authorized  to  allow  appellee 
as  damages  such  sums  of  money,  if  any,  as  he  reason- 
ably expended  in  putting  the  mine  in  substantially  as 
good  condition  for  mining  coal  as  it  was  before  the 
flooding  occurred.  By  these  instructions  the  jury 
were,  undoubtedly,  authorized  in  the  event  that  appel- 
lants were  found  guilty,  to  award  damages  to  appellee 
based  upon  a  consideration  of  the  elements  mentioned 
in  both  instructions.  For  the  reasons  heretofore 
stated  in  the  discussion  of  the  admissibility  of  evi- 
dence relative  to  the  difference  in  the  market  value 
of  the  mine,  the  sixth  instruction  should  have  been 
refused. 

Our  view  of  the  proper  measure  of  damages  in  this 
case  is  succinctly  expressed  in  the  sixth  instruction 
tendered  by  appellants  and  refused  by  the  court. 

The  fifth  instruction  offered  by  appellants  and  re- 
fused by  the  court  is  not  an  accurate  statement  of  what 
constitutes  an  act  of  God  and  was  properly  refused. 

The  other  questions  raised  by  appellants  we  do  not 
regard  as  of  suflScient  importance  to  warrant  further 
discussion.  For  the  reasons  indicated  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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County  of  Coles  et  al.  t.  Hajnes  &  Lyons  et  a1. 

1.  Mex;hajtic'b  lvkk — wJiat  dO€9  not  affect  right  to,  under  mcc- 
Hon  24  of  act.  The  right  to  a  lien  is  not  affected  by  virtue  of  a 
contractor  agaociating  others  with  himself  in  the  performance  of 
the  work  which  he  undertakes. 

2.  Mechakic'8  uen — what  e99entiat  to  recover  under  eection 
2i.  In  order  to  recover  under  this  section  of  the  Mechanic's  Lden 
Act,  it  is  not  necessary  that  the  subcontractor  shall  have  had  a 
contract  with  the  contractor;  it  Is  sufficient  if  such  subcontractor 
shall  have  furnished  material  to  the  contractor  for  the  public  im- 
provement involved. 

8.  Mechanic's  Lden  Act — when  notice  nerved  under  section  24 
not  too  late,  A  notice  served  under  section  24  of  the  Mechanic's 
Lien  Act  is  not  too  late,  notwithstanding  all  the  county  orders  apon 
the  work  had  been  issued,  If  such  county  orders  were  not  valid 
and  did  not  constitute  a  pasrment 

4.  Mechanic's  Lien  Act — what  tuf/lcient  service  of  notice  under 
section  2i.  Held,  that  the  service  of  notice  under  section  24  of  the 
Mechanic's  Lien  Act  upon  the  county  clerk  and  county  treasurer 
of  the  county  in  question,  was  sufficient 

5.  Mechanic's  Lien  Act — what  does  not  affect  rights  of  eulh 
contractor  under  section  2^,  The  rights  of  a  subcontractor  under 
section  24  are  not  affected  by  the  fact  that  he  has  filed  his  claim 
against  the  estate  in  bankruptcy  of  the  original  contractor  and  has 
received  dividends  upon  such  claim. 

6.  Mechanic's  Lien  Act — r^ation  of  section  24  to  act  in  en- 
tirety. While  the  several  sections  of  the  Mechanic's  Lien  Act  of 
1895  should  be  construed  together  insofar  as  they  are  applicable 
to  the  particular  lien  asserted,  it  does 'not  follow  that  each  and 
every  section  of  the  act  is  applicable  and  controlling  In  every 
case.  The  steps  necessary  to  be  taken  to  establish  a  lien  under 
section  24  are  prescribed  in  that  section,  and  the  requirements  of 
other  sections  relating  to  liens  on  real  estate  are  not  applicable  to 
liens  asserted  under  section  24. 

7.  Application  of  patmsnts^ — how  made  where  parties  have  not 
determined.  Where  the  parties  have  not  determined  how  pay- 
ments shall  be  applied,  a  court  of  equity  will  apply  payments  upon 
that  claim  for  which  no  Hen  exists  rather  than  upon  a  claim  for 
which  the  creditor  has  a  lien. 

8.  Interest — when  refusal  to  allow,  not  improper.  Refusal  to 
allow  Interest  upon  payments  due  but  not  made  under  certain  con- 
tracts is  not  Improper  where  the  abstract  does  not  contain  the 
contract  in  question  and  does  not  show  the  due  dates  of  the  pay- 
ments involved. 
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Mechanic's  lien  proceeding.  Appeal  from  the  Circuit  Court  of 
Coles  county;  the  Hon.  £.  R.  E.  Kimbbouoh,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1906.  Affirmed.  Opin^ 
ion  filed  June  1,  1907. 

Edward  C.  and  James  W.  Craig,  Jr.,  Craig  &  Kinzbl, 
and  John  McNutt,  Jr.,  for  appellants. 

H.  A.  Neai.  and  J.  H.  Marshall,  for  appellees; 
Kertjohn  &  Kertjohn,  of  counsel. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

This  suit  was  instituted  by  Haynes  &  Lyons,  the 
Marion  Brick  Works,  the  Kussell  &  Irwin  Manufactur- 
ing Company,  The  Advance  Electric  Company,  Fannie 
H.  Pierce,  trading  as  the  Marbelithic  Company,  the 
Christopher  &  Simpson  Architectural  Iron  and  Foun- 
dry Company,  the  A.  E.  PoUhans  Clock  Company  and 
the  Moore-Gabbert  Company,  appellees,  against  the 
County  of  Coles,  S.  S.  Goehring  and  K.  E.  Fuller,  to 
enforce  a  mechanic's  lien  against  the  money  due  from 
said  County  of  Coles  to  said  Goehring  for  the  con- 
struction and  repair  of  a  court  house  in  said  Coles 
county. 

Appellants,  the  First  National  Bank  of  Youngstown, 
Ohio,  the  First  National  Bank  of  Madison,  Wiscon- 
sin, the  National  Exchange  Bank  of  Steubenville, 
Ohio,  the  Wick  National  Bank  of  Youngstown,  Ohio, 
The  Dollar  Savings  &  Trust  Company,  the  Central 
National  Bank  of  Greencastle,  Indiana,  the  Citizens 
Savings  Bank  &  Trust  Company  of  St.  Johnsbury,  Vt., 
and  W.  E.  Patton  and  E.  E.  Hutton,  executors  of  the 
estate  of  Jacob  K.  Decker,  deceased,  having  obtained 
leave  therefor,  filed  their  intervening  petition  in  said 
cause,  denying  the  right  of  appellees  tonnechanics' 
liens,  and  claiming  the  fund  upon  which  such  liens 
were  asserted.  After  answer  filed  by  the  County  of 
Coles  to  the  bill  for  mechanics'  lien,  and  the  answer  of 
the  several  lien  claimants  to  the  intervening  petition. 

Vol.  CXXXIV  21 


Digitized  by 


Google 


322  Appellate  Coubts  of  Illinois. 

Vol.  134.]  County  of  Coles  v.  Haynes  it  Lyons. 

the  cause  was  heard  by  the  chancellor  and  a  decree 
entered  enforcing  siich  liens. 

The  material  facts  involved  are  not  in  controversy, 
and  are  substantially  as  follows: 

September  20,  1898,  the  County  of  Coles  entered 
into  a  contract  with  Samuel  S,  Goehring  for  the  con- 
struction and  repair  of  a  court  house,  for  the  sum  of 
$85,727.  The  contract  provided  that  the  work  should 
be  completed  within  one  year,  and  that  payment  there- 
for should  be  made  monthly  on  the  basis  of  85  per 
cent,  of  the  value  of  the  labor  performed  and  the  mate- 
rials in  place  in  the  building,  as  estimated  by  the  archi- 
tect, in  interest-bearing  county  orders,  bearing  seven 
per  cent,  interest  per  annum,  from  date  thereof,  the 
balance  in  like  interest-bearing  county  orders  upon  the 
completion  and  acceptance  of  the  building.  The  evi- 
dence tends  to  show  that  prior  to  and  at  the  time  of 
the  making  of  said  contract,  one  Boss  B.  Fuller  had 
agreed  with  said  Goehring  to  unite  with  him  in  per- 
forming said  contract,  and  that  on  September  29, 1898, 
said  Goehring  and  Fuller  entered  into  written  articles 
of  co-partnership  whereby  they  became  equal  partners 
in  the  performance  of  said  contract. 

November  10,  1898,  Goehring  addressed  a  communi- 
cation to  the  board  of  supervisors  of  Coles  county,  ask- 
ing that  the  name  of  Boss  B.  Fuller  be  added  to  the 
contract,  making  the  name  of  the  contractors  Goehring 
&  Fuller,  and  that  they  be  allowed  to  give  a  good  and 
sufficient  joint  bond,  upon  the  execution  of  which  the 
bond  given  by  Goehring  be  surrendered.  This  request 
was  denied. 

Work  under  the  contract  was  commenced  by  Goehr- 
ing &  Fuller,  September  29,  1898,  and  continued  until 
February  15, 1899,  when  the  firm  of  Goehring  &  Fuller 
was  dissolved,  and  thereafter  until  September  7,  1900, 
when  the  work  was  completed  and  the  building  ac- 
cepted by  the  board  of  supervisors,  the  contract  was 
executed  by  Fuller  as  the  surviving  partner  of  Goehr- 
ing &  Fuller. 
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From  time  to  time,  as  material  was  furnished  and 
work  performed  under  the  contract,  the  county  orders 
provided  for  therein  were  issued  to  Goehring  and 
negotiated  by  Goehring  &  Fuller,  or  Eoss  K.  Fuller 
at  par  or  at  a  premium  to  the  several  intervening  peti- 
tioners, appellants,  and  upon  the  completion  of  the 
contract,  the  balance  of  such  county  orders  were  is- 
sued in  like  manner  and  negotiated  to  said  appellants. 
All  of  the  proceeds  of  the  county  orders  so  negotiated 
to  appellants  was  expended  in  payment  for  labor  and 
material  under  the  contract. 

The  contracts  for  labor  and  material  of  the  several 
appellees  claiming  liens  therefor,  were  made  by  them 
as  follows :  The  Eussell  &  Erwin  Manufacturing  Com- 
pany, the  Marion  Brick  Works,  the  Advance  Electric 
Company  and  Fannie  H.  Pierce,  trading  as  the  Mar- 
belithic  Co.,  with  Goehring  &  Fuller;  the  Christopher 
&  Sampson  Architectural  Iron  &  Foundry  Company, 
with  Samuel  S.  Goehring,  by  the  name  of  Goehring  & 
McLean;  the  Moore-Gabbert  Company,  as  assignee  of 
a  contract  between  the  Huff  Bros.  Lumber  &  Planing 
Mill  Co.,  and  Goehring  &  Fuller;  Haynes  &  Lyons  and 
the  Pollhans  Clock  Co.,  with  Koss  E.  Fuller. 

After  the  completion  of  the  contract  for  the  con- 
struction and  repair  of  the  court  house,  Eoss  E.  Fuller 
was  adjudged  a  bankrupt  in  the  United  States  District 
Court  for  the  Southern  District  of  Illinois,  and  the 
several  lien  claimants,  appellees  herein,  except  Moore- 
Gabbert  Co.,  proved  their  claims  against  his  estate  and 
received  final  dividends  thereon. 

The  County  of  Coles  having  made  default  in  the 
payment  of  county  orders  issued  by  it  under  the  con- 
tract for  the  construction  and  repair  of  the  court 
house,  a  suit  in  assumpsit  was  instituted  against  it  in 
the  name  of  Samuel  S.  Goehring  for  the  use  of  the 
intervening  petitioners,  to  recover  the  amount  due 
under  said  contract  for  work  done  and  material  fur- 
nished, and  on  April  12,  1902,  judgment  was  rendered 
against  the  county,  for  $82,004.62,  which  judgment 
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was,  on  error  by  the  Connty  of  Coles,  affirmed  by  the 
Supreme  Court  (County  of  Coles  v.  Goehring,  209  HI. 
142). 

•  Before  the  payment  to  the  intervening  petitioners 
by  the  County  of  Coles  of  any  part  of  said  judgment, 
the  several  lien  claimants  served  written  notices  on 
the  county  clerk  and  county  treasurer  of  said  county, 
specifying  the  kind,  amount  and  price  of  the  materials 
furnished  them;  that  said  materials  were  furnished 
to  the  contractor  and  were  used  in  the  construction 
of  the  said  court  house,  and  the  amount  due  and  un- 
paid to  them,  respectively. 

Appellees  predicate  their  right  to  a  lien  upon  the 
provisions  of  section  24  of  the  Mechanic's  Lien  Act 
of  1895,  which  is  as  follows : 

''Any  person  who  shall  furnish  material,  apparatus, 
fixtures,  machinery  or  labor  to  any  contractor  for  a 
public  improvement  in  this  state,  shall  have  a  lien  on 
the  money,  bonds  or  warrants  due  or  to  become  due 
such  contractor  for  such  improvement :  Provided,  such 
person  shall  before  any  payment  or  delivery  thereof  is 
made  to  such  contractor,  notify  the  officials  of  the 
state,  county,  township,  city  or  municipality  whose 
duty  it  is  to  pay  such  contractor  of  his  claim  by  a 
written  notice  and  the  full  particulars  thereof.  It 
shall  be  the  duty  of  such  official  so  notified  to  with- 
hold a  sufficient  amount  to  pay  such  claim  until  it  is 
admitted  or  by  law  established,  and  thereupon  to  pay 
the  amount  thereof  to  such  person,  and  such  payment 
shall  be  a  credit  on  the  contract  price  to  be  paid  to 
such  contractor.  Any  officer  violating  the  duty  hereby 
imposed  upon  him  shall  be  liable  upon  his  ofl^cial  bond 
to  the  person  serving  such  notice  for  the  damages  re- 
sulting from  such  violation,  which  may  be  recovered 
in  an  action  at  law  in  any  court  of  competent  juris- 
diction. There  shall  be  no  preference  between  the 
persons  serving  such  notice,  but  all  shall  be  paid  pro 
rata  in  proportion  to  the  amount  due  under  their  re- 
spective contracts.'' 
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It  is  urged  that  appellees  are  not  entitled  to  a  lien 
because  the  contracts  under  which  they  furnished 
material  for  the  improvement  were  not  made  with 
Samuel  S.  Goehring,  the  original  contractor,  but  with 
Goehring  &  McLean,  Goehring  &  Fuller,  and  Boss  R. 
Fuller.  It  is  not  controverted  by  appellants  that  the 
work  was  in  fact  done  by  Goehring  &  Fuller  and  by 
Eoss  E.  Fuller,  as  the  surviving  partner  of  Goehring 
&  Fuller,  and  that  the  material  for  which  liens  are 
claimed  was  furnished  to  said  parties  by  appellees  and 
was  actually  used  in  the  improvement,  except  as  to  a 
portion  of  the  claim  of  the  Marion  Brick  Works,  to 
which  reference  is  hereafter  made.  True,  the  County 
of  Coles  refused  to  accept  the  joint  bond  of  Goehring 
&  Fuller  in  lieu  of  the  individual  bond  of  Samuel  S. 
Goehring  to  whom  the  contract  was  awarded,  but  this 
action  on  the  part  of  the  county  did  not  operate  to  pre- 
vent Goehring  from  associating  Fuller  with  him  as 
a  partner,  in  the  performance  of  the  work  under  the 
contract.  Section  23  of  the  Act  of  1895  expressly  rec- 
ognizes the  right  of  an  original  contractor  to  associate 
with  him  one  or  more  persons  as  partners  or  joint 
contractors  in  carrying  out  the  contract,  and  pro- 
vides that  the  lien  of  the  subcontractor  for  material 
furnished  to  such  contractor  and  his  associates  shall 
continue  the  same  as  if  the  subcontract  had  been  made 
with  all  of  the  parties. 

The  entire  work  was  done  under  the  contract  made 
with  Goehring  and  the  materials  furnished  by  the  sev- 
eral lien  claimants  were  furnished  in  furtherance  of 
that  contract  and  to  the  person  or  persons  actually 
engaged  in  the  performance  of  that  contract.  We  are 
clearly  of  the  opinion  that  the  firm  of  Goehring  & 
Fuller,  and  Eoss  E.  Fuller,  as  the  surviving  partner 
of  that  firm,  were,  respectively,  the  contractors  and 
contractor  within  the  meaning  of  the  statute  creating 
the  lien,  and  that  the  materials  furnished  by  the  several 
lien  claimants  to  said  Goehring  &  Fuller  and  Eoss  E. 
Fuller,  were  furnished  to  the  contractor  within  the 
meaning  of  that  statute. 
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It  is  next  insisted  that  as  the  notices  for  liens  by 
the  several  lien  claimants  were  not  served  npon  the 
County  of  Coles  until  after  all  of  the  county  orders 
had  been  issued  to  Goehring,  no  liens  attached.    The 
statute  authorizing  a  lien  upon  the  money,  bonds  or 
warrants  due  or  to  become  due  to  the  contractor  re- 
quires the  lien  claimant,  before  any  payment  or  de- 
livery of  such  money,  bonds  or  warrants  is  made,  to 
notify  the  officials  whose  duty  it  is  to  pay  such  con- 
tractor, of  his  claim  by  a  written  notice.    If  the  liens 
here  involved  were  asserted  against  valid  coxmty  or- 
ders issued  by  the  County  of  Coles  to  the  contractor, 
there  would  be  some  force  in  appellants'  insistence, 
but  the  county  orders  so  issued  were  worthless  and 
void  as  declared  by  the  judgment  of  the    court    in 
Cqunty  of  Coles  v.  Goehring,  supra.     They  did  not 
constitute  a  payment  by  the  county  to  the  contractor, 
and  no  lien  could  attach  against  them.    In  the  case 
cited,  plaintiff  in  error,  the  County  of  Coles,  set  up 
the  fact  that  appellees  here  had  served  notices  of  liens 
against  the  orders,  or  money  due  the  contractor,  and 
it  was  said:    *'So  far  as  the  warrants  or  orders  are 
concerned,  the  liens  can  be  of  no  avail,  inasmuch  as 
such  warrants  or  orders  are  here  held  to  have  been 
invalid.    This  suit  is  brought  for  the  purpose  of  de- 
termining whether  the  county  is  liable  to  pay  to  the 
contractor  for  the  benefit  of  the  usees  the  money  due 
by  the  terms  of  the  contract.    The  filing  of  the  claims 
for  these  liens  cannot  prevent  defendant  in  error  from 
obtaining  judgment.    A  different  question  may  arise 
when  the  time  comes  for  the  county  to  pay  the  money 
due  upon  the  judgments.     These  claimants  of  liens, 
even  if  the  defendant  in  error  is  indebted  to  them, 
would  obtain  nothing  if  the  defendant  in  error  should 
not  be  successful  in  this  litigation.    In  other  words, 
the  success  of  the  defendant  in  error  in  this  litigation 
is  for  the  benefit  of  the  claimants  of  liens.    The  ques- 
tion here  is  whether  the  county  owes  money  to  the 
defendant  in  error,  and  not  whether  the  county  owes 
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money  to  the  lien  claimants.  The  latter  have  no  direct 
claim  against  the  county.  Their  only  claim  is  a  lien 
upon  the  money  that  is  to  be  paid  to  the  defendant  in 
error,  and  if  the  amount  of  the  lien  claims  were  de- 
ducted from  the  amount  of  the  judgment,  and  the 
claimants  should  enforce  their  liens  against  the  money 
that  would  be  coming  to  the  defendant  in  error  on  his 
judgment,  defendant  in  error  would  be  obliged  to  pay 
double  the  amount  of  the  liens.'' 

If  appellees  are  entitled  to  liens  such  liens  attached 
against  the  money  which  the  county  is  liable  to  pay 
Goehring  for  the  benefit  of  the  usees,  appellants  here, 
and  the  notices  of  liens  having  been  served  before  any 
portion  of  said  money  was  paid  by  the  county,  such 
notices  were  in  apt  time. 

The  notices  were  served  upon  the  county  clerk  and 
county  treasurer,  and  it  is  urged  that  such  service 
was  not  a  compliance  with  the  statute  which  requires 
the  notice  to  be  served  upon  the  oflScials  whose  duty 
it  is  to  pay  the  contractor.  The  contention  is  that  in 
order  to  comply  with  the  statute  the  notices  should 
have  been  served  upon  each  member  of  the  board  of 
supervisors  of  Coles  county. 

By  force  of  the  statute  the  duty  of  issuing  orders 
for  the  payment  of  money  due  from  the  county  is  im- 
posed upon  the  county  clerk,  and  the  duty  of  paying 
such  orders  when  issued  is  imposed  upon  the  county 
treasurer.  We  have  no  doubt  but  that  service  of  the 
notices  for  liens  upon  these  two  officials  was  a  full 
compliance  with  the  statute.  Furthermore,  the  notices 
were  actually  brought  to  the  attention  of  the  board 
of  supervisors  of  Coles  county,  and  were  set  up  by 
that  county  in  the  suit  against  it  by  Goehring  for  the 
use  of  the  intervening  petitioners,  appellants  here,  as 
establishing  liens  against  the  amount  of  the  contract 
price  sought  to  be  recovered. 

It  is  further  urged  on  behalf  of  appellants  that  ap- 
pellees by  having  their  claims  allowed  as  unsecured 
creditors  of  the  estate  of  Ross  E.  Fuller,  bankrupt, 
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relinquished  their  liens,  if  they  ever  had  any,  and  are 
now  estopped  from  asserting  such  liens. 

Section  1  of  the  National  Bankruptcy  Act  defines  a 
secured  creditor,  thus:  **  *  Secured  Creditor'  shall  in- 
clude a  creditor  who  has  security  for  his  debt  upon  the 
property  of  the  bankrupt  of  a  nature  to  be  assignable 
under  this  act,  or  who  owns  such  a  debt  for  which 
some  endorser,  surety  or  other  persons  secondarily  lia- 
ble for  the  bankrupt  has  such  security  upon  the  bank- 
rupt's assets."  Ross  R.  Fuller  had  no  property  right 
in  the  money  which  the  County  of  Coles  was  held  lia- 
ble to  pay  to  appellants,  the  intervening  petitioners, 
and  the  claim,  therefore,  was  not  an  asset  of  his  estate. 
Appellees  having  no  security  by  virtue  of  a  lien  upon 
the  property  of  Fuller;  were  not  secured  creditors  of 
his  within  the  meaning  of  the  Act,  and  they  properly 
filed  their  claims  against  his  estate,  as  unsecured  cred- 
itors. 

Appellees  were  not  parties  to  the  negotiation  by 
Goehring  of  the  invalid  county  orders  to  appellants, 
nor  is  it  apparent  that  appellees  did  anything  which 
should  operate  to  estop  them  from  asserting  their 
claims  to  liens.  Certainly  appellants  should  not  be 
heard  to  object  that  appellees  received  dividends  from 
the  assets  of  Fuller,  in  which  assets  appellants  had  no 
possible  interest  when  the  dividends  so  received  in- 
ured to  the  benefit  of  appellants  in  the  reduction,  to 
the  extent  of  such  dividends,  of  the  amount  of  appel- 
lees' claims  for  liens. 

While  the  several  sections  of  the  Mechanic's  Lien 
Act  of  1895  should  be  construed  together  in  so  far  as 
they  are  applicable  to  the  particular  lien  asserted,  it 
does  not  follow  that  each  and  every  section  of  the  Act 
is  applicable  and  controlling  in  every  case.  The  steps 
necessary  to  be  taken  to  establish  a  lien  under  section 
24  here  involved,  are  prescribed  in  that  section,  and  the 
requirements  of  other  sections  relating  to  liens  on  real 
estate  are  not  applicable  to  the  case  at  bar.  National 
Bank  of  La  Crosse  v.  Petterson,  200  111.  215. 
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Section  9  of  the  Act  provides  that  any  two  or  more 
persons  having  liens  on  the  same  property  may  join 
in  bringing  suit,  setting  forth  their  respective  rights  in 
their  bill  or  petition.  The  several  lien  claimants,  ap- 
pellees, were  properly  joined  in  this  proceeding  to  en- 
force liens,  and  the  bill  is  not  objectionable  as  being 
multifarious. 

Of  the  brick  furnished  to  the  contractor  by  appellee, 
the  Marion  Brick  Works,  100,000  were  not  used  in  the 
construction  and  repair  of  the  court  house,  but  were 
sold  by  the  contractor  prior  to  December,  1899,  to  one 
Miller  for  use  elsewhere  in  the  performance  of  an 
independent  contract. 

It  is  conceded  that  as  to  the  contract  price  of  brick 
sold  by  the  contractor  to  Miller,  the  Marion  Brick 
Works  is  not  entitled  to  enforce  a  lien.  It  appears, 
however,  that  if  the  payments  made  by  Fuller  to  the 
Marion  Brick  Works  be  applied  upbn  the  price  of  the 
brick  which  were  subsequently  sold  by  Fuller  to  Miller, 
the  balance  remaining  due  to  the  Marion  Brick  Works 
will  be  for  brick  which  actually  went  into  the  construc- 
tion and  repair  of  the  court  house.  No  specific  ap- 
plication of  the  several  payments  was  made  by  the 
parties,  and  in  such  case  a  court  of  equity  will  apply 
the  payments  upon  the  claim  for  which  no  lien  exists 
rather  than  upon  a  claim  for  which  the  creditor  has  a 
lien.    Barbee  v.  Morris,  221  111.  382. 

Objection  is  made  to  the  claim  of  appellee,  the 
Moore-Gabbert  Co.,  upon  the  ground  that  the  contract 
under  which  the  glass  furnished  by  it,  and  which  was 
used  in  the  improvement,  was  not  made  between  it  and 
the  contractor,  but  between  the  contractor  and  the 
Huff  Brothers  Lumber  &  Planing  Mill  Co.,  which  lat- 
ter company  assigned  its  contract  with  the  contractor 
to  the  Moore-Gabbert  Co. 

The  material  for  which  the  lien  is  claimed  was  fur- 
nished by  the  Moore-Gabbert  Co.,  to  the  contractor, 
for  use  in  the  court  house,  and  this  is  all  that  is  neces- 
sary to  entitle  it  to  a  lien  under  section  24  of  the  Act. 
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The  section  does  not  require  that  the  person  furnish- 
ing the  material,  and  claiming  a  lien  therefor  shall 
have  a  contract  with  the  contractor,  but  only  that  such 
person  shall  furnish  material  to  a  contractor  for  a 
public  improvement. 

The  decree  of  the  Circuit  Court  finds  the  amount  due 
the  several  lien  claimants  and  awards  interest  thereon 
at  5  per  cent,  from  May  12, 1906,  the  date  of  the  decree. 
Appellees  assign-  cross-errors  claiming  that  they 
should  have  been  allowed  interest  on  the  amount  of 
their  respective  claims  from  September  7,  1900,  the 
date  of  the  acceptance  of  the  improvement  by  the 
county  board  of  Coles  county.  This  claim  on  behalf 
of  appellees  is  predicated  upon  the  statement  that  the 
evidence  shows  all  of  the  contracts  for  material  to 
have  been  in  writing  and,  therefore,  by  virtue  of  sec- 
tion 2  of  the  Interest  Act,  interest  should  have  been 
allowed.  AU  of  the  contracts  for  material  entered  into 
by  the  lien  claimants  are  not  before  us  in  the  abstract, 
and  such  of  them  as  we  have  discovered  in  our  ex- 
amination do  not  fix  a  time  for  the  payment  of  the 
contract  price  for  the  material.  The  court  did  not  err 
in  that  regard. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


Lnella  E.  Atterbury  t.  Chieago,  Indianapolis  &  St. 
Louis  Short  Line  Railway  Company. 

1.  Railboad — when  owner  of  land  has  no  right  of  action  for  in' 
juries  resulting  from  construction  of.  Where  the  right  of  way  of 
the  railroad  in  question  was  sold  by  the  owner  of  the  land  claimed 
to  have  been  damaged,  no  right  of  action  exists  for  the  construction 
and  operation  of  such  railroad. 

2.  Railroad — when  owner  of  land  Acw  right  of  action  for  con- 
struction -and  operation  of.  Notwithstanding  the  owner  of  land  may 
have  sold  the  right  of  way  upon  which  the  railroad,  in  question  was 
constructed  and  is  operated*  yet  a  right  of  action  exists  in  his  favor 
where  the  construction  or  operation  is  negligent 
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3.  Avoidable  consequences — when  doctrine  of,  cannot  be  invoked. 
The  doctrine  of  avoidable  consequences  cannot  be  Invoked  where 
the  person  against  whom  the  doctrine  is  sought  to  be  enforced 
would  have  had  to  become  a  trespasser  In  order  to  avoid  the  con- 
sequences made  the  basis  of  the  suit 

4.  iNSTBXJcnoN — when  invades  province  of  jury.  An  instruc- 
tion invades  the  province  of  the  Jury  which  singles  out  one  estab- 
lished fact  in  the  case  and  informs  the  Jury  that  from  that  fact 
alone,  as  a  matter  of  law,  a  certain  conclusion  does  not  follow. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Montgomery 
county;  the  Hon.  Samuel  L.  Dwioht,  Judge,  presiding.  Heard  in 
this  court  at^  the  November  term,  1906.  Reversed  and  remanded. 
Opinion  filed  June  1,  1907. 

Lane  &  CooPBB,  for  appellant. 

Geobge  B.  GnjjESPiE,  for  appellee;  L.  J.  Hackney, 
Jett  &  KiNDEB  and  BLlmlin  &  Gillespie,  of  counsel. 

Mb.  Justicbi  Baume  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  by  appellant  against  ap- 
pellee to  recover  damages  occasioned  to  the  fami  lands 
of  appellant  by  the  alleged  improper  and  negligent 
construction  of  a  bridge  across  Shoal  creek,  the  con- 
struction of  railroad  embankment  across  appellant's 
lands,  and  the  failure  of  appellee  to  provide  the  neces- 
sary culverts  and  sluice-ways  in  said  .  embankment, 
whereby  the  natural  flow  of  the  water  in  Shoal  creek 
was  diverted  in  a  new  channel  on  appellant's  lands, 
and  the  natural  flow  of  surface  water  was  obstructed. 
There  was  a  verdict  and  judgment  in  the  Circuit  Court 
of  Montgomery  county  against  appellee  for  $500. 

February  18,  1903,  appellant  conveyed  to  John  C. 
Davie  a  strip  of  land  120  feet  wide  and  2208  feet  long 
running  diagonally  across  the  east  80  acres  of  the  120 
acre  tract  of  land  then  owned  by  appellant.  The  re- 
citals in  the  deed,  together  with  the  competent  extrane- 
ous evidence  in  the  record,  clearly  show  that  said 
strip  of  land  was  conveyed  by  appellant  for  a  railroad 
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right  of  way,  and  in  contemplation  of  the  construction 
and  operation  by  appellee  of  a  railroad  thereon. 

''When  anything  is  granted,  all  the  means  to  attain 
it,  and  all  the  fruits  and  effects  of  it,  are  granted  also, 
and  shall  pass  inclusive,  together  with  the  thing,  by 
the  grant  of  the  thing  itself,  without  the  words  cum 
pertinentiis,  or  any  such  like  words.'*  C,  E.  I.  &  P. 
Ky.  Co.  V.  Smith,  111  111.  363.  Where  a  right  of  way 
for  a  railroad  is  conveyed  by  deed  it  will  be  conclu- 
sively presumed  that  all  damages  resulting  to  the  bal- 
ance of  the  grantor's  land  from  the  proper  construc- 
tion and  operation  of  the  railroad  were  included  in 
the  consideration  paid  therefor.  C,  R.  I.  &  P.  Ry.  Co. 
V.  Smith,  supra;  Wylie  v.  Elwood,  134  111.  281;  0.  &  M. 
Ry.  Co.  V.  Wachter,  123  111.  446;  A.,  T.  &  S.  F.  Ry.  Co. 
V.  Jones,  110  111.  App.  626. 

Among  the  powers  granted  to  appellee  by  the  rail- 
road general  incorporation  act,  was  the  following: 
^*To  construct  its  railway  across,  along  or  upon  any 
stream  of  water,  watercourse,  street,  highway,  plank 
road,  turnpike  or  canal,  which  the  route  of  such  rail- 
way shall  intersect  or  touch;  but  such  corporation  shall 
restore  the  stream,  watercourse,  street,  highway,  plank 
road  and  turnpike  thus  intersected  or  touched  to  its 
former  state,  or  to  such  state  as  not  unnecessarily  to 
have  impaired  its  usefulness  and  keep  such  crossings 
in  repair:  Provided,  that  in  no  case  shall  any  rail- 
road company  construct  a  road-bed  without  first  con- 
structing the  necessary  culverts  or  sluice-ways  as  the 
natural  lay  of  the  land  requires  for  the  necessary 
drainage  thereof."    Hurd's  Sta4;.  1905, 1568. 

At  a  point  about  400  feet  north  of  appellant's  east 
40  acre  tract,  appellee  constructed  a  bridge,  with  con- 
crete abutments  and  piers,  across  Shoal  creek,  and 
from  thence,  running  southwesterly,  and  diagonally 
across  appellant's  west  80  acre  tract,  appellee  con- 
structed an  earth  embankment,  approximately  from 
80  to  100  feet  in  width  at  its  base,  18  feet  in  width  at 
its  top  and  from  20  to  24  feet  in  height  above  the 
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natural  surface  of  the  ground.  The  bridge  across 
Shoal  creek  is  built  diagonally  with  reference  to  the 
flow  of  the  water  in  the  channel,  and  there  is  evidence 
tending  to  show  that  the  two  concrete  piers  as  con- 
structed in  the  channel  of  the  creek  have  a  tendency 
to  impede  the  natural  flow  of  the  water  and  deflect  its 
course,  and  dam  it,  to  the  injury  of  appellant's  land. 
At  a  point  a  short  distance  north  of  the  south  line  of 
appellant's  west  40  acre  tract,  appellee  has  placed  un- 
der its  embankment  and  at  right  angles  with  it,  a  60 
inch  tile.  The  natural  flow  of  the  surface  water  on 
appellant's  land  is  southwardly,  and  it  is  conceded  by 
appellee  that  the  provision  made  by  it  for  draining  the 
surface  water  from  the  portion  of  appellant's  land 
lying  north  of  the  embankment  is  wholly  insufficient. 

Appellee  in  constructing  its  railroad  had  the  un- 
doubted right  to  build  a  bridge  across  Shoal  creek  and 
to  make  a  necessary  embankment  upon  appellant's  land 
for  its  road-bed,  but  in  so  doing  it  was  bound  to  restore 
the  creek  to  its  former  state,  or  to  such  state  as  not 
unnecessarily  to  impair  its  usefulness,  and  to  construct 
the  necessary  culverts  or  sluice-ways  required  by  the 
natural  lay  of  the  land  for  the  necessary  drainage 
thereof.  A  failure  upon  the  part  of  appellee  to  so 
construct  its  bridge,  or  to  provide  the  necessary  cul- 
verts and  sluice-ways  in  its  embankment  for  the  proper 
drainage  of  appellant's  land,  renders  it  liable  to 
respond  in  damages  for  the  injury  occasioned  to  ap- 
pellant by  such  failure. 

In  such  case,  and  in  the  case  at  bar,  the  measure  of 
damages  is  not  the  value  of  the  land  alleged  to  be 
injured  by  the  wrongful  or  improper  construction  of 
the  bridge  and  embankment,  but  the  measure  of  dam- 
ages is  the  rental  value  of  the  land. 

The  damages  necessarily  resulting  to  appellant  from 
the  construction  and  operation  of  appellee's  railroad 
in  a  reasonably  proper  and  skillful  manner,  were  set- 
tled and  compensated  for  by  the  consideration  in  the 
deed  for  the  right-of-way,  but  damages  resulting  to 
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appellant  by  reason  of  the  negligent  or  improper  con- 
struction and  operation  of  appellee's  railroad,  were 
manifestly  not  then  contemplated,  and  are  recoverable 
by  appellant,  as,  and  when,  they  accrue.  In  such  case, 
the  remedy  of  appellant  is  in  successive  recoveries  un- 
til appellee  properly  constructs  and  operates  its  rail- 
road. 0.  &  M.  Ey.  Co.  V.  Wachter,  supra;  A.,  T.  & 
S.  F.  Ry.  Co.  V.  Jones,  supra;  0.  &  M.  Ey.  Co.  v.  Thill- 
man,  143  ni.  127. 

Over  the  objection  of  appellant,  appellee  was  per- 
mitted to  introduce  evidence  of  a  proposal  made  by 
employes  of  appellee  to  appellant  for  the  purchase  of 
a  strip  pf  ground  on  the  north  side  of  and  adjacent 
to,  the  embankment,  to  be  used  by  appellee  in  rein- 
forcing its  embankment,  and  in  constructing  a  ditch 
to  connect  with  Shoal  creek,  whereby  the  surface  wa- 
ter, the  natural  flow  of  which  is  obstructed  by  the  em- 
bankment, might  be  drained  into  said  creek.  This  was 
error  prejudicial  to  appellant. 

In  a  proper  case  we  recognize  the  applicability  of 
the  doctrine  of  avoidable  consequences,  that  is,  the 
duty  of  the  party  injured  by  the  breach  of  a  contract 
or  tort  of  another  to  make  reasonable  effort  to  avoid 
or  minimize  the  damages  resulting  therefrom,  but  the 
case  at  bar  does  not  admit  of  the  application  of  that 
doctrine.  Conceding  that  a  ditch,  properly  constructed 
along  appellee's  right  of  way  north  of  the  embank- 
ment, would  carry  the  surface  water  to  Shoal  creek, 
it  appears  that  such  a  ditch  cannot  be  constructed 
wholly  upon  appellant's  land;  that  the  point  at  which 
the  creek  crosses  the  right  of  way  and  embankment  of 
appellee  and  where  such  ditch  must  necessarily  empty 
into  the  creek  is  distant  about  800  feet  northeast  of 
the  northeast  corner  of  appellant's  land,  and  for  that 
distance  such  ditch  must  be  constructed  upon  land  not 
belonging  to  appellant.  A  ditch  constructed  upon  ap- 
pellant's land  will  avail  nothing,  unless  continued  to 
the  creek,  and  appellant  cannot  be  burdened  with  the 
construction  and  maintenance  of  a  ditch  not  upon  her 
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land.  Appellee  cannot  invoke  the  doctrine  of  avoidable 
consequences  where  appellant  would  be  required  to 
become  a  trespasser.  C,  E.  I.  &  P.  Ry.  Co.  v.  Carey, 
90  111.  514;  C,  I.  &  W.  Ry.  Co.  v.  Ward,  120  Dl.  App. 
212. 

The  plats  and  surveys  of  the  lands  involved  and  of 
the  construction  work  done  by  appellee,  were  not  im- 
properly admitted  in  evidence. 

What  we  have  heretofore  said  obviates  the  neces- 
sity of  discussing  the  propriety  of  the  action  of  the 
court  in  refusing  certain  instructions  offered  on  be- 
half of  appellant.  The  instructions  were  properly  re- 
fused. 

We  perceive  no  objection  to  the  first  instruction 
given  at  the  instance  of  appellee.  In  substance,  it  in- 
formed the  jury  that  they  were  bound  under  their 
oaths  to  take  the  law  of  the  case  from  the  court  and 
to  apply  it  to  the  facts  as  found  by  them.  Appellee's 
third  given  instruction  is  open  to  the  objection  that  it 
singles  out  one  established  fact  in  the  case  and  informs 
the  jury  that,  as  a  matter  of  law,  a  certain  conclusion 
does  not  necessarily  follow  therefrom.  Such  instruc- 
tions merely  mislead  and  confuse  the  jury,  Weston 
V.  Teufel,  213  111.  291.  Appellee's  fourth  given  in- 
struction states  the  law  applicable  to  the  case  with 
substantial  accuracy.  Whether  appellee  constructed 
its  railroad  in  a  proper  and  reasonably  skillful  man- 
ner was  a  question  of  fact  for  the  jury.  Appellee's 
fifth  given  instruction  was  not  applicable  to  the  case 
and  should  have  been  refused. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opin- 
ion. 

Reversed  and  remanded. 
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Darias  J.  Walters  t.  Albert  Stacey • 

Pewce — when  liability  for  injuries  resulting  from  failure  to 
maintain  partition,  does  not  exist.  Where  the  owners  of  adjoining 
land  have  agreed  that  the  stock  of  each  might  pasture  on  the  land  of 
the  other,  no  action  will  lie  hy  one  against  the  other  for  a  failure 
to  maintain  a  partition  fence. 

Trespass.  Appeal  from  the  Circuit  Court  of  DeWitt  county;  the 
Hon.  Solon  Philbbick,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

Hebrick  &  Hebrick,  for  appellant. 

Abthub  F.  Milleb  and  Ikgham  &  Ingham,  for  ap- 
pellee. 

Mr.  JusTiciJ  Baumb  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  trespass  by  appellant  against 
appellee  to  recover  damages  for  the  alleged  killing  of 
a  boar  belonging  to  appellant  by  a  boar  in  the  custody 
of  appellee  which  is  alleged  to  have  escaped  by  rea- 
son of  a  defect  in  a  partition  fence  which  it  was  the 
duty  of  appellee  to  have  maintained.  Upon  trial  by 
jury  there  was  a  verdict  for  appellee,  and  judgment 
against  appellant  for  costs.  An  opinion  by  tiiis  court 
upon  a  former  appeal  of  the  case  is  reported  in  122  111. 
App,  658. 

The  evidence  tends  to  show  that  on  May  16  or  17, 
1903,  a  Poland  China  boar  belonging  to  appellant  was 
killed  in  appellant '6  enclosure  by  a  Jersey  red  boar  in 
the  possession  of  appellee,  then  kept  in  an  adjoining 
enclosure  belonging  to  appellee,  and  that  the  Jersey 
red  boar  escaped  from  appellee's  enclosure  through 
a  water  gate  in  a  partition  fence  which  it  was  the  duty 
of  appellee  to  keep  in  repair.  It  was  claimed  by  ap- 
pellee upon  the  trial,  and  the  jury  were  justified  in 
so  finding,  that  shortly  prior  to  May  16,  appellant  and 
appellee  had  a  conversation  relative  to  the  condition 
of  their  partition  fences  and  water  gates,  which  then 
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appeared  to  have  been  out  of  repair ;  and  that  it  was 
then  mutnally  agreed  between  the  parties,  that  owing 
to  the  high  stage  of  water  in  the  creek  crossed  by 
said  water  gates  and  the  fact  that  both  parties  were 
then  bnsily  engaged  in  their  farm  work,  neither  of 
them  would  repair  their  respective  water  gates  until 
they  had  their  com  out,  and  that  until  the  water  gates 
should  be  so  repaired  neither  would  hold  the  other  re- 
sponsible for  any  damage  occasioned  by  hogs  escap- 
ing into  each  other's  enclosure.  The  question  at  issue 
was  purely  one  of  fact  and  upon  the  evidence  in  the 
record,  the  verdict  of  the  jury  upon  that  issue  is  de- 
cisive against  appellant. 

It  was  competent  for  the  parties  to  have  mutually 
agreed  that  no  partition  fence  should  be  maintained 
between  their  respective  enclosures,  and  that  the  stock 
of  each  might  pasture  on  the  land  of  the  other,  and 
in  such  case  no  liability  would  arise  against  the  one 
failing  to  fence.  McGill  v.  Compton,  66  111.  327.  We 
see  no  reason  therefore,  why  an  agreement,  such  as  is 
alleged  to  have  been  made  in  this  case,  should  not 
avail  appellee  to  escape  liability  for  his  failure  to  re- 
pair the  water  gate. 

It  is  urged  that  the  trial  court  erred  in  admitting 
and  excluding  certain  evidence  and  in  giving,  refusing 
and  modifying  certain  instructions.  A  careful  ex- 
amination of  the  record  discloses  no  ruling  of  the 
court  upon  the  evidence  that  could  have  operated  to 
the  prejudice  of  appellant.  The  evidence  offered  by 
appellant  in  rebuttal  was  of  a  character,  which  it  was 
within  the  discretion  of  the  court  to  admit  or  exclude, 
and  we  are  not  disposed  to  say  that  such  discretion 
was  abused. 

The  burden  of  proving  the  agreement  set  up  as  a 
defense  by  appellee,  was  upon  him,  and  the  fourth  in- 
struction given  at  the  request  of  appellant  and  the 
fourth  instruction  given  at  the  instance  of  appellee, 
80  informed  the  jury  in  substance. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 

Vol.  CZZZIV  22 
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B.  F.  Harrison  t.  Horace  G.  Longbrake  et  al. 

1.  HusBAiTD  AND  WIFE — wheti  conveyatice  from  former  to  latter 
toill  not  he  set  aside,  at  instance  of  creditors.  It  the  equity  of  the 
wife  is  first  in  time,  first  in  right,  and  is  first  consummated  by  a 
conyeyance  vesting  her  with  the  legal  title,  the  conveyance  will 
not  be  set  aside  at  the  instance  of  creditors  who  have  not  extended 
credit  upon  the  faith  of  the  husband's  ownership  of  the  land. 

2.  DECREE-rtrTien  not  set  aside  as  against  the  evidence.  Where 
the  evidence  In  the  record  is  so  contradictory  as  to  leave  the  minds 
of  the  Judges  of  the  Appellate  Ck>urt  in  doubt  as  to  the  merits  of  the 
controversy,  a  reversal  of  the  decree,  as  against  the  weight  of  the 
evidence,  will  not  be  ordered. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  DeWitt  oonnty; 
the  Hon.  Sotx>n  Philbbick,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

Lemon  &  Lemon,  for  appellant. 
Edwabd  J.  Sweeney,  for  appellees. 

Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 

This  is  a  bill  in  equity  in  the  nature  of  a  creditor's 
bill  filed  by  appellant  to  remove  an  alleged  fraudulent 
conveyance  by  appellee,  Horace  G.  Longbrake,  of  cer- 
tain real  estate,  out  of  the  way  of  an  execution  issued 
upon  a  judgment  recovered  by  appellant  against  said 
appellee. 

After  issue  joined  the  cause  was  referred  to  the 
master  in  chancery  to  take  and  report  the  proofs  with 
his  findings.  The  report  of  the  master  was  favorable 
to  appellees  and  recommended  that  the  bill  be  dis- 
missed for  want  of  equity.  The  chancellor  on  the  hear- 
ing upon  appellant's  exceptions  to  the  master's  report 
overruled  the  exceptions  and  entered  a  decree  in  con- 
formity with  the  recommendation  of  the  master.. 

The  main  facts  developed  by  the  evidence  are  sub- 
stantially as  follows:  On  December  14,  1893,  appel- 
lant recovered  a  judgment  against  Horace  G.  Long- 
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brake  for  $697.82,  which  was  revived  by  scire  facias 
June  27,  1904.  May  16,  1903,  one  Charles  B.  Tenney 
conveyed  to  said  Longbrake  95%  acres  of  land  for  the 
expressed  consideration  of  $7,331.25,  which  was  paid 
to  said  Tenney  in  cash,  the  money  therefor  being  real- 
ized as  follows:  $5,000,  from  Euth  Dragstrem  upon 
a  mortgage  loan  on  the  premises,  the  note  and  mort- 
gage therefor  being  executed  by  said  Longbrake  and 
his  wife  Josephine,  and  $2,331.25  from  William  Dun- 
bar upon  a  note  executed  by  said  Longbrake  as  princi- 
pal and  by  Wiley  Marvel  and  Samuel  0.  McCuUough 
as  sureties,  the  payment  of  which  latter  note  was  se- 
cured to  the  said  sureties  by  a  mortgage  on  114  acres 
of  land  belonging  to  Josephine  Longbrake.  On  May 
14,  1904,  appellees  Horace  G.  and  Josephine  Long- 
brake  conveyed  the  95%  acres  of  land  to  Charles  Long- 
brake  and  within  a  day  or  two  thereafter  Charles  Long- 
brake  conveyed  the  same  to  Josephine  Longbrake. 
There  is  evidence  tending  to  show  that  while  he  did 
not  disclose  such  agency  to  Tenney,  Horace  G.  Long- 
brake  negotiated  for  the  purchase  of  the  land  as  the 
agent  of  his  wife ;  that  the  deed  therefor  was  drafted 
and  executed  by  Tenney  in  Bloomington  and  that  the 
transaction  was  closed  in  Clinton;  that  Tenney  as- 
sumed that  the  deed  should  be  made  to  Horace  G. 
Longbrake  as  grantee;  that  when  the  deed  was  de- 
livered in  Clinton,  objection  was  made  to  it  upon  the 
ground  that  Josephine  Longbrake  should  have  been 
named  as  grantee  instead  of  Horace  G.  Longbrake, 
and  it  was  then  stated  that  it  made  no  difference  as 
the  title  could  be  subsequently  passed  by  a  conveyance 
to  Josephine. 

There  is  evidence  tending  to^show  that  Horace  G. 
Longbrake  was,  in  part,  moved  to  make  the  conveyance 
when  he  did  through  fear  that  the  judgment  obtained 
against  him  in  favor  of  appellant  might  be  revived 
and  enforced  against  the  land,  but  this  fact,  of  itself, 
could  not  affect  the  equities  of  his  wife.  The  debt  for 
which  the  judgment 'was  recovered  was   contracted 
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long  prior  to  the  conveyance  of  the  land  by  Tenney 
to  Horace  G.  Longbrake  and,  therefore,  could  not  have 
been  contracted  with  reference  to  the  ownership  of 
the  land  by  the  debtor,  and  at  the  time  of  the  convey- 
ance to  Josephine,  the  judgment  in  favor  of  appellant 
was  not  a  lien  upon  the  land. 

To  the  facts  as  found  by  the  master  in  chancery  and 
approved  by  the  chancellor,  the  rule  announced  and 
applied  in  Behrens  v.  Steidley,  198  HI.  303,  is  clearly 
applicable :  *'If  the  equity  of  the  wife  in  the  land  held 
in  the  husband's  name  is  first  in  time,  first  in  right 
and  is  first  consummated  by  a  conveyance  vesting  her 
with  the  legal  title,  that  title  will  be  sustained." 

The  evidence  in  the  record  is  so  contradictory  as  to 
leave  our  minds  in  somewhat  of  doubt  as  to  the  merits 
of  the  controversy,  but  this  situation  does  not  justify 
a  reversal  of  the  decree  involved.  McCormick  v. 
Miller,  102  HI.  208.  We  are  not  prepared  to  say  that 
the  findings  of  the  master  in  chancery  approved  by 
the  chancellor  are  against  the  clear  weight  of  the  evi- 
dence, and  the  decree  will,  therefore,  be  aflSrmed. 

Affirmed. 

The  motion  of  appellees  to  tax  the  cost  of  the  addi- 
tional abstract  filed  by  them  will  be  denied. 


Lina  E.  Sangster  y.  Lntie  E.  Hatch. 

1.  Instruction — when  invades  province  of  jury.  An  instmc- 
tion  which  singles  out  a  particular  fact  not  necessarily  controlling 
In  the  cause  and  directs  a  finding  as  to  such  fact,  invades  the  prov- 
ince of  the  jury. 

2.  Instruction — must  not  indicate  that  testimony  is  antagonistic. 
An  instruction  is  improper  which  singles  out  the  testimony  of  a 
particular  witness  as  being  antagonistic  to  other  testimony. 

3.  Instruction — upon  interest  of  party,  erroneous.  Where  both 
of  the  parties  to  a  cause  were  witnesses,  it  is  error  to  single  out 
one  of  such  parties  and  to  direct  the  attention  of  the  Jury  to  the 
situation  and  interest  of  such  party  in  the  result  of  the  suit,  with- 
out making  reference  to  the  situation  and  interest  of  the  other 
party  to  the  cause. 


Digitized  by 


Google 


Thied  District— a.  D.  1907.  341 

Sangster   v.    Hatch. 

Action  for  damages  for  alienation  of  affection.  Appeal  from  the 
Circuit  Court  of  Morgan  county;  the  Hon.  Owen  P.  Thompson, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1906. 
Reversed  and  remanded.    Opinion  filed  June  1,  1907. 

T.  F.  Smith  and  William  N.  Haibgrovb,  for  appel- 
lant 

Charles  A.  Babnes  and  Layman  &  Morbissey,  for 
appellee. 

Mr.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

This  is  a  suit  by  appellant  against  appellee  to  re- 
cover damages  for  the  alleged  alienation  by  appellee 
of  the  affections  of  the  husband  of  appellant.  A  trial 
by  jury  in  the  Circuit  Court  of  Morgan  county  re- 
sulted in  a  verdict  of  not  guilty  and  judgment  agahist 
appellant  for  costs. 

Appellant  and  Seaton  W.  Sangster  were  married 
October  1,  1884,  and  continued  to  live  together  as  hus- 
band and  wife  until  1900,  when  appellant's  husband 
absented  himself  from  her.  The  evidence  on  behalf 
of  appellant  tends  to  ^how  that  her  husband  then  be- 
came captivated  with  appellee ;  that  he  met  appellee  in 
Chicago  on  August  6,  1904,  at  the  Polk  street  railroad 
station,  and  accompanied  her  on  the  same  train  bound 
for  Kansas  City;  that  on  August  4,  1904,  he  and  ap- 
pellee occupied  the  same  apartments  in  a  hotel  in  Chi- 
cago; that  on  November  4,  1904,  he  and  appellee 
visited  the  exposition  at  St.  Louis  together;  and  that 
on  several  occasions  he  called  upon  appellee  at  her 
home  in  Jacksonville.  The  evidence  on  behalf  of  ap- 
pellee tends  to  show  that  she  had  no  personal  acquain- 
tance with  the  husband  of  appellant ;  that  she  was  con- 
fined at  her  home  in  Jacksonville  by  illness  during  the 
month  of  August,  1904;  and  that  appellant's  charges 
of  intimacy  between  her  husband  and  appellee  were 
predicated  upon  mistaken  identity. 

As  the  judgment  must  be  reversed  and  the  cause 
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remanded  for  error  in  giving  instructions,  we  refrain 
from  any  expression  of  opinion  regarding  the  weight 
of  the  evidence  or  the  merits  of  the  case. 

At  the  instance  of  appellee  the  court  gave  to  the 
jury  the  following,  among  other,  instructions : 

'^24.  The  court  further  instructs  the  jury  that  if 
the  evidence  of  the  defendant  and  of  the  witnesses 
introduced  by  her  show  to  the  jury  that  it  was  impos- 
sible for  said  defendant,  Mrs.  Lutie  K.  Hatch,  to  have 
been  at  the  Windsor-Clifton  Hotel  in  Chicago,  or  at 
the  Polk  street  depot  in  Chicago,  or  at  the  Fine  Arts 
Building  in  St.  Louis,  at  the  times  claimed  by  the 
plaintiff  and  her  witnesses,  then  the  jury  should  find 
their  verdict  for  the  defendant,  Mrs.  Hatch. 

*'25.  The  court  further  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  plaintiff  has 
sworn  positively  that  she  saw  the  defendant,  Mrs. 
Hatch,  in  Chicago  at  the  Polk  street  depot  on  August 
6,  1904,  and  that  the  defendant  has  sworn  just  as 
positively  that  she  was  not  there  on  that  date,  but  was 
in  Jacksonville,  Illinois,  and  if  the  jury  further  find 
from  consideration  of  all  the  evidence  in  this  case  that 
the  testimony  of  the  defendant  is  entitled  to  as  much 
credit  as  that  of  the  plaintiff,  and  that  the  same  is 
corroborated  to  the  same  extent,  then  so  far  as  that 
point  is  concerned,  the  jury  should  find  for  Uie  de- 
fendant, Mrs.  Hatch. 

^^26.  The  court  instructs  the  jury  that  while  the  law 
makes  plaintiff  a  competent  witness  in  this  case,  yet 
the  jury  have  a  right  to  take  into  consideration  her 
situation  and  interest  in  the  result  of  this  case,  and 
all  the  circumstances  which  surround  her,  and  to  give 
to  her  testimony  such  weight  and  only  such  weight  as 
in  your  judgment  it  is  fairly  entitled  to.'* 

The  twenty-fourth  instruction  is  objectionable  as 
being  argumentative.  Furthermore,  it  improperly 
singles  out  certain  occasions  involved  in  the  evidence 
and  omits  any  reference  to  other  occasions,  such  as 
the  alleged  visits  by  appellant's  husband  to  the  home 
of  appellee  in  Jacksonville. 

The  twenty-fifth  instruction  is  subject  to  objection 
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in  several  particulars.  It  infringes  upon  the  province 
of  the  jury.  It  singles  out  a  particular  fact,  not  neces- 
sarily controlling  in  the  case,  and  directs  a  finding  as 
to  such  fact.  It  singles  out  the  testimony  of  particular 
witnesess  as  being  antagonistic. 

The  twenty-sixth  instruction  should  not  have  been 
given.  Appellee,  as  well  as  appellant,  was  a  witness 
in  the  case,  but  the  instruction  identifies  appellant  and 
directs  the  attention  of  th6  jury  to  her  situation  and 
interest  in  the  result  of  the  case,  without  any  refer- 
ence to  the  situation  and  interest  of  appellee  in  the 
result  of  the  case.  The  instruction  was  calculated  to 
impress  the  jury  with  the  thought  that  the  court  enter- 
tained some  special  reason  for  discrediting  the  testi- 
mony of  appellant,  which  did  not  apply  to  the  testi- 
mony of  appellee.  The  instruction  should  have  been 
so  drawn  as  to  apply  to  either  party  to  the  suit  with- 
out designating  either.  C.  &  E.  I.  R.  R.  Co.  v.  Bur- 
ridge,  211  ni.  9;  Taylor  v.  Crowe,  122  111.  App.  518. 

These  instructions  could  not  have  been  otherwise 
than  prejudicial  to  appellant,  and  the  judgment  will, 
therefore,  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  Briquette  Fuel  Company  of  St.  Louis  ?.  Dayid  Dayis. 

1.  Contract — how  to  he  construed.  A  contract  is  to  be  construed 
with  due  regard  to  the  object  and  purpose  which  the  parties  had 
in  entering  into  it. 

2.  Contract — when  cannot  he  assigned  so  as  to  enable  assignee 
to  maintain  action  thereon  in  his  own  name,  A  contract  in  writing 
to  pay  money  conditionally  is  not  so  assignable  as  to  enable  the  as- 
signee to  sue  thereon  in  his  own  name. 

Assumpsit  firror  to  the  City  Court  of  Litchfield;  the  Hon.  Paitl 
McWiLLiAMB,  Judge,  presiding.  Heard  in  this  court  at  the  Novem- 
ber term,  1906.    Reversed  and  remanded.    Opinion  filed  June  1,  1907. 

Cbeighton  &  Gassaway,  for  plaintiff  in  error. 
J.  H.  Attebbuky,  for  defendant  in  error. 
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Me.  Justice  Baume  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  prosecutes  this  writ  of  error  to 
reverse  a  judgment  for  $1,620,  recovered  against  it  by 
defendant  in  error  in  the  City  Court  of  Litchfield,  for 
a  balance  alleged  to  be  due  upon  the  purchase  price 
of  certain  personal  property. 

The  contract  introduced  in  evidence,  together  with 
the  indorsements  appearing  thereon,  upon  which  the 
action  was  based,  are,  as  follows: 

*' Litchfield,  Illinois,  July  5,  J  902. 
*'The  Litchfield  Car  Works  hereby  sells  to  S.  G.  Gil- 
lespie of  Smithboro,  Illinois,  the  engine,  boilers,  and 
other  connections,  railroad  tracks,  buildings,  tools, 
the  buildings  belonging  to  the  said  Litchfield  Car 
Works  situated  on  ground  belonging  to  the  C.  C.  C. 
&  St.  L.  Railway. 

**The  said  S.  G.  Gillespie  hereby  purchases  the 
above  described  property  and  agrees  to  pay  to  the 
said  Litchfield  Car  Works  for  same  the  sum  of  $1,900. 
Said  payment  to  be  made  within  sixty  days  from  this 
date,  provided  that  the  Litchfield  Car  Works  shall 
secure  for  said  Gillespie  an  assignment  of  their  lease 
covering  said  property  (belonging. to  said  C.  C.  C.  & 
St.  L.  Railway)  or  secure  a  new  lease  directed  to  said 
Gillespie  covering  said  property  for  a  term  of  20 
years  at  an  annual  rental  of  $100.00. 

**It  is  further  agreed  that  if  said  lease  is  secured 
and  said  money  paid  as  above  set  forth,  the  Litch- 
field Car  Works  shall  assign  to  said  Gillespie  any  bene- 
fits that  may  accrue  to  them  on  account  of  a  certain 
later  track  contract  that  said  corporation  has  hereto- 
fore made  with  the  C.  C.  C.  &  St.  L.  Railway. 

Litchfield  Cab  Works, 
D.  Davis,  President. 
S.  G.  Gillespie, 
F.  E.  Bush. 

**  November  14,  1902. 
**This  contract  assigned  to  David  Davis,  together 
with  the  property  therein  mentioned. 

Litchfield  Car  Works, 
By  D.  Davis,  President. 
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**  November  14,  1902. 
**The  interest  of  S.  G.  Gillespie  in  the  above  contract 
having  ceased  and  the  St.  Louis  Briquette  Fuel  Com- 
pany having  purchased  the  property  described  in  said 
contract,  the  said  St.  Louis  Briquette  Fuel  Company 
assumes  the  payment  of  the  balance  due  on  said  con- 
tract. 

F.  E.  Bush.'' 

S.  G.  Gillespie,  named  as  purchaser  in  the  contract 
of  July  5,  1902,  was  employed  by  plaintiff  in  error 
to  find  a  suitable  location  and  property  for  its  busi- 
ness and  the  contract  was  entered  into  by  him  for  and 
in  behalf  of  plaintiff  in  error.  This  fact  was  known 
to  the  Litchfield  Car  Works  and  to  defendant  in  error, 
its  president.  The  signature  of  F.  E.  Bush  to  the 
original  contract  appears  affixed  thereto  by  error. 
Bush  was  not  present  when  that  contract  was  exe- 
cuted, and  the  only  satisfactory  explanation  which  the 
record  discloses  as  to  how  his  name  appears  signed 
to  the  contract  is,  that  when  he  was  about  to  sign  the 
indorsement,  or  additional  contract  under  date  of 
November  14,  1902,  he  inadvertently  affixed  his  signa- 
ture to  the  original  contract  following  the  signature  of 
S.  G.  Gillespie,  supposing  the  original  contract  to  be 
the  additional  contract.  Bush  was  the  general  man- 
ager of  plaintiff  in  error,  and  his  authority  to  sign 
the  additional  contract  on  behalf  of  plaintiff  in  error 
is  not  questioned. 

At  the  time  the  original  contract  was  entered  into 
the  Litchfield  Car  Works  had  a  written  license  or  lease 
from  the  C,  C,  C.  &  St.  L.  Ry.  Co.  for  the  use  of 
certain  premises  in  the  city  of  Litchfield,  for  the  term 
of  twenty  years  from  March  1,  1898,  at  an  annual 
rental  of  $100.  The  license  provided  that  it  should 
not  be  assigned  by  the  licensee  without  the  consent  of 
the  licensor  indorsed  thereon  in  writing.  The  follow- 
ing indorsement  appears  upon  the  license: 
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**  Litchfield,  III.,  Nov.  22, 1902. 
**This  lease  is  assigned  to  the  St.  Louis  Briquette 
Fuel  Company. 

Litchfield  Cab  Works, 
D.  Davis,  Prest." 

No  consent  by  the  licensor  to  the  assignment  is  in- 
dorsed upon  the  instrument. 

That  the  interest  of  plaintiff  in  error  in  the  property 
described  in  the  contract  was  recognized  by  the  Litch- 
field Car  Works  and  by  defendant  in  error,  prior  to 
November  14, 1902,  the  date  of  the  additional  contract, 
is  evident  from  the  fact  that  on  October  11,  1902,  the 
following  receipt  was  given: 

"Litchfield,  III.,  October  11, 1902. 
"Received  of  F.  E.  Bush,  One  Hundred  ($100.00) 
Dollars  to  apply  on  contract  of  July  5, 1902,  with  S.  G. 
Gillespie. 

Litchfield  Cab  Wobks, 
D.  Davis,  Presf 

Subsequent  to  November  14,  1902,  plaintiff  in  error 
made  two  other  payments  upon  the  contract,  one  of 
$150  and  one  of  $30,  so  that  at  the  time  suit  was  insti- 
tuted there  remained  unpaid  the  sum  of  $1,620,  being 
the  amount  of  the  verdict  and  judgment. 

The  case  was  tried  in  the  court  below  upon'  the 
theory  that  the  additional  contract  of  November  14, 
1902,  constituted  an  independent,  unconditional  under- 
taking upon  the  part  of  plaintiff  in  error  to  pay  the 
balance  due  on  the  original  contract  of  July  5,  1902; 
that  the  proviso  in  the  original  contract  requiring 
the  Litchfield  Car  Works  to  secure  to  the  purchaser 
of  the  personal  property  therein  described  an  assign- 
ment of  its  lease  covering  the  real  estate,  or  to  secure 
a  new  lease  thereof  to  the  purchaser  for  the  term  of 
twenty  years  at  an  annual  rental  of  $100,  formed  no 
part  of  the  agreement  between  the  parties.  The  court, 
in  effect,  so  instructed  the  jury.  This,  we  think,  was 
error. 
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By  the  additional  contract  of  November  14,  1902, 
plaintiff  in  error,  the  real  party  in  interest  in  the  origi- 
nal contract,  was  merely  substituted  for  S.  G.  Gilles- 
pie, the  nominal  party  therein,  and  the  two  contracts 
are  to  be  considered  together.  Plaintiff  in  error 
thereby  expressly  assumed  the  payment  of  the  bal- 
ance due  on  the  original  contract,  and  the  original 
contract  must,  therefore,  be  looked  to  for  the  purpose 
of  determining  the  character  and  extent  of  the  obli- 
gation thereby  assumed.  It  was  known  and  imder- 
stood  by  the  Litchfield  Car  Works  and  by  defend- 
ant in  error,  when  the  original  and  additional  contracts 
were  entered  into,  that  the  securing  of  a  lease  by  plaint- 
iff in  errot"  of  the  real  estate  upon  which  the  property 
sold  was  situated,  was  necessary  for  the  purposes  and 
business  of  plaintiff  in  error,  and  one  of  the  main 
considerations  which  moved  the  agents  of  plaintiff  in 
error  to  execute  the  contracts. 

Contracts  are  to  be  construed  with  due  regard  to 
the  objects  and  purposes  which  the  parties  had  in  en- 
tering into  them  (Terra  Cotta  Lumber  Co.  v.  Owens, 
167  111.  360),  and  so  construing  the  contracts  here  in- 
volved, it  was  incumbent  upon  the  promisee,  before  a 
recovery  could  be  had,  to  show  that  the  conditions  and 
obligations  imposed  upon  the  Litchfield  Car  Works 
had  been  performed  and  fulfilled,  or  that  plaintiff  in 
error  had  waived  such  performance  and  fulfillment. 

While  the  contract  is  an  instrument  In  writing  for 
the  payment  of  money,  it  may  well  be  doubted  whether 
it  is  assignable  so  as  to  entitle  defendant  in  error  to 
maintain  an  action  thereon  in  his  own  name.  The 
obligation  to  pay  being  not  absolute,  but  conditional, 
extrinsic  proof  is  necessary  to  show  performance  of 
the  condition.  In  Potter  v.  Qronbeck,  ,117  111.  404,  it 
was  held  that  ah  instrument  depending  upon  extrinsic 
proof,  before  it  becomes  a  binding  obligation  for  the 
payment  of  money,  is  not  assignable,  under  the  stat- 
ute, so  as  to  vest  the  legal  title  in  the  assignee. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Chicago  &  Eastern  Illinois  Railroad  Company  y*  E.  B. 

Boggs. 

Cabhieb — when  liahility  of,  for  negligence^  to  to  consignor  and 
not  to  consignee.  Where  a  Bhipment  is  made  to  the  consignee  who 
has  not  agreed  to  accept  the  same  unless  the  merchandise  is  up 
to  a  certain  grade,  the  right  of  action  for  negligence  in  trans^ 
porting  is  In  the  consignor  where  the  consignee  rejects*  the  ship- 
ment. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Moultrie 
county;  the  Hon.  Paul  Mc Williams,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1906.  Affirmed.  Opinion  filed  June 
1,  1907. 

Eden  &  Mabtin,  for  appellant. 
Edwik  J.  Miller,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  by  appellee  against 
appellant  to  recover  damages  alleged  to  have  resulted 
through  the  negligence  of  appellant  in  transporting 
com  from  Kirksville,  Illinois,  to  Nashville,  Tennessee. 
A  trial  by  jury  in  the  Circuit  Court  of  Moultrie  county 
resulted  in  a  verdict  and  judgment  against  appellant 
for  $334. 

March  12,  1903,  the  Big  Four  Elevator  Co.,  of  Mat- 
toon,  purchased  of  appellee  one  car  No.  3,  or  better, 
com  at  forty  cents  a  bushel,  f.  o.  b.  Kirksville,  Illi- 
nois, Nashville,  Tennessee,  weights  and  grades.  The 
car  was  to  be  billed  to  order  of  appellee,  with  direc- 
tions to  notify  the  purchaser  at  Nashville.  March 
20th,  appellee  loaded  car  No.  2754  of  appellant  with 
No.  3  com  for  shipment  to  Nashville  and  the  same  was 
carried  by  appellant  to  Mt.  Vernon,  Illinois,  where  it 
arrived  March  22nd,  and  was  transferred  to  the  '^y 
track  to  be  carried  to  Nashville  by  the  L.  &  N.  Rail- 
road.    Thereafter,  the  L.  &  N.  Eailroad  having  in- 
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spected  the  car  and  found  it  out  of  repair,  switched  it, 
together  with  an  empty  car,  on  appellant's  track  for 
the  purpose  of  having  the  com  reloaded.  The  corn 
was  then  reloaded  by  appellant  in  the  L.  &  N.  car, 
and  that  car  switched  on  the  *'Y.''  The  L.  &  N.  Eail- 
road  then  weighed  the  car^  and  finding  it  overloaded 
refused  to  carry  it  and  switched  it  back  to  appellant's 
track  where  a  portion  of  the  corn  was  transferred  by 
appellant  to  another  car  belonging  to  the  L.  &  N.  Rail- 
road. On  April  3rd  the  two  cars  left  Mt.  Vernon  for 
Nashville,  via  the  L.  &  N.  Railroad,  and  arrived  in 
Nashville  April  8th.  About  March  30th,  appellee  not 
having  been  advised  of  the  arrival  of  the  corn  at  Nash- 
ville, notified  the  agent  of  appellant  at  Sullivan  and 
was  informed  that  necessary  steps  would  be  taken  to 
trace  the  shipment.  The  bill  of  lading  for  the  corn 
was  sent  to  the  Bill-Duff  Commission  Co.,  at  Nash- 
ville, and  there  is  some  evidence  tending  to  show  that 
on  April  3rd  Mr.  Bell  caused  the  agent  of  the  L.  &  N. 
Railroad  to  be  notified  that  his  company  was  expect- 
ing a  shipment  of  com  from  Kirksville  in  appellant's 
car  No.  2754.  However  this  may  be,  the  evidence  tends 
to  show  that  a  few  days  thereafter  Mr.  Bell  saw  two 
L.  &  N.  cars  on  the  track  tagged  Big  Four  Elevator 
Co.,  and  that  he  called  the  attention  of  an  employe  of 
the  L.  &  N.  Railroad  to  the  fact  and  suggested  that 
those  cars  might  contain  the  com  which  was  shipped 
in  appellant's  car  No.  2754,  and  that  he  was  informed 
by  the  employe  that  the  L.  &  N.  Railroad  was  then 
tracing  said  cars.  Two  or  three  days  thereafter  an 
agent  of  the  L.  &  N.  Railroad  notified  the  commission 
company  that  the  two  cars  mentioned  contained  the 
com  shipped  in  appellant's  car.  Thereupon  the  com- 
mission company,  on  April  20th,  surrendered  the  bill 
of  lading  and  the  two  cars  were  delivered  at  the  ele- 
vator on  April  24th.  When  the  cars  were  unloaded 
the  com  was  found  to  be  hot,  blue-eyed  and  swollen 
and  was  marked  by  the  inspector  *'N.  E.  G.,"  mean- 
ing, no  established  grade. 
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Appellee  was  required  to  pay  freight  charges 
amounting  to  $122.74,  demurrage  amounting  to  $16, 
and  charges  for  insurance  and  for  handling,  cleaning 
and  drying  the  damaged  com,  amounting  to  $76.54-, 
making  a  total  of  $215.54.  The  corn  sold  for  thirty 
cents  a  bushel,  or  approximately  $120  less  than  the 
contract  price. 

It  is  insisted  on  behalf  of  appellant  that  appellee 
having  sold  the  corn  at  Kirksville,  the  right  of  action 
for  damages,  if  any,  resulting  from  delay  is  in  the 
purchaser,  and  not  in  appellee.  While  the  question 
does  not  appear  to  have  been  raised  in  the  trial  court, 
we  are  clearly  of  opinion  that  under  the  facts  of 
this  case  the  suit  was  properly  brought  by  appellee. 
The  com  was  consigned  to  the  order  of  appellee  and 
the  terms  of  the  sale  required  that  it  should  grade  No. 
3,  or  better,  at  Nashville. 

If  the  com  did  not  grade  No.  3,  or  better,  at  Nash- 
ville, the  purchaser  was  not  bound  to  receive  it,  and 
the  sale  was,  therefore,  a  sale  upon  conditions  to  be 
performed  at  Nashville.  The  corn  having  failed  to 
come  up  to  grade  at  Nashville  and  the  purchaser  not 
asserting  any  rights  under  his  contract  of  purchase 
and  bill  of  lading,  which  appellee  had  indorsed  and 
delivered  to  it,  the  sale  was  never  consunnnated,  and 
the  right  of  action  for  damages  against  the  party  re- 
sponsible therefor  is  in  appellee. 

It  is  further  urged  that  appellee  was  responsible  for 
overloading  the  car  at  Kirksville  and  for  the  conse- 
quent delay  in  Mt.  Vernon  incident  to  necessarily  re- 
loading the  corn.  The  car  as  loaded  by  appellee  was 
received  by  appellant  at  Kirksville  without  objection 
and  no  facilities  were  afforded  by  appellant  at  that 
point  to  weigh  the  car.  Under  the  circumstances,  we 
do  not  think  appellant  is  in  a  position  to  shift  the 
responsibility  for  that  delay  upon  appellee.  Further- 
more, the  length  of  time  consumed  by  appellant  in  re- 
loading the  com  at  Mt.  Vernon,  and  by  its  connecting 
line  in  carrying  it  from  Mr.  Vernon  to  Nashville,  was 
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manifestly  unreasonable.  The  com  was  in  Mt.  Vernon 
from  March  22nd  to  April  3rd,  and  did  not  arrive  in 
Nashville  until  April  8th.  It  appears  from  the  uncon- 
tradicted evidence  in  the  record  that  the  length  of  time 
necessary  to  transport  a  car  from  Mt.  Vernon  to  Nash- 
ville is  one  day. 

It  may  be  doubted  whether  the  connecting  carrier  of 
appellant  was  responsible  for  all  of  the  delay  that 
occurred  at  Nashville  after  the  arrival  of  the  corn  and 
until  it  was  delivered  to  the  commission  company,  but 
the  evidence  justifies  the  conclusion  that  it  was  unable 
to  identify  the  shipment  upon  its  arrival  and  that  an 
unreasonable  length  of  time  intervened  before  the  com- 
mission company  was  assured  that  the  two  cars  of 
the  L.  &  N.  Railroad  contained  the  com  which  was 
shipped  by  appellee. 

The  evidence  tends  to  show  that  during  the  season 
of  the  year  when  the  shipment  in  question  was  made 
com  confined  in  cars  from  six  to  ten  days  will  germi- 
nate and  become  heated  and  damaged,  and  we  are 
clearly  of  opinion  that  the  damage  resulting  to  ap- 
pellee is  due  to  the  negligence  of  appellant  and  its  con- 
necting carrier. 

It  is  urged  that  the  freight  and  demurrage  charges 
paid  by  appellee  are  not  proper  elements  of  damage 
to  be  recovered  by  him.  Appellee  had  sold  his  corn 
at  forty  cents  a  bushel,  f.  o.  b.  Kirksville,  conditioned 
upon  its  grading  No.  3,  or  better,  at  Nashville.  The 
evidence  tends  to  show  that  the  com  when  shipped 
was  of  a  quality,  which,  if  transported  to  Nashville 
without  unreasonable  delay,  would  have  graded  there 
as  No.  3,  or  better.  The  purchaser  not  being  bound 
to  receive  the  com,  because  of  its  damaged  condition, 
appellee  was  obliged  to  pay  the  freight  and  demur- 
rage charges  in  order  to  obtain  it  and  fit  it  for  sale, 
and  was  entitled  to  recover  the  charges  so  paid. 

The  receipts  showing  the  payment  by  appellee  of 
the  freight  and  demurrage  charges,  and  the  certificates 
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of  inspection  of  the  com,  were  not  improperly  admit- 
ted in  evidence. 

There  is  no  substantial  error  in  the  record  and  the 
judgment  will  be  affirmed. 

Affirmed. 


Edward  J.  Eck  y.  H.  M.  Haydon  et  al. 

1.  Husband  and  wife — how  conveyance  between,  viewed  where 
attacked  hy  creditorn.  Where  a  conveyance  from  husband  to  wife  is 
sought  to  be  set  aside  by  the  creditors  of  the  former,  courts  of 
equity  will  closely  scrutinize  the  transaction. 

2.  Pbefebence — right  of  husband  to  make,  in  favor  of  wife. 
Where  the  contractual  relation  of  debtor  and  creditor  actually  exists 
between  husband  and  wife,  the  husband  may  for  a  valuable  con- 
sideration and  in  good  faith  prefer  his  wife  to  his  other  creditors. 

Bill  in  equity.  Error  to  the  Circuit  Court  of  Moultrie  county;  the 
Hon.  Solon  Philbbick,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1906.    Aillrmed.    Opinion  filed  June  1,  1907. 

John  E.  Jeknings  and  Johk  G.  Fbiedmbyeb,  for 
plaintiff  in  error. 

E.  M.  Peadeo,  for  defendants  in  error. 

Mb.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  filed  his  bill  in  equity  in  the  nature 
of  a  creditor's  bill  to  remove  an  alleged  fraudulent 
conveyance  by  defendant  in  error,  H.  M.  Haydon,  of 
certain  real  estate  out  of  the  way  of  an  execution  is- 
sued upon  a  judgment  by  confession  for  $880  in  favor 
of  plaintiff  in  error  against  said  defendant  in  error. 
Upon  the  hearing  in  the  Circuit  Court  of  Moultrie 
county  a  decree  was  entered  by  the  chancellor  dis- 
missing the  bill  for  want  of  equity. 

The  judgment  by  confession  in  favor  of  plaintiff 
in  error  was  recovered  February  29,  1904,  upon  two 
notes  executed  Misiy  6,  1903. 
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At  the  time  said  notes  were  given  by  defendant  in 
error,  H.  M.  Haydon,  he  was  the  owner  in  fee  of  the 
undivided  one-half  of  lots  5  and  6,  in  block  17,  of  the 
original  town  plat  of  the  city  of  Sullivan,  except  a 
strip  thirty  feet  east  and  west  by  ten  feet  north  and 
south  out  of  the  northeast  comer  of  said  lot  6,  also 
lots  3  and  10  and  ten  feet  off  the  west  side  of  lots  2 
and  11  in  block  19  in  Ganfield's  railroad  addition  to 
the  city  of  Sullivan.  The  title  to  the  other  undivided 
one-half  of  said  real  estate  was  in  defendant  in  error, 
Rosa  A.  Haydon,  the  wife  of  said  H.  M*.  Haydon. 

H.  M.  Haydon  and  Eosa  A.  Haydon  were  married 
October  28,  1900,  and  the  evidence  introduced  on  be- 
half of  defendants  in  error  tends  to  show  that  at 
the  time  of  her  marriage,  the  said  Rosa  A.  Haydon 
had  $900  in  cash  and  that  on  the  day  following  her 
marriage  she  received  from  her  brother  as- her  share 
of  the  estate  of  her  grandmother,  together  with  inter- 
est thereon,  the  sum  of  $1,700.  The  evidence  further 
tends  to  show -that  on  October  29,  1900,  said  Eosa  A. 
Haydon  loaned  to  her  husband  the  sum  of  $1,600,  tak- 
ing his  note  therefor;  that  thereafter  she  loaned  to 
her  husband  at  various  times  other  sums  of  money 
amounting  in  the  aggregate  to  $2,000,  taking  his  note 
therefor;  that  the  consideration  for  the  undivided  one- 
third  of  lots  5  and  6  in  block  17,  heretofore  described, 
conveyed  to  Rosa  A.  Haydon  and  H.  M.  Haydon 
jointly,  was  paid  by  Eosa  A.  Haydon,  and  that  the 
consideration  of  $600  paid  for  lots  3  and  10  and  por- 
tion of  lots  2  and  11  in  block  19,  heretofore  described, 
and  which  were  conveyed  to  them  jointly,  was  fur- 
nished by  Eosa  A.  Haydon. 

November  18,  1902J,  H.  M.  Haydon  and  Eosa  A., 
his  wife,  conveyed  by  warranty  deed  to  B.  B. 
Haydon,  the  father  of  H.  M.  Haydon,  all  of  the 
real  estate  above  described  and  here  involved,  for 
the  expressed  consideration  of  $2,000,  and  upon 
the  same  day  the  said  B.  B.  Haydon  conveyed 
said  real  estate  to  Eosa  A.  Haydon.    The. evidence  in- 

ToL.  CXXXIV  23 
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troduced  on  behalf  of  defendants  in  error  tends  to 
show  that  upon  the  execution  of  the  conveyance  to  her 
of  said  real  estate,  the  said  Bosa  A.  Haydon  surren- 
dered to  her  husband  the  note  for  $2,000  she  then  held 
against  him.  A  portion  of  the  real  estate  conveyed 
was  encumbered  by  a  mortgage  for  $1,000,  and  the 
evidence  tends  to  show  that  the  value  of  the  undivided 
one-half  interest  of  H.  M.  Haydon  in  said  real  estate 
was  less  than  $2,000. 

There  is  no  direct  evidence  in  the  record  contradict- 
ing the  positive  evidence  introduced  on  behalf  of  de- 
fendants in  error,  relative  to  the  transactions  between 
H.  M.  Haydon  and  his  wife.  The  note  for  $1,600 
above  mentioned,  alleged  to  have  been  given  by  H.  M. 
Haydon  to  his  wife,  October  29,  1900,  was  offered  in 
evidence,  and  so  far  as  the  record  shows,  its  genuine- 
ness as  a  note  given  tit  the  time  it  purports  to  have 
been,  was  not  questioned. 

The  note  for  $2,000  alleged  to  have  been  surren- 
dered by  Rosa  A.  Haydon  to  her  husband  at  the  time 
of  the  conveyance  of  the  real  estate  to  her,  is  said  to 
have  been  destroyied  and  was  not,  therefore,  offered 
in  evidence,  but  both  husband  and  wife  testify  that 
such  a  note  was  given  and  surrendered.  That  the  $600 
paid  for  the  lots  in  block  19,  above  described,  was  paid 
by  Rosa  A.  Haydon  out  of  her  individual  funds,  is 
established  by  proof  that  she  gave  her  check  there- 
for, which  was  paid,  in  the  usual  course  of  business,  by 
the  bank  out  of  moneys  deposited  in  her  name. 

True,  there  are  circumstances  in  evidence  which  in 
some  degree  tend  io  contradict  and  impeach  the  testi- 
mony of  defendants  in  error  relative  to  the  receipt 
and  accumulation  by  Rosa  A.  Haydon  of  a  portion  of 
the  money  which  she  claims  to  have  loaned  to  her  hus- 
band, but  after  a  careful  examination  of  the  record 
we  are  not  prepared  to  say  they  are  of  sufficient  proba- 
tive force  to  justify  us  in  setting  aside  the  findings 
of  the  chancellor  upon  the  merits  of  the  case. 

The  intimate  relation  existipg  between  a  husband 
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and  wife  affords  a  cloak  for  fraud  in  their  dealings 
with  each  other  to  the  prejudice  of  third  parties,  which 
requires  a  court  of  equity  to  scrutinize  with  suspicion 
their  conduct  in  that  regard,  and  to  demand  that  the 
good  faith  of  their  transactions  be  clearly  established 
by  the  evidence. 

Where,  however,  it  appear^  that  the  contractual 
relation  of  debtor  and  creditor  actually  exists  between 
husband  and  wife,  the  husband  may,  for  a  valuable 
consideration,  and  in  good  faith,  prefer  his  wife  to 
his  other  creditors.  German  Ins.  Co.  v.  Bartlett,  188 
111.  165. 

The  decree  of  the  Circuit  Court  will  be  aflSrmed. 

Affirmed. 


Thomas  Crowe  t.  Otto  Taylor. 

li  Cons — ponder  of  court  with  respect  to  taxation  of,  CoBta  are 
purely  matters  of  statutory  regulation  and  they  may  not  be  ad- 
judged against  a  party  upon  merely  equitable  or  moral  grounds. 
For  a  like  reason,  it  may  be.  said  that  where  the  statute  designates 
and  directs  a  specific  item  to  be  taited  as  costs  and  recovered  by  the 
successful  party  to  a  litigation,  courts  are  not  authorized  to  relieve 
^the  unsuccessful  party  of  the  payment  of  such  costs  upon  merely 
equitalde  or  moral  grounds. 

2.  Costs — what  taxable  for  transcript  of  cJerk^  Where  the  clerk 
makes  up  the  transcript  of  the  record  for  appeal  without  using  the 
original  bill  of  exceptions,  the  costs  which  are  taxable  in  favor  of 
the  successful  party  are  those  costs  fixed  by  statute  and  not  the 
amount  which  the  successful  party  upon  the  appeal  may  have  actu- 
ally paid  for  the  making  up  of  such  transcript 

Trespass.  Error  to  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  M.  Hasbis,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

Cloud  &  Thompson  and  Frank  Lindley,  for  plaint- 
iff in  error. 

Chables  M.  Peibce  and  Schneider  &  ScHNEn)£R,  for 
defendant  in  error. 
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Mb.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

This  writ  of  error  is  prosecuted  to  reverse  an  order 
of  the  Circuit  Court  of  Ford  county  in  the  matter  of 
the  motion  by  plaintiff  in  error  to  retax  certain  costs 
in  a  case  in  which  defendant  in  error  was  plaintiff 
and  plaintiff  in  error  was  defendant.  In  an  action 
of  trespass  in  the  Circuit  Court  of  Ford  county  by 
defendant  in  error  against  plaintiff  in  error  there  was 
a  verdict  for  plaintiff  in  error  and  judgment  against 
defendant  in  error  for  costs,  from  which  judgment  de- 
fendant in  error  prayed  an  appeal  to  the  Appellate 
Court. 

Defendant  in  error  procured  from  the  shorthand  re- 
porter of  the  Circuit  Court  a  typewritten  transcript 
of  the  shorthand  notes  of  the  evidence  and  paid  to  such 
shorthand  reporter  therefor  $121.50,  and  also  pro- 
cured from  said  shorthand  reporter  a  carbon  copy  of 
said  transcript,  for  which  he  paid  $13.50.  The  clerk 
of  the  Circuit  Court  then  taxed  as  costs  in  the  case 
the  sum  of  $135.50,  being  the  total  amount  of  the  pay- 
ments by  defendant  in  error  to  the  shorthand  reporter. 
The  original  transcript  of  the  shorthand  reporter's 
notes  was  incorporated  in  the  bill  of  exceptions,  which 
was  filed  and  remained  with  the  papers  in  the  case  in. 
the  office  of  the  circuit  clerk  and  the  carbon  copy  was 
incorporated  in  the  transcript  of  the  record,  which 
was  filed  in  the  office  of  the  clerk  of  the  Appellate 
Court.  For  his  fees  in  making  up  the  transcript  of 
the  record  and  comparing  the  copy  of  the  bill  of  ex- 
ceptions, the  clerk  of  the  Circuit  Court  taxed  as  his 
costs  in  the  case  the  sum  of  $50.75.  Upon  appeal  to 
the  Appellate  Court,  the  judgment  of  the  Circuit  Court 
was  reversed  and  the  cause  remanded  for  another 
trial.  In  making  up  a  fee  bill  on  appeal,  the  clerk 
of  the  Appellate  Court  taxed  as  costs  in  favor  of  de- 
fendant in  error  and  against  plaintiff  in  error,  the 
unsuccessful  party  on  such  appeal,  the  sum  of  $177, 
being  the  cost  of  the  transcript  furnished  by  defend- 
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ant  in  error,  as  computed  at  fifteen  cents  for  each  one 
hundred  words  thereof.  Plaintiff  in  error  paid  the 
taxable  costs  in  the  Appellate  Court,  including  said 
sum  of  $177,  and  that  amount  was  paid  by  the  clerk 
of  the  Appellate  Court  to  defendant  in  error,  as  and 
for  the  cost  of  the  transcript  furnished  by  him,  taxed 
in  pursuance  of  the  statute. 

Thereafter,  the  case  was  again  tried  in  the  Circuit 
Court  of  Ford  county,  where  there  was  a  verdict 
against  plaintiff  in  error  for  $125  damages  and  judg- 
ment thereon  for  that  amount,  together  with  costs  of 
suit. 

The  motion  of  plaintiff  in  error  to  retax  costs  repre- 
sents that  the  sum  of  $177  paid  by  him  to  the  clerk 
of  the  Appellate  Court,  as  costs  taxed  for  the  tran- 
script of  the  record  filed  in  said  court,  are  the  same 
costs  which  are  taxed  by  the  clerk  of  the  Circuit  Court 
at  $135,  and  asks  that  the  clerk  of  the  Circuit  Court 
be  directed  to  retax  said  item  of  costs  against  the  de- 
fendant in  error.  Upon  the  hearing  on  said  motion, 
the  Circuit  Court  entered  an  order  overruling  the 
motion  as  to  $121.50  of  the  $135  taxed  as  costs  for 
the  original  transcript  of  the  evidence,  and  sustain- 
ing the  same  as  to  $13.50,  taxed  as  costs  for  a  copy 
of  the  said  transcript  of  evidence. 

Section  2  of  the  act  in  relation  to  the  appointment 
,of  shorthand  reporters  and  prescribing  their  duties 
and  compensation,  so  far  as  it  is  here  pertinent,  is,  as 
follows:  *'Said  reporters  shall  be  allowed  to  charge 
not  to  exceed  fifteen  cents  per  hundred  words  for  mak- 
ing transcripts  •  of  said  shorthand  notes,  to  be  paid 
in  the  first  instance  by  the  party  on  whose  behalf  such 
transcript  is  ordered,  and  allowed  and  taxed  as  costs 
in  the  suit,  and  the  transcript  when  so  paid  for  by 
the  party  ordering  it  and  the  charges  for  the  same  is 
taxed  as  costs,  the  same  shall  be  filed  and  remain  with 
the  papers  in  the  case.''    Kurd's  Stat.  1905,  616. 

Section  1  of  an  act  concerning  fees  and  costs  on 
appeal  and  error  provides  as  follows:    ''That  when- 
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ever  any  party  to  any  snit  or  proceeding  in  any  court 
of  record  in  this  state,  desires  to  take  an  appeal  or 
prosecute  a  writ  of  error  from  any  judgment  or  decree 
of  such  court,  rendered  in  any  such  suit  or  proceed- 
ing to  the  Appellate  or  Supreme  Court  and  shall  pre- 
sent to  the  clerk  of  such  court,  where  such  judgment 
or  decree  was  rendered,  a  fair  copy  of  the  bill  of  ex- 
ceptions or  certificate  of  evidence  or  other  papers  not 
of  record  in  such  cause  necessary  to  be  transcribed 
the  clerk  shall,  in  making  up  the  transcript  of  the 
record  for  such  appeal  or  writ  of  error,  be  allowed 
three  cents  for  each  one  hundred  words,  for  comparing 
such  copies  with  the  originals,  or  with  the  record  there- 
of, and  for  correcting  any  errors  in  the  same;  Pro- 
vided, that  in  no  case  shall  the  fee. for  such  services 
be  less  than  one  dollar;  and  he  shall  insert  such  copy 
in  the  record  and  certify  to  the  same,  as  a  part  there- 
of. And  in  counties  of  the  second  and  third  class,  the 
party  furnishing  such  transcript  apd  who  shall  be  suc- 
cessful on  such  appeal  or  writ  of  error,  shall  recover 
as  costs  against  the  unsuccessful  party,  not  furnishing 
such  transcript,  ten  cents  for  each  one  hundred  words 
thereof,  and  in  counties  of  the  first  class  fifteen  cents 
for  each  one  hundred  words  thereof,  together  with 
such  other  costs  as  may  be  alio  wed,  by  law:  Provided, 
that  the  parties  to  such  appeal  or  writ  of  error  may, 
by  agreement,  have  the  original  bill  of  exceptions  or 
certificate  of  evidence  instead  of  a  cop>,  incorporated  ' 
in  such  transcript  of  the  record,  without  paying  or 
being  1  iable  to  pay  any  fees  or  costs  therefor. ' '  Hurd  's 
Stat.  1905,  1076. 

Costs  are  purely  matters  of  statutory  regulation 
and  may  not  be  adjudged  against  a  party  upon  merely 
equitable  or  moral  grounds.  Coates  v.  Hill,  120  III. 
App.  1.  For  the  like  reason  it  may  be  said  that  where 
the  statute  designates  and  directs  a  specific  item  to  be 
taxed  as  costs  and  recovered  by  the  successful  party 
to  a  litigation,  courts  are  not  authorized  to  relieve  the 
unsuccessful  party  of  the  payment  of  such  costs  upon 
merely  equitable  or  moral  grounds. 
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The  apparent  difficulty  in  this  case  arises  from  a 
failure  to  distinguish  between  the  costs  of  the  original 
transcript  of  the  evidence  by  the  shorthand  reporter 
which  is  incorporated  in  the  bill  of  exceptions  signed 
by  the  trial  judge  and  filed  with  the  clerk  of  the  Cir- 
cuit Court,  to  remain  with  the  papers  in  the  case,  and 
the  cost  of  the  copy  of  such  transcript  which  is  incor- 
porated in  the  transcript  of  the  record  by  the  clerk  of 
the  Circuit  Court  and  filed  with  the  clerk  of  the  Appel- 
late Court. 

The  cost  of  the  original  transcript  of  the  evidence 
filed  with  the  circuit  clerk,  and  to  be  taxed  by  him,  is 
the  compensation  of  the  shorthand  reporter  for  tran- 
scribing his  stenographic  notes,  for  which  service  he 
is  entitled  to  charge  not  to  exceed  fifteen  cents  per 
one  hundred  words. 

If  the  parties  agree  that  the  original  transcript  of 
the  evidence  shall  be  incorporated  in  the  record  to  b§ 
filed  in  the  Appellate  Court,  the  statute  provides  that 
the  same  may  be  done  without  paying  or  being  liable 
to  pay  any  fees  or  costs  therefor,  but  in  the  absence 
of  such  agreement  the  appellant  or  plaintiff  in  error 
is  required  to  furnish  a  copy  of  such  original  tran- 
script for  that  purpose,  and  for  the  transcript  so 
furnished,  the  party  furnishing  the  same,  if  success- 
ful on  his  appeal  or  writ  of  error,  is  entitled  to  recover 
against  the  unsuccessful  party,  in  counties  of  the  first 
class,  fifteen  cents  for  each  one  hundred  words  thereof. 
It  will  be  observed  that  the  cost  to  the  successful 
party  furnishing  such  copy,  of  the  copy  furnished, 
bears  no  relation  to  the  taxable  cost  therefor  in  the 
Circuit  Court.  The  statute  does  not  say  that  the  suc- 
cessful party  shall  recover  as  costs  the  amount  paid 
by  him  for  the  copy  furuished,  but  the  amount  he  is  en- 
titled to  recover  is  definitely  fixed  at  fifteen  cents  for 
each  one  hundred  words  in  counties  of  the  first  class. 

The  cost  of  the  original  transcript  filed  in  the  Cir- 
cuit Court,  as  well  as  the  cost  of  the  copy  filed  in  the 
Appellate  Court,  as  fixed  by  statute,  is  to  be  taxed 
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by  the  clerk  of  the  Circuit  Court.  The  shorthand  re- 
porter's charge  for  the  original  transcript  in  the  case 
at  bar,  was  $121.50,  and  the  clerk  of  the  Circuit  Court 
was  not  authorized  to  tax  a  greater  amount  as  costs. 
That,  however,  is  a  separate  and  distinct  item  of  cost, 
from  the  item  of  cost  for  the  copy  of  the  transcript 
filed  in  the  Appellate  Court. 

The  fact  that  defendant  in  error  paid  only  $13.50 
for  the  copy  of  the  transcript  filed  in  the  Appellate 
Court  cannot  aflfect  his  right  to  recover  its  cost  as 
fixed  by  statute.  If  he  had  personally  made  the  copy, 
expendina:  nothing  but  his  own  time  and  labor,  he 
would  still  be  entitled  to  recover  its  cost  as  taxed  at 
fifteen  cents  for  each  one  hundred  words,  in  pursuance 
of  the  statute. 

.  The  order  of  the  Circuit  Court  was  right  and  will 
be  aflSrmed. 

Affirmed. 


Mary  J.  Loftns  t.  John  Loftns. 

1.  Habitual  drunkenness — when  evidence  as  to,  incompetent. 
In  a  divorce  proceeding  where  the  charge  is  habitual  drunkenness, 
evidence  of  the  sobriety  of  the  defendant  after  the  period  upon 
which  the  charge  is  predicated  is  incompetent 

2.  Rebuttal — when  exclusion  of  evidence  offered  upon,  erroneo*i9. 
It  is  error  to  refuse  to  permit  the  Complainant  to  rebut  affirmative 
evidence  offered  by  the  defendant 

3.  Divorce — what  not  wilful  desertion.  It  is  not  wilful  deser- 
tion for  a  husband  to  leave  his  wife  and  to  absent  himself  from 
her,  where  she  has  given  her  consent 

4.  Divorce — what  does  not  justify  desertion.  Desertion  is  not 
Justified  by  treatment  which  interferes  with  and  disturbs  the  peace 
and  qulpt  of  the  party  charged  with  the  desertion. 

Divorce.  Error  to  the  Circuit  C!ourt  of  Champaign  county;  the 
Hon.  Solon  Philbrick.  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1906.  Reversed  and  remanded.  Opinion  filed 
June  1,  1907. 

John  J.  Eea,  for  plaintiff  in  error. 
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F.  M.  and  H.  I.  Green^  for  defendant  in  error. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  filed  her  bill  for  divorce,  charg- 
ing defendant  in  error  with  wilful  desertion,  without 
any  reasonable  cause,  for  the  space  of  two  years  from 
July  4,  1903,  and  with  habitual  drunkenness  for  the 
space  of  two  years  prior  thereto.  A  trial  by  jury  re- 
sulted in  a  verdict  in  favor  of  defendant  in  error  upon 
both  issues,  and  thereupon  the  bill  of  plaintiff  in  error 
was  dismissed  by  the  court  for  want  of  equity. 

The  application  of  plaintiff  in  error  for  an  allow- 
ance of  temporary  alimony  and  suit  money  was  ad- 
dressed to  the  sound  judicial  discretion  of  the  chan- 
cellor, and  we  are  not  prepared  to  say  that  in  this  case 
the  chancellor  abused  such  discretion  in  denying  the 
application. 

It  is  urged  by  counsel  for  plaintiff  in  error  that 
he  was  unduly  restricted  by  the  court  in  the  direct 
examination  of  witnesses  for  plaintiff  in  error  and 
in  the  cross-examination  of  witnesses  for  defendant 
in  error,  but  our  attention  is  not  specifically  directed 
to  any  interrogatories  as  to  which  it  is  claimed  objec- 
tions were  improperly  sustained.  An  examination, 
however,  of  the  record  does  not  disclose  that  plaintiff 
in  error  was  prejudiced  by  the  rulings  of  the  court 
referred  to. 

Over  the  objection  of  plaintiff  in  error  certain  wit- 
nesses called  on  behalf  of  defendant  in  error  were  per- 
mitted to  testify  respecting  the  habits  of  defendant 
in  error  for  sobriety  after  July  4,  1903,  and  while  he 
was  living  separate  and  apart  from  plaintiff.  Upon 
that  branch  of  the  case  the  issue,  under  the  pleadings, 
was,  whether  or  not  defendant  in  erro.r  had  been  guilty 
of  habitual  drunkenness  for  the  space  of  two  years 
next  preceding  July  4,  1903,  and  evidence,  therefore, 
that  defendant  in  error  was  not  an  habitual  drunkard 
after  the  date  was  incompetent  and  improperly  admit- 
ted. 
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As  tending  to  show  that  defendant  in  error  did  not 
desert  plaintiff  in  error  without  reasonable  cause,  de- 
fendant in  error  and  one  or  more  witnesses  called  on 
his  behalf  testified  to  having  seen  plaintiff  in  error 
strike  defendant  in  error  and  having  heard  plaintiff 
in  error  tell  defendant  in  error  to  ^o  away  and  leave 
her  and  to  stay  away.  The  specific  instances  related 
by  these  witnesses  were  not  the  subject  of  inquiry 
prior  to  their  examination,  and  were  not  referred  to 
by  any  of  the  witnesses  who  testified  on  behalf  of 
plaintiff  in  error. 

'At  the  close  of  the  evidence  on  behalf  of  defendant 
in  error,  certain  witnesses  called  on  behalf  of  plaint- 
iff in  error  were  interrogated  by  her  counsel  with  ref- 
erence to  the  specific  occurrences  mentioned,  for  the 
purpose  of  contradiction  or  explanation,  but  upon  the 
objection  of  defendant  in  error  they  were  not  per- 
mitted to  testify.  This  was  error.  Permitting  a  plaint- 
iff to  introduce  evidence  of  an  aflBrmative  matter  in 
rebuttal,  where  such  evidence  might  properly  have 
been  offered  in  chief,  is  largely  discretionary  with  the 
trial  court,  but  where  a  defendant  introduces  evidence 
of  an  aflSrmative  matter  in  defense  or  justification,  the 
plaintiff,  as  a  matter  of  right,  is  entitled  to  introduce 
evidence  in  rebuttal  as  to  such  aflBrmativfe  matter. 
Erie  City  Iron  Works  v.  Dempsey,  77  111.  App.  667. 

If  defendant  in  error  left  the  home  in  Champaign, 
at  the  request  or  direction  of  plaintiff  in  error,  or 
with  her  consent,  and  has  since  absented  himself  there- 
from with  her  consent,  he  calmot  be  charged  with  wil- 
ful desertion  within  the  meaning  of  the  statute.  On 
the  other  hand,  proof  merely  of  such  treatment  of  him 
by  her  as  interfered  with  or  disturbed  his  peace  and 
quiet  would  not  justify  him  in  abandoning  her  and  per- 
sisting in  such  abandonment. 

The  fourth  instruction  given  at  the  request  of  de- 
fendant in  error,  in  so  far  as  it  states  a  contrary  doc- 
trine, is  erroneous. 

An  examination  of  the  other  instructions  complained 
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of  as  having  been  improperly  given  and  refused,  does 
not  disclose  that  the  trial  court  committed  any  error 
in  that  regard. 

For  the  errors  indicated,  tiie  decree  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


M.  F.  Eeegan  t.  Joshna  Harlan. 

1.  Pebsonal  pbopebtt — how  value  of,  may  be  proved.  In  an  ac- 
tion to  recover  the  value  of  personal  property,  proof  of  the  value 
of  the  various  articles  in  question  may  be  made  in  gross. 

2.  MRA.SUBB  or  DAUA0R8 — whcfi  pToflta  coiutitute  proper  pari  of. 
In  an  action  for  wrongfully  levying  a  distress  warrant  which  re- 
sulted in  the  complete  destruction  of  a  going  business,  loss  of  profits 
constitute  a  proper  element  of  the  damages  recoverable.  « 

3.  DiSTVEss  WARRANT — When  punitive  damagee  for  illegal  levy  of, 
may  be  awarded.  If  the  circumstances  Justify,  it  is  proper  to  award 
punitive  damages  for  an  Illegal  levy  of  a  distress  warrant. 

Trespass.  Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  Mokton  W..  Thompson,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1906.  Affirmed.  Opinion  filed  June 
1,  ld07. 

J.  B.  Mank,  for  appellant. 

CHABiiEs  G.  Tayloe  and  John  F.  Lawbence,  for  ap- 
pellee. 

Mb.  Justice  Baitmb  delivered  the  opinion  of  the 
court. 

This  is  a  snit  in  trespass  by  appellee  against  appel- 
lant to  recover  damages  for  wrongfully  levying  a  dis- 
tress warrant.  There  have  been  two  trials  of  the 
case,  the  first  resulting  in  a  verdict  against  appellant 
for  $800,  in  which  a  new  trial  was  granted,  and  the 
last  resulting  in  a  verdict  against  appellant  for  $1,000, 
a  remittitur  by  appellee  of  $500  and  judgment  against 
appellant  for  $500  damages  and  costs  of  suit. 
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^  

Appellant  was  the  owner  of  two  store  rooms  in  the 
city  of  Danville,  which  he  claims  to  have  rented  to 
appellee  on  November  10,  1904,  for  $25  a  month,  $10 
a  month  for  the  smaller  room  and  $15  a  mon^h  for  the 
larger  room.  Appellee  claims  that  he  did  not  rent  the 
smaller  room  of  appellant,  but  that  on  November  7, 
1904,  he  bought  out  one  Compton,  who  was  conducting 
a  meat  business  in  that  room,  under  a  lease  from  ap- 
pellant which  expired  December  1st;  that  he  took  pos- 
session of  the  room  and  paid  to  Compton  the  balance 
for  the  rent  of  the  room  up  to  December  1st;  that  on 
November  15,  1904,  he  leased  the  larger  room  from 
appellant  paying  therefor  $15  as  rent  in  advance  for 
one  month,  and  that  on  the  same  day  he  vacated  the 
smaller  room  and  moved  into  the  larger  room.  On 
December  14,  1904,  appellant  issued  a  distress  war- 
rant for  the  sum  of  $25,  for  rent  claimed  to  be  due 
to  him  from  appellee,  and  delivered  it  to  a  constable 
to  execute.  The  constable  testifies  that  appellant  then 
told  him  to  go  to  the  store  of  appellee  and  get  the 
money,  and  in  case  the  money  was  not  paid,  to  dose 
the  store.  The  constable  went  immediately  to  the 
store  of  appellee  for  the  purpose  of  executing  the  war- 
rant, and  demanded  of  appellee  the  sum  of  $25  as  rent, 
whereupon,  he  was  informed  by  appellee  that  he  (ap- 
pellee) was  not  occupying  the  smaller  room  and  owed 
no  rent  therefor;  that  the  rent  for  the  larger  room 
would  not  become  due  until  the  following  day,  Novem- 
ber 15th,  and  would  then  be  paid.  There  is  a  sharp 
conflict  in  the  evidence  regarding  what  then  took  place, 
but  we  think  the  jury  were  justified  in  finding  that  the 
constable  directed  appellee  to  sell  no  more  goods,  and 
ordered  appellee  and  some  of  his  customers  then  in 
the  store  to  leave  the  premises,  and  locked  the  door, 
taking  possession  of  the  premises  and  the  stock  of 
groceries,  meats  and  store  fixtures  therein.  On  No- 
vember 15th,  the  constable  caused  an  inventory  to  be 
made  of  the  stock  and  fixtures  and  thereafter  sudi  of 
the  stock  as  was  perishable,  was  sold.    Since  the  levy 
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of  appellant  to  the  admission  of  the  evidence  was 
properly  overruled. 

If  the  facts  detailed  by  the  witnesses  for  appellee 
are  true,  the  jury  were  warranted  in  assessing  puni- 
tive damages  against  appellant  and  we  are  not  dis- 
posed to  hold  that  the  damages  awarded  by  the  judg- 
ment of  the  court  are  so  excessive  as  to  justify  a  re- 
versal, or  require  a  further  remittitur. 

Two  instructions  given  at  the  instance  of  appellee 
state  mere  abstract  propositions  of  law.  While  the 
instructions  had  better  have  been  refused,  or  so  modi- 
fied as  to  make  them  concretely  applicable  to  the  facts 
disclosed  by  the  evidence  in  the  case,  we  cannot  say 
that  giving  the  instructions  as  tendered  was  preju- 
dicial error. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


City  of  Farminfcton  t.  Mattte  Wallace. 

1.  Instruction — tDhen  estoppel  to  complain  arUes,  A  party  can- 
not complain  of  the  Bubmisslon  to  the  Jury  of  a  particular  issue 
where  by  his  own  instructions  tendered  he  has  requested  the  court 
to  submit  such  issue  to  the  Jury. 

2.  INSTBUCTION — When  giving  of,  containing  abstract  propoHtion 
of  late,  iviU  not  reverse.  The  giving  of  an  instruction  containing 
an  abstract  proposition  of  law,  not  concretely  applied  to  the  case, 
will  not  reverse  in  the  absence  of  a  showing  of  prejudice  remiltingr. 

3.  Sidewalk — duty  of  municipaiity  ivith  respect  to.  A  munici- 
pality is  bound  to  know  that  a  particular  walk  within  its  territorial 
limits  is  constructed  of  lumber  and  that  the  material  of  which  it  is 
constructed  is  likely  to  become  decayed,  and,  having  such  knowledge, 
it  is  burdened  with  the  duty  of  exercising  reasonable  care  by  inspec- 
tion to  see  that  the  sidewalk  is  in  a  reasonably  safe  condition  for 
travel. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Fulton  county;  the  Hon.  R.  J.  Orieb,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1906.  Affirmed.  Opin- 
ion filed  June  1,  1907. 
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A.  A.  LuoKEY  and  Mastbbs  &  Mastbbs^  for  appel- 
lant. 

Chipebfteld  &  Chipebfibld,  for  appellees. 

Mb,  Justice  Baumb  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case,  by  appellee  against 
appellant  to  recover  damages  for  a  personal  injury 
resulting  from  a  fall  on  an  alleged  defective  sidewalk. 
There  was  a  verdict  and  judgment  in  the  court  below 
against  appellant  for  $1,000.  In  answer  to  three  spe- 
cial interrogatories  propounded  by  appellant  the  jury 
found  that  the  sidewalk  in  question  was  out  of  repair 
at  the  time  of  the  alleged  accident ;  that  it  had  been  so 
out  of  repair  for  three  months  prior  to  the  accident 
and  that  appellant  had  constructive  notice  of  the  de- 
fective condition  of  the  walk. 

On  the  afternoon  of  November  22, 1903,  appellee,  ac- 
companied by  her  sister,  was  walking  on  a  board  side- 
walk on  the  south  side  of  East  Fort  street  near  its 
intersection  with  Poplar  street  in  the  city  of  Farming- 
ton,  when  she  was  tripped  by  a  loose  board,  upon  one 
end  of  which  her  sister,  who  was  slightly  in  advance, 
had  stepped,  causing  it  to  rise  up.  Appellee  fell  upon 
the  walk  and  sustained  a  fracture  of  the  wrist  of  her 
right  handy  resulting  in  ankylosis  of  the  wrist  and 
finirers. 

The  evidence  bearing  upon  the  issues  of  fact  in- 
volved, while  conflicting,  amply  sustains  the  verdict 
of  the  jury. 

The  only  questions  of  law  involved  to  which  our  at- 
tention is  directed  relate  to  the  action  of  the  trial  court 
in  giving  and  refusing  certain  instructions. 

There  is  no  merit  in  appellant's  criticisms  on  the 
second  instruction  given  at  the  instance  of  appellee. 
While  there  is  no  evidence  tending  to  show  actual  no- 
tice to  appellant  of  the  defective  condition  of  the  side- 
walk, appellant  is  not  in  a  position  to  complain  of  the 
submission  of  that  question  to  the  jury,  because  by  the 
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fourth  instruction  given  at  its  request,  it  tendered  the 
same  issue  to  the  jury.  The  instruction  does  not  as- 
sume that  appellee  was  in  the  exercise  of  due  care 
and  caution  for  her  own  safety,  but  expressly  requires 
proof  of  that  as  of  other  facts  necessary  to  entitle 
appellee  to  recover.  The  instruction  requires  appellee 
to  show  that  she  was  *'in  the  exercise  of  that  degree 
of  care  and  caution  which  might  reasonably  be  ex- 
pected from  an  ordinarily  prudent  and  cautious  per- 
son under  the  circumstances  surrounding  her  at  the 
time,''  and  this  by  necessary  implication,  if  not  by 
express  reference,  includes  actual  knowledge  by  appel- 
lee of  the  defective  condition  of  the  walk,  as  an  ele- 
ment to  be  considered  in  determining  whether  or  not 
she  was  in  the  exercise  of  due  care  and  caution  for 
her  own  safety.  The  fourth  instruction  given  at  the 
instance  of  appellant  is  even  less  specific  in  that  par- 
ticular, and  only  requires  proof  that  appellee  **at  the 
time  was  in  the  exercise  of  ordinary  care  and  cau- 
tion.'' 

The  third  instruction  offered  by  appellee  and  given 
by  the  court,  when  taken  in  connection  with  all  of  the 
instructions  given,  could  not  have  misled  the  jury, 
and  is  not  objectionable  as  limiting  the  exercise  of  due 
care  by  appellee  to  the  exact  time  of  the  injury. 

The  fourth  instruction  given  at  the  request  of  ap- 
pellee, is  as  follows: 

''The  jury  are  instructed  that  it  is  the  duty  of  the 
defendant  city,  to  exercise  reasonable  care  in  inspect- 
ing its  sidewalks  in  order  that  the  same  may  be  kept 
in  a  reasonably  safe  condition  for  use,  and  in  deter- 
mining from  the  evidence,  whether  the  defendant  ex- 
ercised reasonable  care  and  diligence  to  keep  the  side- 
walk in  controversy  at  the  point  where  the  alleged 
injury  to  the  plaintiff  was  received,  in  a  reasonably 
safe  condition  for  use,^  the  jury  have  the  right  to 
take  into  consideration,  if  the  same  is  disclosed  by  the 
evidence,  the  material  of  which  the  sidewalk  was  con- 
structed, the  manner  of  construction  of  said  sidewalk 
with  reference  to  decay,  and  the  probable  need  of  t^ 
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pair  thereto,  if  any  such  is  shown  by  the  evidence,  and 
if,  after  considering  all  the  evidence  in  the  case,  the 
jury  believe  from  a  preponderance  thereof,  that  the 
defendant  city  failed  to  exercise  reasonable  care  and 
caution  in  keeping  said  sidewalk  in  a  reasonably  safe 
condition  for  use,  and  that  the  defendant  knew,  or  by 
the  exercise  of  reasonable  diligence,  it  might  have 
known,  that  said  sidewalk  was  out  of  repair  and  in 
an  unsafe  condition,  and  that  the  plaintiff,  while  pass- 
ing along  the  same,  and  while  she  was  in  the  exercise 
of  due  care  and  caution  for  her  own  safety,  as  ex- 
plained in  these  instructions,  tripped  and  fell  on  said 
sidewalk,  as  alleged  in  her  declaration,  and  was  in- 
jured, then  the  jury  would  be  authorized  in  finding  the 
defendant  guilty,  and  in  assessing  the  damages  of  the 
plaintiff  at  such  sum  as  from  all  the  evidence  will  com- 
pensate her  for  the  injuries  which  she  has  received  by 
means  thereof." 

It  is  urged  against  this  instruction  that  it  is  argu- 
mentative, and  that  it  singles  out  and  gives  undue 
prominence  to  particular  portions  of  the  evidence. 
While  the  instruction  is  not  a  model  and  should  have 
been  refused,  we  are  unable  to  say,  in  view  of  the  evi- 
dence in  the  record,  that  it  operated  to  the  prejudice 
of  appellant.  There  was  evidence  strongly  tending  to 
show  that  for  several  months  prior  to  the  accident  the 
boards  of  which  the  sidewalk  was  constructed  were 
loose  and  that  the  stringers  were  decayed,  and  that 
these  conditions  were  open  and  obvious.  Appellant 
was  bound  to  know  that  the  walk  was  constructed  of 
lumber  and  that  the  material  of  which  it  was  con- 
structed was  liable  to  become  decayed,  and  having 
such  knowledge  it  was  burdened  with  the  duty  of  ex- 
ercising reasonable  care  by  inspection  to  see  that  the 
sidewalk  was  in  a  reasonably  safe  condition  for  travel. 
As  was  said  in  City  of  Rock  Island  v.  Starkey,  189  111. 
515:  **In  determining  the  question  of  the  care  of 
the  city  in  inspecting  the  sidewalk  and  keeping  it  in 
reasonably  safe  condition,  the  jury  might  properly 
consider  the  material  of  which  it  was  constructed  and 
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the  manner  of  construction  with  reference  to  decay 
and  probable  need  of  repairs/' 

The  fifth  instruction  given  at  the  instance  of  appel- 
lee states  a  mere  abstract  proposition  of  law,  and  for 
that  reason  might  better  have  been  refused,  but  we  are 
not  disposed  to  hold  in  this  case,  that  the  giving  of 
the  instruction  constituted  reversible  error. 

Appellant  tendered  to  the  court  thirty-one  instruc- 
tions, of  which  the  court  gave  fourteen  and  refused 
seventeen.  There  is  nothing  in  the  case  demanding 
the  preparation  and  submission  to  a  trial  court  of 
such  a  large  number  of  instructions.  The  questions 
of  law  involved  are  simple  and  well  settled  and  might 
well  have  been  presented  to  the  jury  in  six  instruc- 
tions. The  instructions  given  by  the  court  on  behalf 
of  appellant  embodied  all  the  law  of  the  case  which 
it  was  entitled  to  have  presented  to  the  jury,  and  there 
was  no  error  in  the  refusal  of  those  not  given. 

The  judgment  stands  for  substantial  justice  and  will 
be  affirmed. 

Affirmed. 


Walter  L.  Caruthers  j.  E.  H«  Beesor. 

1.  Finding  of  coubt — when  not  disturbed  as  against  the  evi- 
dence. The  finding  of  the  court  wiU  not  be  dUturbed  where  the  evi- 
dence is  In  sharp  and  irreconcilable  conflict  and  such  finding  cannot 
be  said  to  be  manifestly  unwarranted  by  the  evidence. 

2.  Real  estate  commission — when  broker  entitled  to,  A  broker 
who  has  presented  a  purchaser  ready,  willing  and  financially  able 
to  make  a  purchase  absolutely  upon  the  terms  authorized  by  the 
principal,  is  entitled  to  his  commissions. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

E.  Ettee,  for  appellant. 

William  N.  Haibgrove,  for  appellee. 
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Mb.  Jttstice  Puterbatjgh  delivered  the  opinion  of 
the  court. 

Upon  a  trial  by  the  Circuit  Court;  without  a  jury, 
appellee  recovered  a  judgment  against  appellant  for 
the  sum  of  $36  claimed  to  be  due  to  him  as  commis- 
sions on  a  sale  of  real  estate.  The  defendant  by  this 
appeal  seeks  to  reverse  such  judgment,  and  assigns 
and  urges  as  error  that  the  finding  of  the  court  was 
not  warranted  by  the  evidence  and  that  the  court  erred 
in  refusing  to  hold  as  applicable  to  the  facts,  the  sec- 
ond proposition  of  law  submitted  by  the  appellant, 
which  proposition  reads  as  follows : 

**The  law  is  that  a  contract  to  sell  land  against 
which  the  vendee  can  successfully  plead  the  statute  of 
frauds  is  not  a  valid  contract,  for  the  procuring  of 
which  a  broker,  employed  to  sell  the  land,  may  claim 
commissions.  In  this  case  there  was  a  verbal  con- 
tract to  sell  the  lands  in  question  and  no  binding  con- 
tract made  by  the  vendee  and  offered  to  the  vendor  for 
the  purchase,  which  in  law  was  not  sufficient  to  bind 
the  vendor,  either  to  convey  the  property  or  for  a  re- 
fusal to  convey  would  make  him  liable  for  commissions 
to  the  agent.** 

The  material  facts  involved  seem  to  be  the  follow- 
ing: Appellant  was  the  owner  of  certain  real  estate 
situated  in  Waverly,  Illinois.  About  August  1,  1905, 
he  employed  appellee  to  find  a  purchaser  for  the  same 
at  the  cash  price  of  $1,800,  for  which  services  he  was 
to  receive  a  commission  of  two  per  cent,  of  the  pur- 
chase price.  Several  months  thereafter  appellee  se- 
cured a  party  who  was  ready,  willing,  and  financially 
able  to  purchase  the  property  at  the  price  and  upon 
the  terms  named ;  but  appellant,  when  notified  of  such 
fact,  declined  to  sell.  The  main  controversy  upon  the 
facts  was  as  to  the  time  within  which  appellee  was, 
under  the  terms  of  his  employment,  to  find  a  pur- 
chaser. The  only  evidence  as  to  the  terms  of  the 
contract,  which  was  oral,  was  the  testimony  of  the 
parties  themselves.  Appellant  testified  that  the  time 
was  limited  to  one  month  from  the  date  of  the  em- 
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ployment,  while  appellee  testified  that  the  period  was 
not  limited.  While  the  evidence  is  thus  in  sharp  and 
irreconcilable  conflict,  th«  finding  of  the  trial  judge 
cannot  be  said  to  be  manifestly  unwarranted  by  the 
evidence.  We  are  therefore  not  at  liberty  to  dis- 
turb the  same.  *'The  finding  of  a  judge  to  whom  a 
cause  is  submitted  for  trial  without  a  jury,  is  entitled 
to  as  much  weight  on  controverted  questions  of  fact, 
as  the  verdict  of  a  jury,  and  will  not  be  set  aside  by  a 
court  of  review  unless  it  is  manifestly  against  the 
weight  of  the  evidence."  Haug  v.  H&ug,  193  111.  645. 
If  appellee's  version  of  the  contract  be  taken  as  the 
true  one,  he,  in  performance  thereof,  presented  to 
appellant  a  purchaser  who  was  ready,  willing  and 
financially  able  to  make  the  purchase  absolutely 
upon  the  terms  authorized  by  his  principal.  He 
thereby  became  entitled  to  his  commissions,  notwith- 
standing the  contract  was  in  parol  only.  Scott  v. 
'  Stuart,  115  111.  App.  535 ;  Whalen  v.  Gore,'ll6  111.  App. 
504.  In  the  case  of  Wilson  v.  Mason,  158  111.  304,  upon 
which  appellant  relies,  the  sale  failed  for  the  reason 
that  the  party  produced  by  the  broker  refused  to  con- 
summate the  purchase  whereby  the  owner,  through  no 
fault  of  his  own,  but  because  of  the  absence  of  an  en- 
forceable contract  binding  upon  the  purchaser,  lost 
the  benefit  of  the  broker's  services  and  hence  was 
properly  released  from  the  payment  of  the  commis- 
sion. Li  the  case  at  bar  the  sale  failed  through  the 
refusal  of  appellant,  the  vendor,  to  sell.  The  Wilson 
case  is  thus  distinguishable  from  the  present  one  and 
therefore  inapplicable.  Scott  v.  Stuart,  supra.  It  fol- 
lows that  the  ruling  of  the  court  upon  the  proposition 
in  question  was  not  erroneous. 
The  judgment  will  be  affirmed. 

Affirmed. 
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Fannie  8.  Sill  r.  Lydia  Bnrgess. 

1.  Declaration — loJiat  does  not  preclude  plaintiiTs  right  to  stand 
hy-  Obtaining  leave  to  amend  does  not  preclude  a  plaintiff  from 
standing  by  his  declaration  where  subsequently  he  appears  in  open 
court  and  disclaims  and  abandons  the  privilege  of  amending  and 
declares  his  intention  to  stand  by  his  declaration. 

2.  Interest — when  rule  of  equity  with  respect  to,  does  not  apply 
at  law.  The  rule  which  applies  under  some  circumstances  in  suits 
in  equity,  more  especially  in  proceedings  to  enforce  the  specific  per- 
formance of  a  contract  for  the  conveyance  of  land,  to  the  effect  that 
where  there  is  a  sale  of  land  at  a  specified  price  to  be  ^  paid  for  at 
a  subsequent  date,  and  possession  is  delivered  to  the  vendee,  the 
vendor  is  entitled  thereafter  to  interest  on  the  purchase  money 
even  though  through  mere  negligence  or  inability  to  do  so,  he  fails 
to  convey,  and  although  the  contract  is  silent  as  to  interest,  upon  the 
principle  that  the  value  of  the  possession  is,  in  its  rents  and  profits, 
equal  to  the  interest,  does  not  obtain  at  law. 

3.  Rescission — what  notice  of  election  sufficient.  No  particular 
form  of  notice  of  election  to  rescind  a  contract  is  necessary.  Any 
act  which  clearly  indicates  an  intention  by  the  party  to  rescind  a 
contract  is  sufficient  and  constitutes  notice. 

4.  Promissory  note — what  constitutes  payment.  Where  it  is 
specially  agreed  that  a  promissory  note  taken  for  a  contemporane- 
ous consideration  shall  be  accepted  in  payment  of  the  consideration, 
such  agreement  is  binding  and  operates  as  a  payment 

Assumpsit  Error  to  the  Circuit  Court  of  Champaign  county;  the 
Hon.  Solon  Philbrick,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1906.  Reversed  and  remanded.  Opinion  filed  June 
1,  1907. 

Herrick  &  Herrick  and  F.  M.  and  H.  I.  Green,  for 
plaintiffs  in  error. 

Spencer  M.  White  and  Ray  &  Dobrins,  for  defend- 
ant in  error. 

Mr.  Justice  Putebbaugh  delivered  the  opinion  of 
the  conrt. 

This  writ  of  error  is  prosecuted  by  the  plaintiff  be- 
low to  review  the  judgment  of  the  Circuit  Court  sus- 
taining a  general  demurrer  to  a  declaration  which  con- 


Digitized  by 


Google 


374  Appellate  Courts  op  Illinois. 

Vol.   134.]  Sill   v.   Burgees. 

tains  substantially  the  following  allegations:  That 
on  April  10, 1902,  the  following  written  agreement  was 
entered  into  by  and  between  the  defendant  and  Fannie 
S.  Sill,  the  nominal  plaintiff,  to  wit: 

**Thi8  indenture  witnesses,  that  Lydia  Burgess  here- 
by agrees  to  sell,  and  Fannie  S.  Sill  agrees  to  pur- 
chase at  the  price  of,  and  for  the  sum  of  $4500  the 
following  described  real  estate,  situated  in  Champaign 
County,  Illinois,  to  wit:  (here  follows  description  of 
same)  with  hotel  furnishings  complete,  subject  to  ex- 
isting lease  expiring  April  14,  1902,  and  all  taxes  and 
assessments  levied  after  the  year  1901.  Said  pur- 
chaser has  paid  $2000  as  earnest  money  to  be  applied 
on  said  purchase,  and  agrees  to  pay  the  balance  of 
said  purchase  money  in  the  manner  following,  to  wit : 
$2500  on  or  before  the  first  day  of  January,  1904,  or 
assume  any  mortgage  that  may  be  on  said  premises 
and  difference  to  be  paid  in  cash  at  Bank,  Fisher,  III., 
provided  a  good  and  suflSciefat  warranty  deed  convey- 
ing to  said  purchaser  a  good  title  to  said  premises, 
subject  as  aforesaid,  shall  be  ready  for  delivery.  Fan- 
nie S.  Sill  agrees  to  keep  buildings  and  furnishings 
insured  to  the  amount  of  $3000  in  favor  of  Lydia  Bur- 
gess. ,  A  complete  abstract  of  title,  brought  down  to 
date,  to  be  furnished  on  or  before  November  1,  1903. 
In  case  the  title  upon  examination  is  found  materially 
defective  within  ten  days  after  said  abstract  is  fur- 
nished, then,  unless  the  material  defects  be  cured 
within  sixty  days  after  written  notice  thereof,  the  said 
earnest  money  shall  be  refunded,  and  this  contract ' 
shall  become  null  and  void.  Should  the  purchaser  fail 
to  perform  this  contract  promptly  on  his  part,  at  the 
time  and  in  the  manner  specified,  the  earnest  money 
above  mentioned  shall,  at  the  option  of  the  vendor, 
be  forfeited  as  liquidated  damages,  including  commis- 
sions payable  by  vendor,  and  this  contract  shall  be- 
come null  and  void.  Time  is  of  the  essence  of  this  con- 
tract and  of  all  the  provisions' thereof ;  this  contract 
shall  extend  to  and  be  binding  upon  the  heirs,  execu- 
tors and  administrators  of  the  respective  parties.  This 
contract  and  the  earnest  money  shall  be  held  by  Ven- 
niun's  Bank  for  the  mutual  benefit  of  the  parties  here- 
to.'' 
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It  is  then  averred  that  on  July  1, 1903,  the  said  Fan- 
nie Sill  for  good  and  valuable  consideration  assigned 
all  of  her  interest  in  said  contract  to  the  plaintiff;  that 
at  the  time  of  the  execution  of  said  contract  the  said 
Fannie  Sill  executed  and  delivered  to  the  defendant 
her  note  for  $2,000  which  the  defendant  accepted  as 
the  cash  payment  of  earnest  money  provided  for  in 
said  contract;  that  s^p  had  since  that  time  satisfied 
said  note  by  paying  thereon  the  sum  of  $1,000  cash, 
and  executing  a  new  note  for  the  sum  of  $1,000,  pay- 
able January  1,  1904,  which  said  new  note  and  cash 
payment  were  accepted  by  the  defendant  in  payment 
of  said  original  notes ;  that  on  January  1,  1904,  plaint- 
iff tendered  to  the  defendant  at  Vennum's  Bank,  in 
Fisher,  Illinois,  the  sum  of  $2,500  and  demanded  a 
good  and  suflScient  warranty  deed  conveying  to  him  a 
good  title  to  said  premises,  and  also  that  he  be  fur- 
nished with  a  complete  abstract  of  title  to  said  prem- 
ises brought  down  to  date;  that  the  defendant  failed 
and  neglected  to  on  or  before  January  1, 1904,  furnish 
the  plaintiff  or  have  ready  for  delivery  to  the  plaintiif 
or  the  said  Fannie  Sill,  said  warranty  deed,  and  that 
she  also  failed  to  on  or  before  November  1,  1903,  fur- 
nish said  abstract  of  title;  that  said  Fannie  Sill  and 
the  plaintiff  kept  the  buildings  and  furnishings  men- 
tioned in  said  contract  insured  in  favor  of  the  defend- 
ant for  the  sum  of  $3,000  from  the  time  of  said  con- 
tract until  January  1,  1904,  and  had  fully  kept  and 
performed  all  the  covenants  and  conditions  assumed 
thereby  by  the  said  Fannie  Sill;  that  on  January  2, 
1904,  upon  the  failure  by  the  defendant  to  perform 
said  contract,  the  plaintiff  tendered  to  her  the  posses- 
sion of  the  premises  in  question  and  demanded  a  re- 
turn of  all  moneys  paid  upon  said  contract,  together 
with  his  damages,  etc. :  by  means  whereof  the  defend- 
ant became  indebted  to  the  plaintiff  in  the  amount  re- 
ceived by  said  defendant  from  the  said  Fannie  Sill, 
and  for  damages  sustained  by  plaintiff  through  the 
failure  of  the  defendant  to  perform  said  contract,  etc. 
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When  the  demurrer  to  the  foregoing  declaration  was 
sustained,  the  plaintiff  asked  and  was  granted  leave 
to  amend  the  same,  but  afterward  relinquished  the 
right  to  do  so  and  elected  to  abide  by  it.  It  is  insisted 
by  defendant  in  error  that  the  plaintiff  by  requesting 
leave  to  amend  the  declaration,  after  a  demurrer  had 
been  sustained  thereto,  confessed  its  insufficiency  and 
waived  any  possible  error  in  the  ruling  of  the  court; 
that  having  elected  to  ask  leave  to  amend,  he  aban- 
doned his  right  to  abide  by  the  declaration,  and  that 
such  election  was  final  and  unalterable. 

This  view  seems  to  be  supported  by  the  opinion  of 
the  court  in  Bennett  v.  Life  Ins.  Co.,  203  111.  444,  in 
which  the  following  language  is  used:  "If  he  (the 
pleader)  asks  leave  to  amend  the  pleading  in  order  to 
obviate  the  defect  pointed  out  by  the  demurrer,  or 
asks  leave  to  plead  over,  he  thereby  abandons  his  orig- 
inal pleading,  and  does  not  abide  or  stand  by  it.*' 

The  record  in  the  present  case  shows,  however;  that 
after  obtaining  leave  to  amend,  the  plaintiff,  in  open 
court,  disclaimed  and  abandoned  the  privilege  and 
declared  his  intention  to  abide  by  the  declaration  as  it 
then  stood.  Timely  notice  was  thus  afforded  the  court 
and  opposing  coimsel  and  no  one  was  misled  in  the 
premises. 

The  only  remaining  question  for  determination  is 
whether  or  not  the  declaration  states  a  cause  of  action. 
Defendant  in  error  contends  that  it  does  not,  for  the 
reason  that  there  is  no  averment  that  the  plaintiff  at- 
tempted to  place  the  defendant  m  statu  quo  by  tender- 
ing the  hotel  furnishings. 

While  it  is  the  law  that  a  party  seeking  to  rescind 
a  contract  of  this  character  must  restore  or  offer  to 
restore  the  property  obtained,  before  he  can  recover 
back  the  purchase  price  paid  (Martin  v.'  Chambers,  84 
111.  579),  it  does  not  appear  on  the  face  of  the  present 
declaration  that  the  plaintiff  in  error  ever  took  or 
retained  possession  of  the  hotel  furnishings  mentioned 
in  the  contract.    No  averment  of  a  return  or  offer  to 
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return  the  same  was  therefore  essential.  If  plaintiff 
in  error  as  a  matter  of  fact  did  take  and  retain  pos- 
session of  the  furnishings,  snch  fact  becomes  a  matter 
of  defense  whidi  can  be  raised  under  appropriate 
pleas. 

It  is  next  urged  that  there  is  no  averment  that  the 
plaintiff  tendered  interest  upon  the  unpaid  purchase 
money,  at  the  time  he  demanded  the  deed ;  that  the  full 
performance  by  him  required  that  he  should  pay  inter- 
est on  the  deferred  payment  from  the  time  he  took  pos- 
session of  the  property.  In  support  of  such  theory, 
coimsel  invoke  the  rule  applied  under  some  circum- 
stances in  suits  in  equity,  more  especially  in  proceed- 
ings to  enforce  the  specific  performance  of  contracts 
for  the  conveyance  of  real  estate,  to  the  effect  that 
where  there  is  a  sale  of  land  at  a  specified  price  to  be 
paid  for  at  a  subsequent  date,  and  possession  is  deliv- 
ered to  the  vendee,  the  vendor  is  entitled  thereafter  to 
interest  on  the  purchase  money  even  though  through 
mere  negligence  or  inability  to  do  so,  he  fails  to  con- 
vey, and  although  the  contract  is  silent  as  to  interest, 
upon  the  principle  that  the  value  of  the  possession  is, 
in  its  rents  and  profits,  equal  to  the  interest.  What- 
ever may  be  the  rule  in  equity,  we  ^re  satisfied  that  it 
is  inapplicable  in  the  present  action  wnich  is  at  law. 
The  contract  is  silent  upon  the  question  of  interest  and 
none  was  due  or  to  become  due  by  its  terms.  It  is 
only  where  there  has  been  an  express  contract  to  pay 
interest,  or  in  cases  prescribed  by  the  statute,  that 
interest  is  recoverable  at  law.  There  was  no  legal  ob- 
ligation resting  upon  plaintiff  in  error  to  pay  interest 
and  he  was  not  bound  to  tender  the  same  preparatory 
to  rescinding  the  contract.  It  follows  that  the  declara- 
tion was  not  defective  in  the  particular  claimed. 

It  is  also  insisted  that  the  plaintiff  was  himself  in 
default  because  the  note  of  $1,000  executed  by  Fannie 
Sill  was  unpaid  at  the  time  of  the  tender  and  demand 
for  a  deed. 

The  declaration  expressly  avers  that  the  two  notes 
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which  were  executed  at  the  same  time  as  the  contract, 
*'were  then  and  there  accepted  by  the  defendant  as 
the  cash  payment  of  two  thousand ,  dollars  earnest 
money  mentioned  in  said  agreement/' 

Where  it  is  specially  agreed  that  a  promissory  note 
taken  for  a  contemporaneous  consideration  shall  be 
accepted  in  payment  of  the  consideration,  such  agree- 
ment is  binding  and  operates  as  a  payment.  Story  on 
Bills  and  Notes,  sec.  104.  If  the  foregoing  averment 
be  taken  as  true,  as  it  must,  plaintiff  in  error  was 
manifestly  not  in  default  as  contended. 

The  claim  that  the  declaration  fails  to  show  that 
notice  was  given  the  defendant  of  the  intention  to 
rescind,  and  that  he  was  given  a  reasonable  oppor- 
txmity  to  perform,  is  unwarranted. 

The  averment  of  the  declaration  that  after  def«id- 
ant  in  error  had  failed  to  perform  the  contract  **the 
plaintiff  did  then  and  there  tender  back  possession  of 
said  premises  and  demand  a  return  to  her  of  all 
moneys  paid  on  said  contract,**  etc.,  was  clearly  suf- 
ficient as  to  notice.    Singer  v.  Treadway,  4  App.  60. 

No  particular  form  of  notice  of  election  to  rescind 
a  contract  is  necessary.  Any  act  whicd  clearly  indi- 
cates an  intention*  by  the  party  to  rescind  a  contract 
is  suflScient  and  constitutes  notice.  Chrisman  v.  Miller, 
21  III.  226;  Murray  v.  Schlosser,  44  111.  14;  Anderson 
V.  McCarty,  61  111.  64. 

The  contention  that  the  declaration  is  defective  in 
that  it  does  not  aver  that  the  defendant  did  not  in  fact 
deliver  the  deed  when  demanded,  and  that  no  demand 
for  the  abstract  of  title  is  alleged  to  have  been  made, 
are  without  merit.  The  points  in  question  are  suf- 
ficiently covered  by  the  averment  in  the  second  count 
that  the  defendant  had  never* 'had  said  deed  ready 
for  delivery  to  the  plaintiff  or  the  said  Fannie  Sill, 
nor  notified  either  of  them  that  she,  the  defendant,  had 
any  such  deed  ready  for  delivery,**  and  by  the  aver- 
ment of  the  first  count  that  a  demand  was  made  by 
plaintiff  of  the  defendant  that  she  * 'furnish  a  complete 
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abstract  of  title  to  said  premises  brought  down  to 
date.'' 

It  is  finally  urged  that  an  allegation  that  the  plaint- 
iff offered  to  assume  any  mortgages  that  may  have 
been  liens  upon  the  premises,  was  essential. 

It  does  not  appear  from  the  contract  that  there  were 
any  mortgage  liens  upon  the  premises  at  the  time  of 
the  execution  of  the  same.  If  any  were  placed  thereon 
thereafter  and  before  the  time  for  performance,  it  was 
optional  with  defendant  in  error  under  the  terms  of 
the  contract  to  elect  whether  to  insist  upon  the  cash 
payment  provided,  or  the  assumption  of  such  liens,  at 
the  time  the  deed  was  demanded  by  plaintiff  in  error. 

If  defendant  in  error  at  that  time  chose  the  latter 
alternative  and  so  notified  plaintiff  in  error,  and  he 
failed  or  refused  to  perform  in  that  regard,  such  fact 
constituted  a  matter  of  defense. 

We  are  of  opinion  that  the  declaration  stated  a 
cause  of  action. 

The  judgment  of  the  Circuit  Court  is  therefore  re- 
versed  and  cause  remanded. 

Reversed  and  remanded. 


W«  E.  Spragne  et  aK  r.  The  UnlTersal  Toting  Machine 
Company  et  al. 

1.  CoBPOBATioiT8**r<o  What  extent  court$  wilt  not  supervise^ 
Courts  will  not  interefere  with  the  management  of  the -internal  af- 
fairs of  a  foreign  corporation  doing  businesB  In  this  state,  not- 
withstanding such  corporation  has  a  large  amount  of  visible  tan- 
gible property  in  the  state. 

2.  CoBPOBATioNs — statiiM  Of  foreign,  in  Illinois,  The  mere  fact 
that  a  foreign  corporation  is  licensed  to  do  business  in  this  state 
does  not  make  it  either  a  citizen  of  this  state  or  a  corporation  of  this 
state. 

Bill  for  injunction,  etc.  Appeal  from  the  Circuit  Court  of  McLean 
county;  the  Hon.  Colostin  D.  Mtess,  Judge,  presiding.  Heard  in 
this  court  at  the  Noyember  term,  1906.  Affirmed.  Opinion  filed 
June  1,  1907. 
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Stone  &  Oglevee,  for  appellants. 
Babby  &  MoBBissET;  for  appellees. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

The  chancellor  in  the  Circuit  Court  sustained  a  gen- 
eral demurrer  to  a  bill  filed  by  certain  stockholders 
in  the  Universal  Voting  Machine  Company  against 
said  corporation  and  its  officers.  A  decree^  was  entered 
dismissing  the  bill  for  want  of  jurisdiction  of  the  sub- 
ject-matter. To  reverse  such  decree,  this  appeal  is 
prosecuted  by  the  complainants. 

The  bill  charges  that  the  defendant,  The  Universal 
Voting  Machine  Company  (hereinafter  for  brevity 
designated  as  the  ** Universal  Company")  is  a  Maine 
corporation;  that  it  is  admitted  to  do  business  in  the 
state  of  Illinois,  with  offices  in  the  city  of  Blooming- 
ton,  Illinois;  that  its  capital  stock  is  $500,000;  that  all 
of  the  property  of  said  corporation  is  located  in  the 
state  of  Illinois  and  all  of  its  officers  live  there;  that 
complainants  are  stockholders,  and  sue  in  behalf  of 
themselves  and  all  other  stockholders  who  may  choose 
to  join ;  that  they  own  270  shares  of  stock  in  said  com- 
pany of  the  par  value  of  $27,000;  that  the  officers  and 
majority  stockholders  have  fraudulently  contrived  to 
wreck  the  said  company,  and  to  transfer  all  its  prop- 
erty to  the  defendant,  The  Moline  Voting  Machine 
Company  (hereinafter  for  brevity  designated  as  the 
** Moline  Company"),  and  that  said  officers  and  stock- 
holders of  the  said  Universal  Company  are  also 
officers  and  stockholders  in  the  Moline  Company,  to 
whom  said  transfer  is  sought  to  be  made;  that  as  a 
part  of  this  plan  to  wreck  the  Universal  Company, 
the  said  officers  and  majority  stockholders  voted  $100,- 
000  bonds,  and  gave  a  trust  deed  of  all  the  property  of 
said  Universal  Company  to  secure  the  same,  and  then 
issued  them  to  themselves  for  their  own  stock  in  the 
said  Universal  Company,  thereby  giving  said  officers 
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and  stockholders  a  lien  upon  the  property  of  said  com- 
pany in  fraud  of  the  rights  of  these  complainants  and 
other  minority  stockholders  who  received.no  bonds; 
that  this  bond  issue  was  made  without  the  consent  of 
these  complainants,  and  was  ultra  vires;  that,  later, 
to  wit,  June  5,  1906,  the  said  officers  and  majority 
stockholders  transferred  all  the  bonds  of  the  said 
Universal  Company  so  held  by  them  to  the  Moline 
Company  for  shares  of  stock  in  said  Moline  Company, 
so  that  these  said  officers  and  majority  stockholders 
aforesaid  have  now  no  stock  or  other  interest  in  said 
Universal  Company.  That  on  June  10,  1906,  these 
same  officers  and  stockholders  aforesaid,  notwith- 
standing they  had  so  transferred  all  their  interest  in 
the  Universal  Company  to  the  said  Moline  Company 
for  stock  therein,  attempted  to  transfer  by  bill  of 
sale  all  of  the  property,  patents,  etc.,  of  the  Universal 
Company  to  the  Moline  Company  for  stock  in  said 
company,  issued  to  themselves  and  to  be  issued  to 
these  complainants  and  other  dissenting  stockholders ; 
that  a  few  days  later  the  defendant,  H.  W.  Barr,  who 
was  vice-president  and  general  manager  of  the  Univer- 
sal Company,  and  secretary  of  the  Moline  Com- 
pany, removed  all  the  property,  patents,  books, 
etc.,  of  the  said  Universal  Company  from  the  offices 
and  business  quarters  in  Bloomington,  Illinois,  to 
Moline,  Illinois,  and  turned  them  over  to  the  Moline 
Company  in  pursuance  of  said  pretended  bill  of  sale 
aforesaid,  and  that  since  that  time  the  said  Universal 
Company  has  not  been  able  to  carry  on  any  business 
whatever,  and  that  the  only  action  taken  by  the  stock- 
holders, or  any  of  them,  was  the  resolution  of  the  in- 
formal stockholders'  meeting;  that  complainants  have 
made  demand  for  an  inspection  of  the  books  of  said 
Universal  Company,  which  demand  has  been  refused; 
that  there  has  been  no  statement  of  the  business  of 
said  company  for  more  than  a  year  past ;  and,  finally, 
that  all  of  the  foregoing  facts  were  known  by  defend- 
ant, the  Moline  Company,  from  the  beginning.     The 
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prayer  of  the  bill  is  that  the  fraudulent  issue  c?  bonds 
be  cancelled  except  in  so  far  as  they  have  been  paid 
for  in  money  and  in  good  faith;  that  said  pretended 
bill  of  sale  he  declared  null  and  void  and  the  sam^  de- 
livered up  and  cancelled ;  that  the  Moline  Company  be 
perpetually  enjoined  from  foreclosing  the  said  de^  of 
trust  hereinabove  set  forth;  that  the  officers  having 
charge  of  the  money  or  property  be  required  to  ac- 
count, and  that  a  temporary  receiver  be  appointed  to 
collect  and  preserve  the  assets  of  the  company  until 
it  is  again  put  in  operation  or  proper  steps  have  been 
taken  to  dissolve  it. 

A  number  of  groimds  are  assigned  in  support  of 
the  action  of  the  chancellor  in  sustaining  the  demurrer 
and  dismissing  the  bill,  of  which  we  deem  it  necessary 
to  consider  but  one,  that  is,  that  the  courts  will  not 
interfere  with  the  management  of  the  internal  affairs 
of  a  foreign  corporation.  That  such  is  the  law  and 
that  questions  of  that  character  are  to  b'e  settled  by 
the  tribunals  of  the  state  which  created  the  corpora- 
tion, is  established  by  the  following,  among  other  au- 
thorities: Bradbury  v.  W.  &  W.  M.  &  S.  Co.,  113 
111.  App.  600;  Madden  v.  Penn.  E.  L.  Co.,  181  Pa.  St. 
617;  McCloskey  v.  Snowden,  212  Pa.  St.  249;  N.  S.  C. 
&  G.  Co.  V.  Field,  64  Md.  154;  Kimball  v.  St.  L.  ft 
S.  F.  R.  R.;  157  Mass.  7;  Condon  v.  M.  R.  F.  L.  Ass'n, 

44  L.  R.  A.  (Md.)  149;  Howard  v.  M.  R.  F.  L.  Ass'n, 

45  L.  R.  A.  (N.  C.)  853;  Taylor  v.  M.  R.  F.  L.  AssX 
45  L.  R.  A.  (Va.)  621. 

And  the  rule  applies  even  though  the  corporation 
has  a  large  amount  of  visible,  tangible  property  within 
the  state.  Madden  v.  P.  E.L.  Co.,  supra;  McCloskey 
V.  Snowden,  supra.  A  well-considered  case  upon  the 
subject  is  that  of  Bradbury  v.  W.  &  W.  &  M.  &  S.  Co., 
supra,  where  the  averments  of  the  bill  dismissed  and 
the  relief  asked  are  substantially  similar  to  the  aver- 
ments and  prayer  of  the  present  bill. 

What  controversies  relate  to  the  internal  manage- 
ment of  the  corporation  is  clearly  and  well  defined 
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in  North  State  C.  &  G.  M.  Co.  v.  Field,  64  Md.  154, 
where  it  is  said :  **  where  the  act  complained  of  affects 
the  complainant  solely  in  his  capacity  as  a  member  of 
the  corporation,  whether  it  be  as  stockholder,  director, 
president,  or  other  officer,  and  is  the  act  of  the  cor- 
poration, whether  acting  in  stockholders'  meeting  or 
throngh  its  agents,  the  board  of  directors,  then  such 
action  is  the  management  of  the  internal  affairs  of 
the  corporation  and  in  case  of  a  foreign  corpora- 
tion, onr  courts  will  not  take  jurisdiction/'  Madden 
V.  Penn.  E.  L.  Co. ;  McCloskey  v.  Snowden ;  Condon  v. 
M.  R.  P.  L.  Ass'n;  Howard  v.  M.  R.  F.  L.  Ass'u; 
Taylor  v.  M.  R.  F.  L.  Ass'n;  Bradbury  v.  W.  &  W.  M. 
&  S.  Co.,  all  supra. 

Counsel  for  appellant  contend  that  the  foregoing 
rule  is  not  applicable  in  the  present  case  for  the  reason 
that  the  Universal  Company  is  licensed  to  and  is  do- 
ing business  in  this  state  by  virtue  of  a  statute  there- 
of, and  that  under  such  statute  it  is  subject  to  the 
laws  of  the  state,  to  the  same  extent  as  a  domestic 
corporation;  th^t  under  the  law  of  Illinois,  a  sale  of 
all  the  property  of  a  corporation  in  return  for  stock 
in  another  corporation  is  ultra  vires. 

Statutes  of  a  state  granting  to  a  foreign  corpora- 
tion the  privilege  of  doing  business  within  the  state 
do  not  make  such  foreign  corporation  a  citizen  or  cor- 
poration of  such  state.  Clark  v.  Ass'n,  supra f  Pa. 
R.  Co.  V.  St.  L.  &  P.  R.  Co.,  118  U.  S.  290. 

It  will  be  unnecessary  to  determine  whether  or  not 
an  exception  to  the  general  rule  exists  where,  as  here, 
all  the  property  of  the  corporation  is  within  the  state, 
its  officers  reside  here,  and  the  act  sought  to  be  re- 
strained is  claimed  to  be  ultra  vires;  for  the  reason 
that  we  are  not  advised  by  the  bill  as  to  the  powers 
conferred  nor  the  restrictions  imposed  upon  the 
Universal  Company  and  its  officers  by  its  charter  and 
the  laws  of  the  state  of  Maine  under  and  by  virtue 
of  which  such  corporation  was  organized  and  from 
which  it  derivea  its  powers.     We  cannot,  therefore, 
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well  determine  whether  or  not,  under  the  laws  of 
Maine,  the  acts  of  the  appellees  complained  of 
amounted  to  a  sale  of  the  property  of  the  corporation, 
or  to  a  consolidation  of  the  same  with  the  Moline  Com- 
pany; whether  imder  such  laws  said  transaction  was 
within  the  powers  of  corporations  organized  there- 
under, nor  whether  the  authorization  of  such  action  by 
a  meetiQg  of  the  stockholders  was  essential ;  nor  what 
constituted  a  legal  meeting  of  the  stockholders,  nor 
whether  the  consent  of  all  stockholders  was  requisite. 
In  Harding  v.  American  Glucose  Co.,  182  111.  551, 
cited  by  counsel  for  appellant,  the  bill  alleged  and  the 
evidence  showed  that  the  defendant  corporation  owned 
a  plant  consisting  of  real  estate,  buildings,  machinery 
and  fixtures  which  were  situated  within  the  state  of 
Illinois,  that  it  and  five  other  corporations  engaged  in 
the  same  business  were  about  to  transfer  all  their 
properties  to  a  new  corporation  to  be  created,  which 
was  to  take  and  use  all  the  plants  of  the  six  old  cor- 
porations, thus  forming  a  trust  or  combination  for  the 
purpose  of  regulating,  fixing,  controlling  and  maintain- 
ing the  prices  of  glucose  and  grape  sugar,  of  suppress- 
ing competition  in  the  manufacture  thereof,  and  of 
creating  a  monopoly  therein,  to  the  injury  of  the  con- 
sumers of  the  manufactured  product,  and  of  the  public 
generally.  It  was  sought  by  the  proceeding,  among 
other  things,  to  restrain  the  transfer  or  sale  of  the 
plant  in  question  in  pursuance  of  said  plan.  The 
court  held  that  the  public  policy  of  the  state  of  Illi- 
nois has  always  been  against  trusts  and  combinations 
organized  for  the  purpose  of  suppressing  competition 
and  creating  monopoly;  that  foreign  corporations  com- 
ing into  the  state  of  Illinois  are  subject  to  the  same 
restrictions  and  duties  as  corporations  formed  therein, 
and  have  no  other  or  greater  powers ;  and  further,  that 
the  courts  have  power  to  restrain  a  foreign  corpora- 
tion Trom  transferring  its  property  within  the  state, 
consisting  largely  of  real  estate,  to  another  foreign 
corporation,  in  violation  of  the  laws  of  Illinois  relative 
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to  trusts  and  combinations,  and  contrary  to  its  public 
policy,  and  that  where  the  wrongdoers  comprise  the 
officers  and  a  majority  of  the  stockholders  of  the 
former  corporation,  any  stockholder  dissenting  may, 
on  behalf  of  himself  and  other  stockholders,  maintain 
a  bill  for  that  purpose.  See,  also,  Dunbar  v.  Tele- 
graph Co.,  224  111.  9. 

The  acts  complained  of  in  the  bill  under  considera- 
tion, do  not  appear  to  have  been  performed  in  further- 
ance of  any  illegal  trust  or  combination,  nor  to  be  con- 
trary to  the  general  public  policy  of  the  state  of  Illi- 
nois, nor  is  any  real  estate  sought  to  be  transferred. 
To  grant  the  relief  prayed  would  be  clearly  an  inter- 
ference with  the  internal  management  of  a  foreign 
corporation. 

The  action  of  the  Circuit  Court  was  proper  and  the 
decree  is  affirmed. 

Affirmed. 


Frank  H.  Meyer  t.  City  of  Decatur. 

1.  Appeai. — vjhat  not  fina}  order  in  mandamus.  A  Judgment 
for  coBtB  entered  against  the  petitioner  in  a  mandamus  proceeding 
is  not  a  final  and  appealable  order.  It  must  appear  by  the  order 
that  the  petition  was  dismissed  in  order  to  constitute  the  order 
final  and  appealable. 

2.  JuiwBDicnoN — when  Appellate  Court  vHll  raise  question  of. 
The  Appellate  Court,  of  its  own  motion,  will  refuse  to  determine  a 
cause  where  It  appears  from  the  transcript  that  it  is  without  juris- 
diction. 

Mandamus.  Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  William  C.  Johns,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1906.  Appeal  dismissed.  Opinion  filed  June  1. 
1907. 

C.  E.  ScHBOLL,  for  appellant. 
W.  Nat  Boggess,  for  appellee. 

Vol.  CXXXIV  25 
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Mb.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

Appellant  filed  a  petition  in  the  Circuit  Court  of 
Macon  county  for  a  peremptory  writ  of  mandamus,  to 
compel  the  city  of  Decatur,  appellee,  to  grant  to  him 
a  license  to  sell  intoxicating  liquors  at  retail,  in  said 
city.  The  appellee  city  filed  an  answer  to  said  peti- 
tion, to  which  the  petitioner  interposed  a  demurrer. 
The  court  overruled  the  demurrer  and  the  petitioner 
elected  to  stand  by  the  same.  It  appears  from  the 
abstract  of  the  record  that  the  following  judgment  was 
then  entered  by  the  court:  ** Therefore,  it  is  consid- 
ered by  the  court  that  the  respondent,  city  of  Decatur, 
do  have  and  recover  of  and  from  the  petitioner,  Frank 
H.  Meyer,  its  costs  and  charges  in  this^  behalf  ex- 
pended and  that  it  have  execution  therefor,*'  and  then 
follows  the  prayer  and  allowance  of  an  appeal.  This 
appeal  must  be  dismissed,  for  the  reason  that  the  fore- 
going judgment  is  not  final  but  interlocutory  only.  It 
is  for  costs  merely.  **That  a  judgment  is  final  is  not 
to  be  determined  inferentially  from  the  mere  fact  that 
costs  and  execution  therefor  are  adjudged  against  one 
of  the  parties.  The  costs  are  regulated  by  statute  and 
follow  as  an  incident  to  final  judgment,  but  the  char- 
acter of  a  judgment,  whether  final  or  interlocutory, 
is  to  be  determined  from  other  considerations  than  that 
it  awarded  costs.  It  must,  to  be  final,  terminate  and 
completely  dispose  of  the  action.*'  Lee  v.  Yanaway, 
52  HI.  App.  23 ;  1  Black  on  Judgments,  section  31. 

The  sustaining  of  a  demurrer,  though  it  be  directed 
to  the  very  elements  of  the  cause  of  action  or  to  the 
defense,  is  not  final.  13  Am.  &  Eng.  Ency.  of  Law,  24. 
In  the  case  at  bar,  the  petition  was  permitted  to  re- 
main pending  and  undisposed  of,  and  the  judgment 
for  costs  cannot  properly  be  said  to  have  terminated 
and  completely  disposed  of  the  action.  Under  the  stat- 
ute the  Appellate  Courts  of  this  state  have  jurisdic- 
tion only  of  matters  of  appeal  or  writs  of  error  from 
final  judgments.    Rev.  Stat.  1905,  p.  601. 
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The  People  v.  Village  of  RossYllle. 

The  fact  that  the  jurisdiction  of  this  court  to  en- 
tertain the  appeal  has  not  been  challenged  by  appel- 
lee, would  not  warrant  us  in  assuming  jurisdiction. 
Where  the  law  has  not  conferred  jurisdiction  of  the 
subject-matter  upon  a  court,  the  parties  to  a  suit  can- 
not, by  consent,  invest  such  court  with  jurisdiction, 
and  it  is  the  duty  of  such  court  to  dismiss  the  appeal 
of  its  own  motion,  where  a  want  of  jurisdiction  ap- 
pears.   Town  of  Audubon  v.  Hand,  223  111.  367. 

The  appeal  must  be  dismissed  for  want  of  jurisdic- 
tion, at  the  costs  of  the  relator,  with  leave  to  appel- 
lant to  withdraw  the  record,  and  to  either  party  to 
move  for  judgment  in  the  Circuit  Court. 

Appeal  dismissed. 


The  People^  ex  reL  Charles  Smithy  ?•  Tillage  of  Ross- 

ville  et  al. 

This  casiB  is  oontrolled  by  the  decision  in  Meyer  y.  City  of  Decatur, 
ante,  p.  385. 

Mandamus,  Appeal  from  the  County  Court  of  Vermilion  county; 
the  Hon.  E.  R.  E.  Kimbbough,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1906.  Appeal  dismissed.  Opinion  filed 
June  1,  1907. 

CuBTis  G.  Redden  and  J.  B.  Mann,  for  appellant. 

W.  M.  Acton,  for  appellees. 

Peb  Cubiam.  This  is  a  petition  for  a  writ  of  manda- 
rmis  to  compel  certain  members  of  the  board  of  trus- 
tees of  the  village  of  Rossville  to  attend  meetings  of 
said  board.  A  demurrer  was  sustained  to  said  peti- 
tion. The  subsequent  proceedings  as  they  appear  in 
the  abstract  of  the  record  filed  in  this  court  were  the 
following:  *' Demurrer  sustained — petitioner  duly  ex- 
cepts, and  elects  to  stand  by  his  petition.    Judgment 
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for  costs,  appeal  prayed  and  allowed.    Bond,  $100  in 
30  days  from  July  19th,  A.  D.  1906.** 

The  foregoing  record  recites  an  election  by  peti- 
tioner to  stand  by  his  petition,  but  such  election  only 
authorized  the  court  to  enter  a  final  judgment  and  can- 
not be  held  to  have  the  effect  to  take  the  place  of  such 
judgment.  The  judgment  for  costs  does  not  dismiss 
the  petition  or  the  suit  or  terminate  the  action.  It  is, 
therefore,  not  final,  but  interlocutory  merely,  and  this 
court  has  no  jurisdiction  to  entertain  an  appeal  there- 
from. Lee  V.  Yanaway,  52  HI.  App.  23.  And  this  is 
so  notwithstanding  no  question  as  to  jurisdiction  has 
been  raised  or  argued  by  appellee.  Where  the  law  has 
not  conferred  jurisdiction  upon  a  court,  the  parties 
to  a  suit  cannot  by  consent  invest  such  court  with  juris- 
diction. Town  of  Audubon  v.  Hand,  223  lU.  367; 
Meyer  v.  City,  ante,  p.  385. 

The  appeal  must  be  dismissed  for  want  of  jurisdic- 
tion, at  the  costs  of  relator,  with  leave  to  withdraw  the 
record,  and  to  either  party  to  move  for  judgment  in 
the  Circuit  Court. 

Appeal  dismissed. 


>      Lewis  G.  Erbes  t.  William  McDonald. 

Secondabt  evidence — when  competent  to  prove  contents  of 
documents  out  of  jurisdiction  of  court.  Secondary  evidence  may  be 
offered  to  prove  the  substance  of  papers  out  of  the  Jurisdiction  of 
the  court,  where  due  efforts  have  been  made  to  obtain  the  originals, 
and  not  otherwise. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Vermilion  comity; 
the  Hon.  Mobton  W.  Thompson,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1906.  Affirmed.  Opinion  filed  June 
1,  1907. 

Walter  V.  Dysbet  and  Buckingham  &  Tboup,  for 
appellant. 

Dyeb  &  WALBRmoB  and  J.  B.  Mann,  for  appellee. 
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Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

Appellee  recovered  judgment  in  the  Circuit  Court, 
in  an  action  of  assumpsit,  against  appellant,  for  the 
sum  of  $2,923,  being  the  sum  of  $1,500  for  cash  which 
appellee  claimed  to  have  advanced  to  appellant,  and 
the  further  sum  of  $900  which  he  claimed  was  paid 
by  him  to  one  Steiger  at  the  request  and  for  the  use 
of  appellant.  The  only  controversy  in  this  court  is 
as  to  the  latter  item,  which  appellant  contends  was 
paid  by  appellee,  not  for  the  use  and  benefit  of  appel- 
lant, but  as  part  of  the  consideration  for  benefits  re- 
ceived by  appellee  by  virtue  of  a  certain  contract  which 
had  theretofore  been  entered  into  between  appellant 
and  Steiger,  and  that  the  money  in  question  was  paid 
in  accordance  with  the  terms  of  a  certain  written 
agreement  between  appellee  and  appellant.  Upon  the 
trial  appellant  offered  in  evidence  the  contract  be- 
tween appellant  and  Steiger,  which  secured  to  Appel- 
lant certain  benefits  in  a  grass  twine  factory  located 
at  Oshkosh,  in  the  state  of  Wisconsin;  but  the  court 
refused  to  admit  the  same.  He  then  offered  in  evi- 
dence a  copy  of  the  written  agreement  alleged  to  have 
been  entered  into  between  him  and  appellee,  which  the 
court  also  refused  to  admit  for  the  reason  that  no 
suflScient  effort  had  been  made  by  appellant  to  produce 
the  original  and  thus  lay  the  foundation  for  the  ad- 
mission of  secondary  evidence  as  to  its  contents.  Prior 
to  such  offer  it  had  been  shown  that  the  original  agree- 
ment had  been  executed,  but  that  it  had  never  been  in 
the  possession  of  either  appellant  or  appellee,  or  with- 
in the  jurisdiction  of  the  trial  court.  That  when  last 
seen  by  either  of  the  parties  it  was  in  the  posses- 
sion of  Steiger  at  Oshkosh.  Steiger,  upon  his  appear- 
ance as  a  witness  at  the  trial,  was  served  with  a  sub- 
poena  duces  tecum^  but  failed  to  produce  the  agree- 
ment in  response  thereto.  He  testified  that  if  such 
instrument  had  ever  been  left  in  his  possession,  it 
was  then  at  his  home  in  Oshkosh.    Appellant  contends 
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that  inasmuch  as  the  original  instrument  was  without 
the  state,  beyond  the  jurisdiction  of  the  court,  and  in 
the  possession  of  a  third  person,  not  a  party  to  the 
suit,  secondary  evidence  of  its  contents  was  admis- 
sible, without  a  further  showing.  Such  is  not  the  rule 
in  this  state.  Secondary  evidence  may  be  offered  to 
prove  the  substance  of  papers  out  of  the  jurisdiction 
of  the  court,  where  due  efforts  have  been  made  to  ob- 
tain the  originals  and  not  otherwise.  Bishop  v.  Am. 
Pres.  Co.,  157  HI.  307 ;  Fisher  v.  Greene,  95  HI.  94.  Ap- 
pellant should  have  procured  to  be  taken  the  deposi- 
tion of  the  witness  Steiger  at  his  home  in  Oshkosh,  and 
have  requested  him  to  produce  the  instrument  to  be 
attached  to  such  deposition.  In  case  of  his  refusal, 
secondary  evidence  of  its  contents  would  then  have 
been  admissible.  Dickenson  v.  Breeden,  25  111.  186; 
Fisher  v.  Greene,  95  HI.  94. 

It  does  not  appear  that  appellant  made  any  efforts 
whatever  prior  to  the  trial  to  secure  the  presence  of 
the  original  instrument  at  the  trial.  The  court,  there- 
fore, did  not  err  in  refusing  to  admit  secondary  evi- 
dence of  the  contents  thereof.  No  other  reason  is 
urged  in  argument  for  reversal  and  the  judgment  of 
the  Circuit  Court  will  be  affirmed. 

'Affirmed. 


American  Express  Company  t.  B.  G.  Stuart. 

1.  BxPBBss  coMPANT — catB  required  of  money  order  agent.  A  per- 
son acting  for  an  express  company  as  its  agent  in  seUing  its  money 
orders,  in  caring  for  the  money  of  such  company,  is  bound  only  to 
the  exercise  of  that  degree  of  care  and  caution  which  would  be  ex- 
ercised by  an  ordinarily  careful  and  prudent  person  under  like  or 
similar  circumstances. 

2.  Verdict — when  not  di8turJ>ed  <m  against  the  evidence.  A  ver- 
dict will  not  be  set  aside  as  against  the  evidence  merely  because  the 
Appellate  Court  might,  had  it  considered  the  evidence  initiaUy,  have 
reached  a  different  conclusion. 
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Assumpsit  Appeal  from  the  Circuit  Court  of  Coles  county;  the 
Hon.  J.  W.  Craig,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1906.    Affirmed.    Opinion  filed  June  20,  1907. 

J.  H.  Marshall^  for  appellant. 

A.  J.  Fbybb  and  E.  C.  and  James  W.  Craig,  Jr.,  for 
appellee. 

Mr.  Justice  Putbrbaugh  delivered  the  opinion  of 
the  conrt. 

This  is  an  action  in  assumpsit  by  appellant  for  the 
recovery  from  appellee  of  the  sum  of  $192.75,  being 
the  proceeds  of  certain  money  orders  sold  by  appellee 
while  acting  as  agent  for  appellant.  A  trial  by  jury 
resulted  iu  a  verdict  and  judgment  for  the  defendant, 
to  reverse  which,  the  plaintiff  below  prosecutes  this 
appeal. 

There  is  no  controversy  as  to  the  material  facts  in- 
volved, which  are  substantially  as  follows:  On  July 
4,  1905,  and  .for  several  years  prior  thereto,  appellee, 
a  druggist,  doing  business  in  the  city  of  Charleston, 
Illinois,  had  been  acting  as  agent  for  appellant  in  the 
sale  of  express  money  orders  issued  by  it.  Under  the 
terms  of  his  appointment  it  was  his  duty  to  keep 
the  proceeds  of  all  money  orders  sold  by  him  separate 
and  distinct  from  any  other  money  he  might  have.  In 
his  drug  store  which  was  located  upon  the  public 
square,  he  kept  an  iron  fire-proof  safe,  which  set  back 
of  the  prescription  case,  and  was  not  visible  from 
the  front  part  of  the  store.  In  the  safe  was  a  wooden 
drawer  in  which  he  kept  the  funds  belonging  to  the 
appellant,  and  in  another  drawer,  made  of  tin  with  an 
iron  door,  but  which  could  be  slipped  from  its  socket 
without  difficulty,  he  kept  his  private  funds.  The  latter 
was  furnished  with  a  lock  to  which  appellee  alone  had 
a  key.  Upon  the  safe  was  a  four-number  combination 
lock,  which,  during  business  hours,  was  kept  partially 
turned  on,  so  that  the  door  could  be  opened  through 
the  use  of  the  last  number  of  the  combination  only.    In 
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some  way,  not  known  to  appellee,  his  prescription  clerk 
had  learned  said  number,  and  was  able  to  open  the 
safe^  and  had  done  so  on  a  number  of  occasions,  at 
times  when  appellee  was  absent  from  the  store,  or 
the  clerk  supposed  him  to  be  absent.  Appellee  admit- 
ted that  he  knew  that  Myers  had,  to  this  extent,  access 
to  the  contents  of  the  safe,  and  it  does  not  appear  that 
he  did  anything  to  deprive  him  of  the  same.  Early  in 
tlie  evening  of  July  4th,  appellee  left  the  drug  store  in 
charge  of  his  prescription  clerk.  At  that  time  the  cash 
drawer,  which  was  locked,  contained  the  sum  of  $200, 
belonging  to  appellee,  while  the  funds  of  appellant, 
amounting  to  $192.75,  were,  as  usual,  left  in  a  wooden 
drawer  having  no  lock.  The  lock  of  the  safe  was 
partially  turned,  as  hereinabove  described.  The 
clerk  left  the  store  room  at  9 :45  and  appellee  returned 
thereto  at  10 :05  o  'clock  p.  m.  He  found  the  front  door 
of  the  stdre  locked.  The  rear  door  which  was  secured 
by  a  wooden  brace,  had  been  tampered  with  from  the 
outside  in  a  manner  calculated  to  give  the  impression 
that  an  entrance  had  been  effected  from  the  rear.  The 
funds  in  the  cash  drawer  were  found  to  be  intact,  but 
appellant's  money  was  missing,  together  with  some 
$14  belonging  to  appellee  which  was  kept  in  still  an- 
other department  of  the  safe.  The  clerk  was  the 
only  person,  other  than  appellee,  who  had  a  key  to  the 
store  of  knowledge  of  the  number  necessary  to  open 
the  safe.  On  July  8th  a  warrant  was  issued  for  the 
arrest  of  the  clerk,  upon  complaint  by  appellee  charg- 
ing him  with  having  stolen  the  money  in  question. 

Among  the  instructions  given  at  the  instance  of  ap- 
pellee, was  that  numbered  '* three''  in  the  abstract, 
which  told  the  jury  that  if  they  believed,  from  a  pre- 
ponderance of  the  evidence  that  plaintiff's  money  was 
kept  entirely  separate  and  distinct  from  other  funds 
in  the  hands  of  the  defendant,  and  that  he,  in  caring 
for  it,  exercised  that  degree  of  care  and  caution  that 
the  ordinarily  careful  and  prudeiit  man  would  have 
exercised  under  like  circumstances  and  that  the  money 
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was  stolen,  *4t  would  be  their  duty  to  find  for  the 
defendant.'' 

The  third  refused  instruction  offered  by  appellant, 
in.  brief,  told  the  jury  that  if  they  believed  from  the 
evidence  that  while  the  money  of  th^  plaintiff  was  in 
the  possession  of  the  defendant,  the  defendant  per- 
mitted his  clerk  to  have  access  to  the  same  without  his 
permission,  and  as  a  result  of  such  access,  the  clerk 
stole  the  money,  then  the  defendant  should  bear  the 
loss. 

It  is  urged  by  appellant  that  the  prescription  clerk 
was  the  sub-agent  of  appellee,  appointed  or  employed 
without  the  authority,  knowledge  or  consent  of  appel- 
lant, that  appellee  was,  therefore,  responsible  for  the 
acts  of  such  sub-agent  and  that,  if  the  theft  of  the 
money  was  committed  by  him,  appellee  is  liable  there- 
for. Such  position  is  untenable.  It  does  not  appear 
from  the  evidence  that  the  prescription  clerk  was  au- 
thorized or  employed  by  appellant  either  to  sell  or  re- 
ceive payment  for  the  money  orders,  or  to  handle  the 
proceeds  of  the  same.  He  was  as  much  a  stranger 
to  the  transactions  between  appellant  and  appellee  as 
though  he  had  been  employed  elsewhere  than  at  the 
drug  store.  While  the  fact  that  the  alleged  thief  was 
employed  by  appellee  in  and  about  the  store  in  the 
capacity  of  clerk,  was  proper  to  be  considered  by  the 
jury  in  determining  whether  or  not  appellee  had  exer- 
cised the  degree  of  care  imposed  upon  him  by  law,  it 
did  not  create  the  relation  of  sub-agency.  Nor  can  it 
be  said  that  appellee  was  liable  as  master  for  the  acts 
of  his  servant,  the  clerk,  as  it  is  manifest  that  the 
wrongful  appropriation  of  the  money  in  question  was 
not  within  the  scope  or  line  of  his  duties  or  employ- 
ment. 

The  relation  of  appellant  and  appellee  was  merely 
that  of  principal  and  agent,  and  in  caring  for  the  prop- 
erty of  appellant,  his  principal,  appellee  was  only 
bound  to  exercise  that  degree  of  care  and  caution  for 
its  preservation  and  safety  that  an  ordinarily  careful 
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and  prudent  person  would  have  exercised  under  like 
or  similar  circumstances.  It  follows  that  the  trial 
court  did  not  err  in  its  rulings  upon  the  foregoing  in- 
structions. 

It  is  insisted  by  counsel  for  appellant  that  the  con- 
duct of  the  clerk  in  surreptitiously  opening  the  safe 
without  authority,  was  sufficient  to  arouse  the  serious 
suspicion  in  the  mind  of  any  ordinary  man  as  to  his 
honesty,  and  that  this,  and  the  further  fact  that  ap- 
pellee kept  his  own  money  in  a  locked  drawer,  while 
that  of  appellant  was  kept  in  one  not  so  secure,  so 
clearly  show  a  lack  of  due  care  on  the  part  of  appel- 
lee as  to  warrant  this  court  in  disturbing  the  finding 
of  the  jury  to  the  contrary. 

There  is  much  force  in  such  contention,  and  while 
if  sitting  as  jurors  we  might  have  reached  a  different 
conclusion  than  that  of  the  jury  as  evidenced  by  its 
verdict,  we  are  nevertheless  unable  to  say  that  such 
opposite  conclusion  would  be  so  clearly  justified  that 
all  ordinarily  prudent  men  would,  after  a  careful  and 
dispaj^sionate  consideration  of  the  uncontroverted 
facts,  arrive  thereat  without  hesitation  or  dissent.  The 
question  as  to  due  care  was,  therefore,  one  of  fact  for 
the  determination  of  the  jury.  As  has  been  said,  the 
jury  was  properly  instructed  as  to  the  law,  and  it 
does  not  clearly  appear  that  it  misconstrued  the  evi- 
dence or  that  it  was  actuated  by  passion  or  prejudice. 
It  is  well  settled  that  in  such  state  of  the  record  courts 
of  review  are  not  at  liberty  to  disturb  a  verdict  unless 
the  same  is  manifestly  contrary  to  and  unwarranted 
by  the  evidence. 

We  are  not  inclined  to  so  hold  in  the  present  case 
and  must  accordingly  affirm  the  judgment  of  the  Cir- 
cuit Court. 

Affirmed. 
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Clarence  Dunkelbarger^  Administrator^  t.  Donald  Hc- 

Ferren, 

Appeal — when  judgment  not  final.  A  judgment  for  costs  is 
interlocutory  only,  and  no  Jurisdiction  to  reyiew  such  a  Judgment 
exists  in  the  Appellate  Court 

Trespass  on  the  ca^e.  Error  to  the  Circuit  Court  of  Vermilion 
county;  the  Hon.  E.  R.  E.  Kimbbouoh,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1907.  Dismissed.  Opinion  filed  June  22, 
1907. 

J.  C.  McClubb,  C.  G.  Tatlob  and  G.  W.  Salmans, 
for  plaintiff  in  error. 

Dyeb  &  Wallbeidgb  and  J.  B.  Mann,  for  defendant 
in  error. 

Per  Curiam.  The  judgment  to  review  which  this 
writ  of  error  is  prosecuted,  reads  as  follows: 

^*Now  come  said  parties  by  their  respective  attor- 
neys and  thereupon  said  plaintiff  asks  leave  to  file 
an  additional  count  herein,  which  is  allowed  upon 
terms  that  he  will  pay  all  costs  to  date.  And  now  the 
said  defendant  filed  his  demurrer  to  said  additional 
count,  which  demurrer  being  sustained,  the  plaintiff 
excepts  and  elects  to  stand  by  said  count  and  now 
nollies  all  other  counts.  It  is  therefore  ordered  and 
adjudged  by  the  court  that  said  defendant  do  have  and 
recover  of  and  from  said  plaintiff  his  costs  and  charges 
by  him  in  this  behalf  expended,  to  be  paid  in  due  course 
of  administration.  Whereupon  said  plaintiff  having 
duly  entered  his  exceptions  herein,  prays  an  appeal, 
which  is  allowed,'^  etc. 

The  foregoing  judgment,  being  merely  for  costs,  is 
interlocutory  only,  and  this  court,  therefore,  has  no 
jurisdiction  to  entertain  the  present  writ  of  error. 
Meyer  v.  City  of  Decatur,  ante,  p.  385.  The  same  is 
accordingly  dismissed  at  the  costs  of  plaintiff  in  error, 
payable  in  due  course  of  administration,  with  leave  to 
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plaintiff  in  error  to  withdraw  the  record,  and  to  either 
party  to  move  for  judgment  in  the  Circuit  Court. 

Writ  of  error  dismissed. 


Clereland^  Cincinnati,  Chicago  &  St.  Louis    Railway 
Company  y.  James  Dul^eman,  Administrator. 

This  case  is  controHed  by  the  decision  in  C,  C,  C.  ft  St  L.  Ry.  Co. 
V.  Dukeman,  130  111.  App.  105. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Coles  county;  the  Hon.  J.  W.  Craig,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1906.  Re- 
versed and  remanded.    Opinion  filed  June  1,  1907. 

Hamlin  &  Gillespie  and  H.  A,  Neal,  for  appellant ; 
L.  J.  Hackney,  of  counsel. 

J.  H.  Marshall  and  F.  K.  Dunn,  for  appellee. 

Per  Curiam.  October  25,  1905,  George  Dukeman 
and  Cynthia  Dukeman,  his  wife,  were  killed  while 
crossing  the  track  of  appellant  on  **E''  street  in  the 
city  of  Charleston.  In  the  suit  to  recover  damages 
for  negligently  causing  the  death  of  Cynthia  Dukeman 
there  was  a  verdict  and  judgment  against  appellant 
for  $1,650,  and  in  the  case  at  bar,  to  recover  damages 
for  negligently  causing  the  death  of  George  Dukeman, 
there  was  a  verdict  and  judgment  against  appellant 
for  $2,000.  The  judgment  in  the  former  case  was  re- 
versed by  this  court  on  appeal,  in  an  opinion  filed 
November  27,  1906.    130  111.  App.  105. 

The  records  in  the  two  cases  are  substantially  iden- 
tical and  the  same  questions  are  involved  in  this  ap- 
peal as  were  presented  for  determination  in  the  former 
appeal,  except  as  to  the  propriety  of  giving  the  fifth 
instruction  oflFered  on  behalf  of  appellee  upon  the  trial 
of  the  former  case,  which  instruction  was  not  ofliered 
by  appellee  upon  the  trial  of  this  case. 
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For  the  reasons  given  in  the  former  opinion,  the 
court  did  not  err  in  refusing' to  give  the  peremptory 
instruction  offered  by  appellant,  or  in  refusing  to  in- 
struct the  jury  that  appellee  was  entitled  to  recover 
only  nominal  damages. 

The  fourth  instruction  given  at  the  request  of  ap- 
pellee is  identical  with  the  first  instruction  given  on 
behalf  of  appellee  upon  the  trial  of  the  case  to  recover 
damages  for  the  death  of  Cynthia  Dukeman,  and  for 
the  reason  given  in  the  former  opinion  we  are  con- 
strained to  hold  that  said  fourth  instruction  was  mis- 
leading and  prejudicial  to  appellant. 

A  majority  of  the  court  are  also  of  the  opinion  that 
the  damages  awarded  by  the  jury  are  excessive. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded for  another  trial. 

Reversed  and  remanded. 


Austin  Ellsworth  et  al.  r.  Mary  A.  Gammins. 

1.  Dbam-shop  Act — right  of  mother  to  recover  for  loss  of  son^s 
support.  Notwithstanding  the  son's  father  is  living,  the  mother  of  a 
minor  son  may  recover  for  loss  of  support  resulting  from  the  habit- 
ue Intoxication  of  such  son  caused  by  the  defendants. 

2.  BxBKPLABT  DAMAOEB — voheti  may  J>e  recovered  in  action  for 
Jo88  of  son's  support.  If  circumstances  Justify,  a  mother  may  re- 
cover for  the  loss  of  her  minor  son's  support  resulting  from  the  habit- 
ual intoxication  of  such  son  caused  by  the  defendants. 

8.  Argument  or  counsel — when  impropriety  of,  will  not  reverse. 
Improper  language  used  in  an  argument  to  the  jury  will  not  re- 
verse where  such  language  was  provoked  by  the  remarks  of  the 
complaining  counsel. 

Action  for  damages  for  loss  of  support.  Appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  E.  R.  B.  Kimbbough,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1906.  Af- 
firmed.   Opinion  filed  June  1, 1907. 

b.  M.  Jones  and  Buckingham  &  Tbotjp,  for  appel- 
lants. 
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Mabijst  &  MoBEis,  for  appellee. 

Mb.  Pbesiding  Justice  Ramsay  delivered  the  opinion 
of  the  court- 
Mary  A.  Cummins  brought  suit  in  the  Circuit  Court 
of  Vermilion  county  against  Austin  Ellsworth,  Charles 
Gerulis,  George  W.  James  and  William  Arkley,  and 
eight  others,  to  recover  for  damages  alleged  to  have 
resulted  to  her  in  her  means  of  support  by  reason  of 
the  sale  of  intoxicating  liquors  by  such  persons,  to 
her  minor  son,  David  G.  Cummins.  There  was  a  ver- 
dict against  the  four  persons  above  named,  in  the 
sum  of  $975,  upon  which  the  court  rendered  judgment 
in  favor  of  said  Mary  A.  Cummins.  Said  Ellsworth, 
Gerulis,  James  and  Arkley  have  appealed. 

The  declaration  consisted  of  one  count,  and  in  sub- 
stance charged  that  said  appellee  was  the  mother  of 
one  David  G.  Cummins,  who  was  of  the  age  of  nine- 
teen years  and  who  was  employed  as  a  coal  miner,  and 
was  earning  $75  per  month  prior  to  the  time  of  the 
injuries  complained  of;  that  said  appellants,  ih  Jan- 
uary, February  and  March,  1906,  who  were  then  en- 
gaged in  selling  intoxicating  liquors,  sold  and  gave 
to  said  minor  intoxicating  liquors  and  Caused  him  to 
become  4^abitually  drunk,  whereby  he  wasted  his  earn- 
ings and  became  reduced  in  body  and  in  estate,  and 
she,  appellee,  lost  his  support  and  was  thereby  in- 
jured, etc.    Appellants  filed  a  plea  of  not  guilty. 

The  evidence  disclosed  that  the  husband  of  appellee 
was  in  the  penitentiary  and  li^d  been  there  for  about 
two  years  prior  to  the  time  the  suit  was  tried;  that 
appellee  was  living  separate  and  apart  from  her  hus- 
band and  was  supported  by  means  of  her  own  labor 
and  by  means  which  her  minor  son,  David,  contributed 
to  her  aid,  varying  from  $40  to  $60  per  month;  that 
by  reason  of  the  habitual  drunkenness  of  said  minor 
son,  said  appellee  lost  the  means  of  support  which  she 
had  previously  received  from  him. 
Appellants  first  contend  that  the  father  of  David, 
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being  alive,  alone  had  the  right  of  action,  if  any  ex- 
isted, against  appellants,  and  argue  that  because  the 
father  only,  could  recover  for  the  wages  of  the  minor, 
by  analogy,  the  mother  had  no  right  to  maintain  suit. 
This  argument  is  of  no  force  in  this  class  of  cases, 
which  is  governed  by  statute,  which,  so  far  as  applica- 
ble, is  as  follows:  **  Every  •  •  •  parent  •  •  • 
who  shall  be  injured  in  *  *  •  means  of  support 
•  *  *  in  consequence  of  the  intoxication  •  •  • 
of  any  person  •  •  •  shall  have  a  right  of  action 
in  his  or  her  name  •  •  •  against  any  person  or  per- 
sons who  shall  by  selling  •  •  •  intoxicating  liquors 
have  caused  the  intoxication,  in  whole  or  in  part,  of 
such  person/' 

In  the  case  at  bar,  the  mother  was  living  separate 
and  apart  from  her  husband  and  derived  her  means 
of  support  from  her  own  labors  and  those  of  such 
minor  son.  In  such  a  case  there  is  no  reason  why 
she,  as  a  parent,  cannot  maintain  an  action  against 
a  dram-shop  keeper  for  injury  to  her  means  of  sup- 
port caused  by  sales  of  intoxicating  liquor  to  her 
minor  son.    Lossman  v.  Knights,  77  111.  App.  670. 

Appellants  next  contend  that  the  amount  of  the 
verdict  was  too  large  and  that  the  jury,  by  the  in- 
structions of  the  court,  were  permitted  to  give  appel- 
lee punitive  damages,  which  they  insist  could  not  be 
properly  allowed.  It  has  been  held  that  where  a 
dram-shop  keeper  continues  to  sell  intoxicating  liquor 
to  an  adult  in  the  habit  of  drinking  to  excess,  and  in 
disregard  of  his  wife's  warning  to  desist,  exemplary 
damages  may  be  awarded  her.  McMahon  et  al.  v. 
Sankey,  133  111.  636. 

In  the  case  of  Earp  v.  Lilly,  120  111.  App.  123-128, 
this  court  held  that  where  a  husband  was  in  the  habit 
of  getting  intoxicated  and  such  fact  was  known  to  the 
dram-shop  keeper,  a  sale  by  him  to  such  husband  was 
unlawful  and  it  became  a  question  of  fact  for  the  jury 
to  say  whether  or  not  the  selling  was  wilful  and  wan- 
ton. 
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In  this  case  there  is  no  claim  made  that  David  G. 
Cummins,  the  minor,  ever  represented  himself  to  any 
of  appellants  as  being  an  adult.  That  he  was  a  minor 
was  admitted  and  appellants  dealt  with  him  as  such. 
A  sale  by  a  dram-shop  keeper  of  intoxicating  liquor  to 
a  minor,  the  seller  knowing  the  fact  of  minority,  is  as 
much  a  wilful  violation  of  the  law  upon  that  subject 
as  a  sale  to  an  adult  husband  after  request  to  desist 
therefrom  by  the  wife.  We  are  not  disposed  to  dis- 
turb the  verdict  of  the  jury  upon  that  ground,  and  hold 
that  there  was  no  error  upon  the  part  of  the  court  in 
giving  an  instruction  which  permitted  the  jury  to  allow 
exemplary  damages. 

Appellants  next  argue  at  considerable  length  that 
there  was  gross  error  in  the  conduct  of  counsel  for 
appellee  before  the  jury.  The  record  of  the  conduct 
complained  of  is  too  long  to  be  here  reviewed,  but  we 
would  be  disposed  to  reverse  this  case  solely  upon 
the  ground  that  counsel  for  appellee,  in  his  closing 
address  to  the  jury  clearly  transgressed  the  rules  of 
practice  and  by  his  unfairness  toward  appellants  put 
in  hazard  the  very  interests  he  was  called  upon  to 
protect,  were  it  not  for  the  fact  that  counsel  for  ap- 
pellants had  in  a  great  measure  provoked  such  conduct 
by  saying  to  the  jury  that:  ^*She  (appellee)  has  come 
here  with  her  case  reeking  with  the  odor  of  the  peni- 
tentiary and  the  jail.''  This  language  was  also  un- 
warranted and  tended  to  provoke  the  conduct  of  ap- 
pellee's counsel,  which,  otherwise,  would  have  been 
reversible  error. 

The  verdict  was  right  upon  the  merits  and  the  judg- 
ment is  affirmed. 

Affirmed. 
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Agnes  Field  ?•  Lucy  Deyereanx  et  al. 

Vebdict — when  set  aside  as  against  the  evidence,  A  verdict  un- 
warranted by  the  evidence  will  be  set  aside  on  review. 

Assumpsit  Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  CoLosTiN  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1906.  Reversed  and  remanded.  Opinion  filed 
June  1,  1907. 

William  E.  Bband,  for  plaintiff  in  error. 
S.  P.  EoBiNSON,  for  defendants  in  error. 

Mr.  Presiding  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

Agnes  Field  brought  suit  in  the  Circuit  Court  of 
McLean  county,  against  Lucy  Devereaux  and  her  hus- 
band, John  J.  Devereaux,  upon  a  promissory  note, 
dated  May  10,  1899,  for  the  sum  of  $500.  Lucy  Deve- 
reaux and  John  J.  Devereaux  pleaded  payment,  and 
upon  trial  before  a  jury  upon  that  issue  a  verdict  was 
returned  in  their  favor.  Judgment  was  rendered  upon 
the  verdict,  and  Agnes  Field  appealed. 

It  appears  from  the  evidence  that  appellant  and  Lucy 
Devereaux  were  sisters ;  that  their  mother  conveyed  to 
them  a  house  and  lot  in  Bloomington,  Illinois,  and  that 
on  the  tenth  day  of  May,  1899,  Lucy  Devereaux  bought 
her  sister's  interest  in  said  property  at  $500,  receiived 
a  deed  therefor  and  made  a  note  for  that  sum  due  in 
four  years  from  said  date,  with  interest  payable  an- 
nually, which  note  was  signed  by  herself  and  John  J. 
Devereaux,  and  was  secured  by  a  mortgage  upon  said 
property. 

Payments,  mostly  in  sums  of  five  dollars  each,  were 
made  upon  said  note  until  about  the  middle  of, March, 
1902,  at  which  time  about  $120  had  been  paid  on  said 
note,  and  when,  it  is  claimed  by  appellee,  appellant 
agreed  to  accept  five  dollars,  in  addition  to  the  sums 
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that  had  been  already  paid,  in  full  satisfaction  of 
said  indebtedness  and  to  deliver  np  the  note  and  mort- 
gage. 

Whether  or  not  the  said  note  was  thus  to  be  treated 
as  fully  satisfied,  was  the  only  question  submitted  to 
the  jury.  Appellant  assigns  as  error  the  refusal  of  the 
court  to  grant  a  new  trial  and  contends  that  the  find- 
ing of  the  jury  was  against  the  manifest  weight  of  the 
evidence.  Upon  that  contention  we  are  constrained 
to  hold  that  error  is  well  assigned. 

It  is  claimed  by  appellee,  Lucy  Devereaux,  that  ap- 
pellant came  to  her  home  in  Bloomington,  in  March, 
1902,  only  a  little  over  one  year  before  said  note  was 
due,  and  agreed  that  if  said  Lucy  would  pay  appel- 
lant in  cash  the  sum  of  five  dollars,  in  addition  to  what 
had  already  been  paid,  appellant  would  surrender  and 
give  up  said  note  and  mortgage,  and  that  appellee  then 
paid  said  sum  of  five  dollars  and  received  the  said  note 
and  mortgage. 

The  oral  evidence  concerning  this  claim  is  very  con- 
flicting and  unsatisfactory.  Lucy  Devereaux  testified 
that  the  note,  upon  payment  of  five  dollars,  was,  by 
agreement,  treated  as  her  own  and  surrendered  to  her 
as  satisfied;  that  she  had  the  note  in  her  possession 
continuously  from  March,  1902.  John  J.  Devereaux 
testified  that  he  saw  the  note  and  mortgage  in  his 
wife's  hands  and  heard  her  say  in  the  presence  of  the 
appellant,  that  the  note  was  hers  and  was  at  an  end. 
This  testimony  appellant  denied  and  said  that  she 
never  made  the  arrangement  alleged  by  appellees,  and 
that  she  never  gave  or  surrendered  the  note  to  said 
Lucy;  that  the  same  was  all  the  while  in  her  posses- 
sion until  she  wanted  to  have  it  renewed  in  1903,  when 
she  sent  it  to  one  D.  J.  Sammon  for  the  purpose  of 
having  him  take  a  renewal  note  for  her.  Sammon  testi- 
fied that  he,  as  attorney  for  appellant,  had  the  note  in 
his  safe  and  in  his  keeping  at  the  time  Lucy  Devereaux 
claimed  to  him  that  she  had  the  note  and  mortgage  in 
her  possession. 
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If  the  verdict  had  been  rendered  upon  snch  sharply 
conflicting  evidence  alone,  we  would  not  be  disposed  to 
disturb  it,  but  such  is  not  the  case.  Appellant  intro- 
duced in  evidence  a  written  statement  of  account  be- 
tween the  sisters  in  the  handwriting  of  Lucy  Devereaux 
in  which  it  appears  that  she  paid  appellant  $5  upon 
each  of  six  different  occasions  after  March,  1902,  in 
which  written  statement  said  six  payments  were  cred- 
ited, among  or  with  other  payments,  aggregating 
$153.50,  which  she  deducted  from  the  loan  of  $500,  leav- 
ing a  balance  unpaid  appellant  upon  such  statement  of 
$346.50.  There  were  also  introduced  in  evidence  re- 
ceipts for  four  of  said  payments  of  $5  each,  dated 
respectively.  May  1,  1902,  June  25,  1902,  August  15, 
1902,  and  September  4,  1902,  in  which  it  was  stated 
that  appellant  received  said  sums  on  mortgage  note. 

This  statement  in  writing,  appellee,  Lucy  Devereaux, 
attempted  to  explain  by  saying  that  she  made  it  to 
show  what  the  balance  was  when  they  called  it  square, 
but  she  did  not  offer  any  reasonable  explanation  of 
how  she  came  to  make  payments  upon  said  indebted- 
ness after  March,  1902,  in  precisely  the  same  manner 
as  she  had  prior  to  that  time,  nor  how  she  came  to 
take  receipts  from  her  sister  for  the  amounts  so  paid 
on  the  mortgage  debt. 

This  action  upon  the  part  of  said  Lucy  Devereaux, 
evidenced  by  this  statement  and  these  receipts,  was 
wholly  inconsistent  with  her  theory  of  payment  in  full, 
and  no  sufficient  explanation  thereof  was  made  to  ap- 
pear. The  verdict  of  the  jury  was  unwarranted  by 
the  evidence  and  should  have  been  set  aside. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Amanda  Beggs  v*  The  First  National  Bank  of  Areola. 

1.  Consideration — what  essential  to  forbearance  as.  In  order  to 
constitute  forbearance  as  a  valid  consideration,  there  must  be  an 
agreement  to  forbear  or  an  extension  of  credit  to  the  debtor. 


Digitized  by 


Google 


404  Appellate  Courts  of  Illinois. 

Vol.  134.]        Beggs  v.  First  Natl  Bank  of  Areola. 

2.  Instruction — mu8t  not  leave  issue  of  law  to  jury.  An  instruc- 
tion which  permits  the  jury  to  determine  what  is  or  is  not  a  pledge 
in  law,  is  erroneous. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Douglas  county;  the 
Hon.  Solon  Philbbick,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1906.  Reversed  and  remanded.  Opinion  filed  June 
1,  1907. 

Edwabd  C.  and  James  W.  Cbaig,  Jb.,  for  appellant; 
John  H,  Chadwick,  of  counsel. 

EcKHABT  &  MooBB,  for  appellee. 

Mb.  Pbesiding  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

The  First  National  Bank  of  Areola  brought  suit  in 
the  Circuit  Court  of  Douglas  county  against  Amanda 
Beggs  to  recover  upon  two  promissory  notes.  There 
was  a  verdict  in  favor  of  the  bank  in  the  sum  of 
$4,536.52  upon  which  there  was  a  judgment.  Beggs 
appealed. 

Frank  J.  Beggs,  a  son  of  appellant,  became  indebted 
to  appellee  upon  two  promissory  notes,  both  due  on 
demand,  one  dated  July  2,  1901,  for  $1,650,  and  the 
other  dated  May  28,  1902,  for  $2,800,  upon  which  said 
notes  the  interest  was  paid  up  to  June  30, 1906.  About 
the  first  of  May,  1904,  J.  R.  Beggs,  who  was  president 
of  the  bank,  and  who  was  also  a  son  of  appellant,  went 
to  his  mother's  home,  where  it  is  claimed  by  appellee 
that  said  Amanda  Beggs,  who  was  the  owner  of  thirty- 
three  shares  of  the  capital  stock  of  the  bank  (having 
one  certificate  for  twenty  shares  and  one  for  thirteen 
shares),  turned  her  certificates  of  stock  over  to  said 
J.  B.  Beggs,  as  president  of  the  bank,  as  collateral 
security  to  such  unpaid  and  past  due  notes  of  Frank  J. 
These  certificates  of  stock  were  taken  by  such  presi- 
dent of  the  bank  and  retained  by  him,  indorsed  by  the 
mother,  until  about  the  first  of  June,  1905,  when  J.  B. 
Beggs  returned  or  redelivered  such  certificates  to  ap- 
pellant, whereupon  she,  either  on  the  same  day  of  the 
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redelivery  of  the  certificates  or  very  soon  thereafter, 
signed  said  notes  of  Frank  J.  Beggs.  Suit  was  com- 
menced upon  said  notes  against  appellant  on  the  thir- 
teenth day  of  August,  1906,  and  judgment  rendered 
as  heretofore  stated.  The  issue  which  the  jury  had  to 
determine  was  whether  or  not  there  was  any  con- 
sideration for  the  signing  of  said  notes  by  appellant. 

Upon  this  subject,  J.  R.  Beggs  testified  that  in  May, 
1904,  he  saw  his  mother  and  told  her  that  he,  as  presi- 
dent of  the  bank,  would  not  transfer  to  her  upon  the 
books  of  the  bank,  the  certificate  for  the  thirteen 
shares  of  bank  stock  which  had  formerly  been  owned 
by  Frank  J.,  and  by  him  assigned  to  appellant  on 
September  1,  1902,  until  he  (Frank)  had  paid  the 
bank  what  he  owed  it;  that  at  the  time  Frank  turned 
over  to  her  the  thirteen  shares  of  stock  Frank's  in- 
debtedness to  the  bank  was  about  $4,450;  that  the 
mother  then  said  she  would  turn  over  to  the  bank 
her  certificate  for  the  thirteen  shares  and  also  the 
one  for  twenty  shares  as  collateral  to  secure  Frank's 
debt  to  the  bank  and  then  gave  him  the  certificates 
which  he  held  as  such  officer  for  the  bank  until  about 
the  first  of  June,  1905.  He  further  testified,  that  shortly 
prior  to  such  last  mentioned  date  he  had  received  a  let- 
ter from  the  comptroller  of  the  currency  to  the  effect 
that  the  bank  could  not  hold  its  own  stock  as  collateral 
security  for  a  loan, whereupon  he  advised  his  mother  of 
that  fact;  that  very  soon  after  telling  her  of  the  re- 
ceipt of  the  comptroller's  letter  he  saw  appellant  alone 
at  her  home;  that  he  said  to  her  that  he  brought  the 
notes  for  her  to  sign  and  the  stock  to  be  returned ;  that 
he  further  said  that  he  did  not  want  to  see  her  stock 
sold  and  that  to  sell  it  would  hurt  the  credit  of  the 
bank,  whereupon  she  replied  that  she  supposed  she 
would  have  to  sign  the  notes ;  that  she  did  sign  them, 
and  he  thereupon  redelivered  to  her  the  certificates  of 
bank  stock. 

Appellant  testified  that  her  son,  J.  E.  Beggs,  who 
had  the  custody  of  her  certificates  for  her,  when  he 
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first  came  to  her,  brought  with  him  such  certificates 
and  wanted  to  know  if  she  would  not  let  the  bank  have 
the  stock  as  collateral  to  Frank's  notes;  that  she  said 
she  did  not  want  to  do  it,  but  he  insisted  that  they 
must  have  some  collateral ;  that  nothing  was  said  about 
signing  the  notes  and  she  did  not  think  anything  was 
said  about  J.  R.  Beggs  not  being  willing  to  transfer 
the  thirteen  shares  to  her,  that  Frank  had  so  previously 
assigned;  that  J.  R.  Beggs  said  he  did  not  see  any 
other  way  out  of  it  and  insisted  on  her  signing  over 
the  certificates  and  that  she  finally  wrote  her  name 
upon  the  back  of  the  certificates,  and  J.  R.  Beggs  took 
them  away  with  him;  that  Frank  J.  was  present  at 
the  time  of  this  conversation  when  she  signed  or  in- 
dorsed the  certificates  and  delivered  them  to  J.  R. 
Beggs. 

Appellant  further  testified  that  prior  to  the  date 
when  she  signed  the  notes,  J.  R.  Beggs  brought  the 
certificates  back  and  turned  them  over  to  her,  saying 
at  the  time  that  the  bank  examiner  had  been  there 
and  had  told  him  that  he  could  not  hold  the  certificates 
as  collateral  to  the  notes ;  that  he  wanted  to  know  if 
she  would  sign  the  notes  and  that  she  replied  that  she 
did  not  know  whether  she  would  or  not  and  that  she 
did  not  sign  them  on  that  day  and  did  not  then  agree 
to  sign  them;  that  on  a  subsequent  date  he  came  back 
and  insisted  upon  her  signing  the  notes  and  she  did 
so.  Appellant  denied  that  she  said  to  J.  R.  Beggs  that 
she  would  sign  the  notes  to  keep  the  stock  from  being 
sold  and  testified  that  nothing  was  said  to  the  effect 
that  the  bank  stock  would  be  sold  if  she  did  not  sign 
the  notes.     - 

Frank  J.  Beggs  testified  that  he  was  present  when 
his  brother,  J.  R.  Beggs,  brought  to  the  mother  the 
certificates  of  stock  and  delivered  them  to  her;  that 
J.  R.  then  said  that  he  could  not  hold  them  as  col- 
lateral to  the  notes  and  that  as  he  started  to  go  away, 
appellant  told  him  to  take  the  certificates  back  and 
put  them  in  the  bank  for  her;  that  at  the  time  nothing 
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was  said  about  appellant  signing  the  notes  and  that 
she  did  not  then  agree  to  so  sign,  and  that  he  was  not 
present  upon  the  day  when,  in  fact,  his  mother  did 
sign. 

This  was,  in  substance,  the  evidence  as  disclosed  by 
the  record  as  to  what  passed  between  the  parties  per- 
taining to  the  subject-matter  of  consideration. 

We  are  constrained  to  hold  that  there  was  no  con- 
sideration for  the  delivery  of  the  stock  by  appellant 
to  the  bank,  nor  any  consideration  for  her  signing  the 
notes  sued  upon.  Appellee  argues  in  support  of  its 
theory,  that  there  was  an  advantage  to  appellant  in 
not  having  her  stock  sold  under  the  National  Bank 
Act;  there  was  a  redelivery  to  her  of  the  certificates 
of  stock,  and  that  no  suit  was  brought  against  said 
Frank  J.  Beggs  and  levy  made  upon  the  certificates, 
whereby  appellant  was  enabled  to  retain  the  certifi- 
cates in  her  own  control.  None  of  these  claims,  how- 
ever, attains  to  the  legal  status  of  a  consideration. 
The  president  of  the  bank  could  not  rightfully  have 
refused  to  transfer  upon  the  books  of  the  bank  the 
shares  of  stock  which  had  been  duly  assigned  by  Frank 
J.  to  his  mother,  and  in  case  he  did  refuse,  a  remedy 
was  at  hand  to  compel  a  discharge  of  his  duty  in  that 
regard.  The  stock  was  the  stock  of  appellant  and 
could  have  been  reclaimed  by  her  at  any  time,  or  an 
appropriate  remedy  maintained  for  its  return.  At  no 
time  was  it  subject  to  sale  without  her  consent  either 
under  the  law  of  the  United  States  or  of  our  own 
state. 

At  the  time  of  the  first  conference  between  J.  B. 
Beggs  and  his  mother  he  had  had  the  custody  of  the 
certificates  for  her  for  several  months  and  brought 
them  to  her  with  the  request  that  she  would  allow  the 
bank  to  hold  them  as  collateral  to  Frank's  past  due 
debts ;  she  received  nothing  whatever  for  transferring 
such  stock  to  appellee,  neither  did  Frank  J.  receive 
any  advantage  or  thing  of  value;  nor  did  the  bank 
part  with  anything  of  value  or  waive  any  right  or 
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claim  it  then  had,  nor  did  it  agree  to  postpone  the 
enforcement  of  its  claim  against  Frank  J.  Beggs.  In 
fact,  when  the  stock  was  first  turned  over  by  appel- 
lant there  was  no  undertaking  of  any  character  entered 
into  by  appellee  nor  any  right  it  then  had  released  or 
impaired. 

The  fact  that  the  bank  did  not  sue  Frank  J.  can- 
not, of  itself,  afford  a  consideration  in  the  absence  of 
a-  contract  or  agreement  to  forbear  or  postpone  col- 
lection. In  such  cases  there  must  be  an  agreement 
to  forbear,  or  an  extension  of  credit  to  the  debtor. 
Vehon  v.  Vehon,  70  111."  App.  40. 

As  the  first  delivery  of  the  stock  by  appellant  was 
of  no  force,  it  follows  that  a  redelivery  merely  to  ap- 
pellant added  nothing,  as  it  was  a  turning  back  to  her 
of  her  own  property. 

The  verdict  of  the  jury  finding  that  there  was  a 
consideration  for  the  signing  of  the  notes  involved  by 
appellant  was  against  the  manifest  weight  of  the  evi- 
dence and  should  have  been  set  aside. 

There  was  error  also  in  refusing  to  allow  Frank  J. 
Beggs  to  testify  to  what  was  said  by  J.  B.  Beggs  and 
appellant  at  the  time  the  certificates  were  first  turned 
over  by  the  mother  to  J.  E.  Beggs.  There  was  a  con- 
flict in  the  testimony  between  J.  R.  Beggs  and  appel- 
lant as  to  what  took  place  at  that  interview  and  the 
latter  testified  that  Frank  J.  was  present  when  the  con- 
versation took  place.  No  good  reason  has  been  sug- 
gested why  Frank  J.  Beggs  was  not  as  competent  a 
witness  to  testify  to  the  subject-matter  of  that  inter- 
view as  the  two  other  witnesses  who  testified  concern- 
ing it. 

There  was  error  also  in  the  giving  of  the  fifth  in- 
struction for  appellee.  That  instruction,  in  substance, 
told  the  jury  that  if  they  believed  from  the  evidence 
that  appellant  pledged  the  certificates  of  stock  and 
delivered  them  to  the  bank  to  secure  the  notes  of 
Frank  J.,  then  the  bank  had  an  interest  in  said  shares 
and  that,  if  appellant  afterward  signed  the  notes  in 
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consideration  of  a  redelivery  to  her  of  the  said  cer- 
tificates, such  redelivery  would  be  a  sufficient  consid* 
eration  for  the  signing  of  the  notes  by  her. 

This  instruction  made  the  jury  the  judges  of  the  law 
in  determining  what  was  or  was  not  a  pledge.  It  also 
was  misleading,  as  from  it  the  jury  could  well  have 
said,  since  the  legal  requisites  of  a  pledge  were  not 
stated,  that  if  the  stock  was  delivered  by  appellant  to 
the  bank,  even  though  without  consideration,  to  secure 
the  notes  of  Frank  J.,  a  redelivery  thereof  to  appel- 
lant would  be  a  consideration  for  the  signing  of  the 
notes. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  Wabash  Railroad  Company  v.  Shelby  Curtis. 

1.  Common  cabries^— i^Tien  contract  of  shipment  entire,  A  con- 
tract of  shipment  la  considered  to  be  one  entire  contract  of  carriage 
from  the  point  of  shipment  to  that  of  destination,  notwithstanding 
It  provides  that  the  "responsibility  of  each  carrier"  Is  "to  extend 
hereunder  only"  to  the  line  of  the  receiving  carrier,  where  no  pro- 
vision is  made  by  which  any  other  person  than  the  receiving  carrier 
is  to  choose  the  connecting  carrier  and  the  receiving  carrier  does. 
In  fact,  choose  such  connecting  carrier. 

2.  Common  cabbieb — tohat  essential  to  Mnd  shipper  to  restrictions 
in  contract  of  shipment.  In  order  that  restrictions  contained  in  a 
bill  of  lading  shall  bind  the  shipper,  it  is  essential  that  such  shipper 
either  by  himself,  or  his  agent,  at  the  time  of  making  the  contract 
of  shipment  knew  the  terms  and  conditions  of  the  bill  of  lading  and 
assented  thereto. 

3.  Common  cabbieb — when  common  law  liability  of,  will  he  en- 
forced. The  common  law  liability  of  a  carrier  can  only  be  defeated 
by  showing  that  the  shipper,  who  delivers  his  goods  to  the  carrier 
for  transportation  and  pays  therefor  and  who  accepts  a  written  con- 
tract of  such  shipment  imposing  restrictions,  knows  the  contents  of 
the  contract  i^nd  assents  to  its  terms* 

4.  Freight  bates — what  prima  facie  evidence  of  reduction  In.  A 
declaration  contained  In  a  bill  of  lading  to  the  effect  that  a  part  of 
the  consideration  entering  Into  the  agreement  of  carriage  is  the  re- 
duction of  rates,  Is  prima  facie  evidence  of  such  reduction. 
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5.  Bill  op  lading — authority  of  agent  to  assent  to  restrictions 
contained  in.  If  an  agent  has  authority  to  make  a  consignment,  he 
also,  in  law,  has  authority  to  consign  upon  such  terms  as  the  carrier 
would  make  upon  that  kind  of  a  shipment,  and  his  act  in  that  re- 
gard will  bind  his  principal. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Vermilion 
county;  the  Hon.  Mobton  W.  Thompson,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1906.  Reversed  and  remanded. 
Opinion  filed  June  1,  1907. 

C.  N.  Travous,  for  appellant. 

J.  B.  Mann  and  Dxjndas  &  O'Hair,  for  appellee. 

Mr.  Presiding  Justice  Eamsay  delivered  the  opinion 
of  the  court. 

Shelby  Curtis  brought  suit  in  the  Circuit  Court  of 
Vermilion  county  against  the  Wabash  Railroad  Com- 
pany to  recover  damages  alleged  to  be  due  him  from 
the  railroad  company  for  the  failure  upon  the  part  of 
the  company  to  transport  safely  and  within  a  reason- 
able time  thirty-six  carloads  of  hogs,  shipped  by  Cur- 
tis, from  New  Salem,  Illinois,  and  various  other 
points  in  that  vicinity  to  East  Cambridge,  Massachu- 
setts. There  was  a  verdict  and  judgment  in  favor 
of  Curtis  in  the  sum  of  $2,000  from  which  the  railroad 
company  has  appealed. 

It  appears  from  the  evidence  that  appellee,  through 
his  agents  or  employes,  shipped  from  various  points 
in  Illinois  a  number  of  cars  of  hogs,  which  were  duly 
consigned  to  East  Cambridge,  Massachusetts,  over  the 
line  of  appellant,  and  that  of  its  connecting  carrier, 
and  that  upon  each  shipment  appellee  received  from 
the  company  a  live  stock  contract  in  which  the  carrier 
sought  to  limit  its  liability  to  its  own  line  of  road  and 
in  which  it  also  sought  to  be  released  from  all  liabil- 
ity unless  a  claim  for  damages,  duly  verified,  was  pre- 
sented to  the  home  office  of  appellant  within  ten  days 
from  the  time  the  stock  was  removed  from  the  cars. 

Appellee  claimed  upon  the  trial  that  there  was  an 
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unreasonable  delay  in  the  transportation  of  the  hogs 
and  that  proper  care  was  not  given  them  in  transit, 
whereby  he  suffered  a  loss,  which  appellant  should 
make  good  to  him.  Appellant  first  contends  that  there 
can  be  no  liability  upon  its  part  in  the  absence  of  proof 
that  the  stock  suffered  damages  by  reason  of  the  neg- 
ligence of  those  in  charge  of  the  stock  while  on  ap- 
pellant's line  of  road.  While  it  is  true  that  the  con- 
tract of  shipment  contained  the  words,  **the  responsi- 
bility of  each  carrier  to  extend  hereunto  only  to  its 
own  line,'*  yet  the  contract  upon  its  face  was  an  agree- 
ment upon  the  part  of  appellant  to  ship  the  hogs  from 
the  place  or  places  of  consignment  in  Illinois  to  East 
Cambridge,  Massachusetts.^  There  was  no  provision 
in  the  contract  for  appellee's  choosing  or  naming  in 
any  way  such  connecting  carrier  at  the  eastern  termi- 
nus of  appellant's  line  of  road,  or  for  the  delivery  of 
the  hogs  to  appellee  at  any  place  other  than  East 
Cambridge.  Appellant  chose  its  own  connecting  car- 
rier, without  consulting  appellee  or  notifying  him  that 
he  would  be  expected  to  receive  the  hogs  at  the  con- 
necting point  or  select  the  connecting  carrier.  Under 
such  circumstances  the  contract  will  be  construed  as 
an  entire  contract  of  carriage  from  point  of  shipment 
to  destination.  Wabash  R.  R.  Co.  v.  Thomas,  122  111. 
App.  569,  570;  affirmed  222  Dl.  337. 

Appellant  next  contends  that  inasmuch  as  it  ap- 
peared from  the  evidence  without  contradiction  that 
appellee's  agents  at  the  time  the  contracts  in  question 
were  signed  and  accepted  by  such  agents  for  appellee, 
could  each  read  and  write  and  were  of  mature  years, 
and  had  the  means  of  knowing  the  contents  of  the  con- 
tracts, that  it  was  error  upon  the  part  of  the  trial 
court  to  hold  and  so  instruct  the  jury  that  appellee 
was  not  boimd  by  the  terms  of  such  contract  unless  it 
was  made  to  appear  that  he  or  his  agents,  at  the  time 
of  the  making  of  such  contracts,  knew  the  terms  and 
conditions  of  such  contracts  and  had  assented  thereto. 

The  trial  court  was  right  in  its  holding  upon  this 
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subject.  This  question  is  not  an  open  one  in  our  state. 
C.  &  N.  W.  Ry.  Co.  V.  The  Calumet  Stock  Farm,  194 
111.  9;  C,  C,  C.  &  St.  L.  By.  Co.  v.  Patten,  203  111. 
376;  The  Wabash  Railroad  Co.  v.  Thomas,  122  111. 
App.  569,  s.  c,  222  HI.  337. 

Appellant  next  assigns  as  error  the  giving  by  the 
court  of  appellee's  first  instruction,  which  was  in  the 
following  words : 

**The  court  instructs  the  jury  that  before  they  can 
consider  the  terms  and  conditions  of  the  live  stock 
contract  offered  in  evidence  by  the  defendant,  they 
must  believe  from  the  weight  of  the  evidence  the  fol- 
lowing facts :  First,  that  there  was  a  good  and  lawful 
consideration  given  by  the  defendant  to  the  shipper 
for  the  signing  of  such  contract;  second,  that  the  ship- 
per, or  his  agents,  knew  the  terms  and  conditions  of 
such  contracts  at  the  time  the  same  were  signed,  and 
that  he  assented  to  such  terms  and  conditions;  third, 
that  the  plaintiff's  agent,  who  signed  such  contracts, 
was  authorized  by  the  plaintiff  to  sign  the  same ;  and, 
unless  the  jury  believe  that  all  these  facts  existed  at 
the  time  such  contracts  were  signed,  they  should  not 
consider  the  same." 

The  contract  involved  provided  that  the  rate,  viz., 
thirty  cents  per  cwt.,  was  a  reduced  rate  agreed  upon 
by  the  parties  and  that  in  consideration  thereof  the 
shipper  assented  to  the  limitations  expressed  in  the 
contract.  Whether  or  not  appellee  in  fact  knew  of 
the  terms  of  the  contract  and  assented  thereto  was  a 
question  of  fact  for  the  jury.  If  under  the  evidence 
the  jury  found  that  appellee  did  know  of  the  pro\d- 
sions  of  the  contract  declaring  that  the  rate  was  a 
reduced  one,  then  such  declaration  as  to  rate  became 
at  least  prima  facie  evidence  of  a  reduction  in  rates, 
and,  if  uncontradicted,  afforded  a  consideration  for  the 
limitation  expressed.  Since  there  was  no  evidence  in 
the  case  tending  to  dispute  the  statement  in  the  con- 
tract to  the  effect  that  the  rate  was  a  reduced  rate 
and  there  was  some  evidence  tending  to  show  appel- 
lee's  knowledge  of  the  contents  of  the  contract,  it  was 
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error  to  tell  the  jury  that  they  could  not  consider  the 
terms  of  the  contract  as  to  such  limitation  unless  there 
was  proof  of  a  consideration  given  by  appellant  to  the 
shipper  independently  of  and  in  addition  to  the  reduc- 
tion of  rates  so  declared  to  be  a  consideration. 

It  was  also  error  to  require  the  carrier  to  show  that 
the  agent  of  appellee  had  express  authority  from  his 
employer  to  assent  to  the  terms  provided  for  in  the 
contract  of  shipment.  If  the  agent  had  authority  to 
make  the  consignment,  then  he  also  had  authority  to 
consign  upon  such  terms  as  the  carrier  would  make 
upon  that  kind  of  a  shipment,  and  his  act  in  that  re- 
gard would  bind  the  principal.  Brown  et  al.  v.  L.  & 
N.  R.  E.  Co.,  36  HI.  App.  140;  Jennings  v.  G.  T.  R.  R. 
Co.,  127  N.  T.  Reports,  438;  Waldlron  v.  Fargo,  52 
Hun,  18. 

Appellant  next  contends  that  no  recovery  can  be 
had  against  the  carrier  upon  its  common  law  liability 
since  there  was  a  contract  in  writing,  and  suit,  if  any 
can  be,  maintained,  must  be  brought  upon  such  written 
contract.  This  is  a  misconception  of  the  law  upon  that 
subject.  The  common  law  liability  of  the  carrier  can 
only  be  defeated  by  showing  that  the  shipper,  who 
delivers  his  goods  to  the  carrier  for  transportation 
and  pays  therefor  and  who  accepts  a  written  contract 
of  such  shipment  imposing  restrictions,  knows  the  con- 
tents of  the  contract  and  assents  to  its  terms.  The 
omis  of  proving  this  contract  and  such  knowledge 
upon  the  part  of  the  shipper,  is  upon  the  carrier. 

For  the  errors  indicated  in  appellee's  first  instruc- 
tion, the  judgment  is  reversed  and  the  cause  re- 
manded« 

Reversed  and  remanded. 
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Mattoon  Heat,  Light  &  Power  Company  et  al.  y.  Rich- 
ard Walker. 

1.  Replevin — when  value  of  property  need  he  stated  in  affidavit 
for.  It  is  only  when  the  JurlBdiction  of  the  court  depends  upon  the 
value  of  the  property  Involved  that  such  value  need  he  stated  in 
the  affidavit 

2.  Replevin — wTien  proof  of  value  of  property  involved  in,  not  ma- 
terial. It  is  not  competent  to  show  hy  evidence  the  value  of  the 
property  involved  in  an  action  of  replevin  merely  to  lay  the  foun- 
dation for  an  appeal  to  the  Supreme  rather  than  to  the  Appellate^ 
Court. 

3.  iNSTBUcnoN — upon  interest  of  plaintiff;  when  refusal  not  preju- 
dicial error.  It  is  not  prejudicial  error  to  refuse  a  correct  in- 
struction which  tells  the  Jury  that  they  have  the  right  In  weighing 
the  evidence  of  a  party  to  take  into  consideration  the  fact  that  he  is 
a  party  in  interest  in  the  result  of  the  suit,  where  another  instruc- 
tion was  given  which  told  the  jury  that  In  determining  how  far  each 
witness  is  entitled  to  credit,  they  might  take  into  consideration  his 
relationship  to  the  parties  in  the  suit 

Replevin.  Appeal  from  the  City  Court  of  Mattoon;  the  Hon.  Laps- 
ley  C.  Henley,  Judge,  presiding.  Heard  in  this  court  at  the  Novem- 
ber term,  1905.    Affirmed.    Opinion  filed  June  1,  1907. 

Andrews  &  Vause,  for  appellants. 

Edward  C.  &  James  W.  Craig,  Jr.,  and  Craig  & 
KiNZEL,  for  appellee. 

Mr.  Presiding  Justice  Ramsay  delivered  the  opinion 
of  the  court. 

Eichard  Walker,  the  appellee,  brought  suit  in  re- 
plevin against  appellants  to  recover  the  possession 
of  one  iron  tank  and  some  copper  coils  in  the  tank, 
upon  the  trial  of  which  cause  a  jury  returned  a  ver- 
dict in  favor  of  appellee.  Judgment  was  rendered 
u2on  the  verdict  and  appellants  have  prosecuted  this 
appeal. 

It  appears  from  the  evidence  that  the  Mattoon  Heat, 
Light  &  Power  Company  had  upon,  or  near,  its 
grounds,  which  it  had  formerly  used  in  the  transaction 
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of  its  bnsiness,  an  iron  tank  in  which  were  fonr  coils 
of  copper  pipe,  which  tank  and  coils  had  been  used 
together,  as  they  then  stood,  as  a  heating  appliance, 
and  that  one  Horace  W.  ToUe,  acting  as  agent  for 
said  heat  and  power  company,  had  authority  and  di- 
rection to  sell  the  same ;  that  a  sale  was  made  by  Tolle 
to  appellee  at  the  agreed  price  of  $50  and  payment 
of  that  sum  made,  whereupon  Walker  assumed  pos- 
session of  the  tank  and  coils  and  was  about  to  remove 
the  coils  when  he  was  prevented  therefrom  by  the 
agent,  Tolle,  and  he,  appellee,  thereupon  sued  out  his 
writ  of  replevin  to  recover  possession  of  the  tank  and 
coils. 

The  only  question  in  the  case  is  whether  or  not  the 
sale,  as  made  by  Tolle  to  Walker,  was  a  sale  of  the 
tank  and  contents,  or  a  sale  of  the  tank  alone,  and  the 
evidence  upon  this  subject  is  within  a  narrow  com- 
pass. 

Appellee  testified  that  he  said  to  Tolle,  when  he  ex- 
amined the  tank,  that  he  would  give  him  $50  for  the 
** whole  concern  as  it  stood,'*  in  which  he  is  corrobo- 
rated by  Mr.  Eichard  McKenzie,  who  heard  the  conver- 
sation between  Walker  and  Tolle.  Eaglin  testified  that 
he  was  present  at  the  tank  after  the  sale,  when  he  heard 
a  conversation  between  Hall  and  Tolle,  when  in  re- 
sponse to  a  question  by  Hall  to  Tolle  asking  if  he  had| 
reserved  the  copper,  Tolle  answered:  **No,  I  never 
thought  a  thing  about  if 

Tolle  denies  that  he  sold  the  copper  coils  or  **the 
concern  just  as  it  stood,''  but  does  not  deny  the  con- 
versation with  Hall  to  the  effect  that  he  forgot  to 
reserve  the  copper  coils,  which  would  seem  to  be  an 
admission  upon  his  part  that  a  reservation  was  neces- 
sary. 

Whether  or  not  the  coils  were  sold  with  the  tank 
was  purely  a  question  of  fact  to  be  determined  by 
the  jury  from  what  passed  between  the  parties  as 
shown  by  the  evidence.  The  jury  not  only  in  their 
general  verdict  found  such  issue  in  Walker's  favor, 
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but  by  a  special  finding  returned  with  their  general 
verdict  found  that:  *'At  the  time  the  sale  was  made, 
Telle,  the  agent  of  appellant,  understood  and  agreed 
that  the  four  coils  of  copper  piping  were  a  part  of 
the  property  sold.'^ 

The  evidence  fully  and  amply  sustains  the  finding 
of  the  jury  upon  this  issue. 

It  was  not  error  on  the  part  of  the  court  to  refuse 
to  allow  appellants  to  prove  a  conversation  between 
John  Hall  and  Telle  on  the  next  morning  after  the 
sale  was  made,  to  show  that  a  proposition  was  made 
to  Hall  to  return  the  $50  that  had  been  paid  by  Walker, 
as  the  good  faith  of  Telle  was  not  involved  in  the 
transaction  as  contended  by  appellants. 

The  authority  of  Telle  to  sell  the  tank  is  in  no  way 
assailed,  and  since  he  had  authority  to  sell  the  tank, 
he  had  authority  to  sell  it  as  it  stood.  That  being 
true,  the  only  question  is,  what  did  he  sell,  not  what 
faith  he  employed  in  making  the  sale. 

Appellants  next  contend  that  there  was  error  in  re- 
fusing to  allow  them  to  show  the  value  of  the  property 
in  controversy  and  argue  that  proof  of  such  value  was 
important  in  determining  the  right  of  appeal  from 
this,  to  the  Supreme  Court;  that  if  appellants  had 
been  permitted  to  prove  the  real  value  of  the  property 
it  would  have  been  shown  to  have  been  worth  more 
than  $1,000;  that  appellee's  affidavit  as  to  the  value 
of  the  property  was  not  conclusive  and  that  proof  of 
value  by  appellants  was  proper  because  at  some  sub- 
sequent time  that  question  might  become  of  vital  im- 
portance to  appellants. 

The  statement  of  value  in  appellee's  affidavit  was 
the  statement  of  a  matter  wholly  immaterial  so  far 
as  the  trial  of  the  case  upon  its  merits  was  concerned. 
In  replevin,  it  is  only  when  the  jurisdiction  of  the 
court  depends  upon  the  value  of  the  property  involved 
that  such  value  need  be  stated  in  the  affidavit.  Rice 
V.  Travis,  216  111.  249-256;  People  v.  Core,  85  HI.  248. 

The  property  described  in  the  affidavit  and  writ  of 
replevin  was  taken  by  an  officer  and  delivered  to  appel- 
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lee.  Thereupon  the  title  to  the  property,  or  right  to 
its  possession,  and  not  its  value,  became  the  issue. 
The  value  of  the  property  could  become  important 
only  in  the  event  that  appellants  recovered  a  judg- 
ment for  its  return,  when  an  assessment  of  its  value 
might  be  proper  as  an  incident  to  the  trial  but  not  as 
a  part  of  it.    Colby  on  Replevin,  2nd  ed.,  sec.  1134. 

Appellants  asked  their  witness,  Tolle,  what  was  the 
fair  cash  market  value  of  the  copper  coils;  to  which 
an  objection  was  made  upon  the  ground  that  it  was 
a  matter  not  material  to  the  trial.  That  objection  was 
sustained  and  appellants  excepted  thereto  without  in 
any  way  advising  the  trial  court  that  such  evidence 
was  oflFered  for  the  pufpose  for  which  it  is  now  alleged 
to  be  competent.  Appellants  made  no  other  offer  to 
prove  the  value  of  the  property  in  any  way  and  did 
not  then  claim  that  the  evidence  was  offered  upon 
any  ground  other  than  that  it  was  material  to  the 
trial  then  in  progress. 

Appellants  must,  therefore,  be  held  to  have  offered 
such  testimony  upon  that  ground  alone  and  cannot  be 
allowed  to  now  state  in  this  court  for  the  first  time 
that  the  offer  was  made  to  overcome  at  some  subse- 
quent time  the  effect  of  appellee's  aflSdavit  as  to  value. 
The  ruling  of  the  court  in  this  respect  was  free  from 
error. 

Appellants'  fourteenth  instruction  offered,  which 
stated  that  the  jury  have  a  right  in  weighing  the  evi- 
dence of  a  party  to  take  into  consideration  the  fact 
that  he  is  a  party  and  interested  in  the  result  of  the 
suit,  announced  a  correct  rule  of  law  and  should  have 
been  given,  but  we  do  not  think  the  error  in  refusing 
it  was  so  prejudicial  as  to  warrant  a  reversal,  since 
appellee's  sixth  instruction  given  told  the  jury  that 
in  determining  how  far  each  witness  is  entitled  to 
credit,  they  might  take  into  consideration  his  relation- 
ship to  the  parties  to  the  suit. 

There  is  no  prejudicial  error  in  this  record  and  the 
judgment  is  affirmed. 

Affirmed. 

Vol.  CXXXIV  27 
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Henry  C,  Montgomery  t,  J.  S.  Grain,  Administrator. 

CoNsiDERATioiT — Competency  of  evidence  to  ahoto  actualy  tfiven 
for  conveyance.  It  is  always  competent,  in  an  action  between  par- 
ties to  a  deed,  to  explain  the  true  consideration  therefor. 

Assumpsit  Appeal  from  the  Circuit  Ck>urt  of  Logan  county;  the 
Hon.  Thomas  M.  Harris,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1906.    AfElrmed.    Opinion  filed  June  1,  1907. 

J.  L.  Bbvan  and  Bunn  &  Covby,  for  appellant. 

F.  L.  Capps  and  Beach,  Hodnett  &  Tbapp,  for  ap- 
pellee. 

Mr.  Pbesiding  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

Erasmus  D.  Beardsley  instituted  suit  in  the  Circuit 
Court  of  Logan  county  to  recover  from  Henry  C. 
Montgomery  damages  alleged  to  be  due  him  (Beards- 
ley)  for  breach  of  a  contract  upon  the  part  of  Mont- 
gomery to  support  and  care  for  said  Beardsley.  The 
case  has  been  twice  tried.  After  the  first  trial  Beards- 
ley died  and  J.  S.  Grain  was  appointed  administrator 
of  his  estate.  Upon  the  second  trial  the  jury  returned 
a  verdict  in  favor  of  the  administrator  and  against 
Montgomery  in  the  sum  of  $941.70,  upon  which  the 
court  rendered  judgment  and  Montgomery  appealed. 

Deceased  having  been  engaged  in  trade  in  Atlanta, 
Illinois,  sold  out  his  business  in  that  city  about  the 
year  1875,  and  being  at  that  time  71  years  of  age, 
went  to  live  with  appellant,  who  had  married  a  sister 
of  deceased,  upon  his  farm. 

In  the  issues  as  closed  the  claim  was  made  by  Beards- 
ley that  Montgomery  verbally  agreed  to  accept  a  con- 
veyance of  all  the  right,  title  and  interest  of  Beardsley 
in  160  acres  of  land  in  Taylor  county,  Iowa,  and  a 
horse,  buggy  and  harness  which  Beardsley  then  had, 
in  full  payment  and  discharge  for  appellant's  keeping 
and  maintaining  Beardsley  during  his  natural  life, 
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etc.,  and  that  appellant  failed  to  observe  the  terms  of 
the  contract  npon  his  part  and  turned  Beardsley  away 
from  his  home  unprovided  for.  In  such  issues  ap- 
pellant denied  having  made  the  contract  alleged  by 
Beardsley;  denied  that  Beardsley  was  to  simply  con- 
vey what  right,  title  and  interest  he  had  in  the  land 
in  Iowa ;  but  alleged  that  Beardsley  made  a  warranty 
deed  to  him  for  the  Iowa  land;  that  there  had  been 
a  breach  of  the  covenant  of  warranty  in  said  deed  and 
that  Beardsley  was  liable  to  appellant  in  the  sum  of 
$500  for  damages  on  account  of  such  breach,  which  he 
offered  to  off-set  or  recoup  against  any  claim  which 
Beardsley  or  his  estate  might  have  against  him. 

The  evidence  discloses  that  about  the  time  that 
Beardsley  went  to  live  with  Montgomery  in  1876,  he 
conveyed  by  warranty  deed  to  Montgomery  160  acres 
of  land  in  Taylor  county,  Iowa,  with  an  expressed  con- 
sideration of  $1,600  although  nothing  in  fact  was  paid, 
and  also  turned  over  to  him  an  old  horse,  harness  and 
buggy  which  was  all  the  property  that  Beardsley  then 
owned ;  that  there  was  a  defect  in  the  title  to  the  Iowa 
land  and  that  Montgomery,  by  paying  $500,  purchased 
the  outstanding  interest  in  such  land  in  1880  and  1881 
and  thereby  secured  a  perfect  title  thereto  and  after- 
wards traded  the  Iowa  land  toward  the  purchase  of 
a  farm  in  McLean  county,  Illinois. 

It  further  appears  from  the  evidence  that  about  the 
first  of  January,  1903,  appellant  refused  longer^  to 
keep  Beardsley  or  provide  him  a  home  and  as  a  re- 
sult thereof  he  was  boarded  and  cared  for  by  others ; 
that  the  expenses  incurred  for  his  board,  care,  medical 
attendance,  nursing,  etc.,  after  he  was  so  turned  away 
by  appellant,  amounted  to  the  sum  of  $941.70,  which 
amount  was  allowed  by  the  jury,  for  which  the  trial 
court  rendered  judgment. 

Upon  the  issues  closed  the  main  question  in  the  case 
was  whether  the  verbal  agreement  alleged  to  have  been 
made  by  and  between  Beardsley  and  Montgomery,  be- 
fore Beardsley  went  to  live  with  Montgomery  and  be- 
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fore  he  made  the  deed  in  question,  contemplated  that 
Beardsley  should  merely  convey  and  transfer  to  Mont- 
gomery what  property  he,  Beardsley,  then  had,  or 
whether  such  agreement  contemplated  the  making  by 
Beardsley  of  a  warranty  deed  which,  by  its  covenants, 
would  impose  upon  Beardsley  the  duty  of  meeting  the 
expense  necessary  to  make  the  title  good. 

Whether  or  not  there  was  a  verbal  contract,  and  the 
terms  thereof,  if  any  contract  was  made,  were  ques- 
tions submitted  to  the  jury  properly  as  issues  of  fact. 
Upon  the  trial  the  jury,  by  their  verdict,  found  that 
there  was  a  contract  or  arrangement  between  Beards- 
ley and  Montgomery  as  claimed  by  appellee. 

Appellant  first  contends  that  the  evidence  does  not 
sustain  the  verdict  and  urges  a  reversal  of  the  judg- 
ment upon  that  account.  At  the  time  of  the  first  trial 
Beardsley  was  nearly  92  years  of  age  and  his  memory, 
to  a  considerable  extent,  impaired;  but  his  testimony 
fairly  shows  that  he  understood  that  he  was  to  turn 
over  to  appellant  what  property  he  then  had,  in  con- 
sideration of  which  appellant  was  to  keep  him  and 
give  him  clothes  as  long  as  he  lived  and  bury  him 
when  he  died.  His  testimony  shows  that  he  deeded  the 
Iowa  land  to  appellant  and  himself  put  the  deed  on 
record  and  delivered  all  the  deeds  to  the  land  he  had 
to  appellant,  and  transferred  to  him  a  spring  wagon, 
horse  and  harness  in  pursuance  of  such  agreement. 

A  Mrs.  Osborne  testified  that  appellant  told  her  in 
a  conversation  relating  to  Beardsley  that  he,  appel- 
lant, was.  to  make  a  home  for  him;  that  be  got  whit 
property  Beardsley  had  and  he  was  to  keep  him  as  long 
as  he  lived. 

William  Qibbs  testified  that  he  visited  the  home  of 
appellant  once  where  he  saw  Beardsley  and  that  in  a 
conversation  concerning  Beardsley  appellant  said : 
**This  is  his  home.  He  had  some  property,  some  land 
in  Iowa,  and  a  little  other  property  and  he  gave  it  to 
us  and^this  is  to  be  his  home  as  long  as  he  lives.  When 
he  dies  I  will  give  him  a  decent  burial.    He  is  the 
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busiest  man  in  Logan  county.  I  can  go  away  from 
home  and  come  back  and  feel  assured  all  the  chores 
around  will  be  attended  to.*^ 

David  Layton  testified  that  appellant  came  to  him 
to  see  about  his  taking  care  of  Beardsley  and  that  ap- 
pellant then  said:  **He  had  to  take  care  of  him  and 
wanted  him  taken  care  of.  He  said  Beardsley  gave 
him  a  farm  in  "Iowa  to  take  care  of  him  as  long  as  he 
lived.'' 

Henry  C.  Hawes  testified  that  appellant  said  to  him 
that  Beardsley  had  deeded  him  his  land  in  Iowa  and 
that  he  was  to  give  him  a  home.  **I  think  he  said  as 
long  as  he  lived." 

Appellant  testified  that  he  never  had  any  contract 
with  Beardsley;  that  there  was  not  a  word  said  about 
keeping  him.  '*I  never  agreed  to  take  that  deed  and 
keep  him  for  the  balance  of  his  life  and  give  him  burial 
after  he  died."  He  also  denied  having  conversations 
testified  to  by  the  witnesses  Osborne,  Gibbs,  Layton  and 
Hawes.  This  was  in  substance  all  the  evidence  upon 
that  feature  of  the  case  and  it  seems  to  fully  support 
the  claim  that  Beardsley  turned  over  to  appellant  all 
the  property  he  then  had  and  in  return  therefor  re- 
ceived from  appellant  a  promise  to  keep  him  for  the 
balance  of  his  life  and  bury  him  decently  when  he  died. 
Beardsley  was  about  71  years  old  when  he  turned  his 
property  over  to  appellant  and  his  prospect  of  life 
then  not  very  long.  He  became  a  member  of  appel- 
lant's family,  and  so  remained  for  a  period  of  over 
twenty  years. 

When  Beardsley  became  a  greater  charge  by  reason 
of  advanced  age,  appellant  sought  to  have  him  cared 
for  by  other  persons  to  whom  he  said  that  he  was  will- 
ing to  pay  for  such  keeping.  All  these  matters  are 
consistent  with  the  claim  of  appellee  and  are  incon- 
sistent with  the  claim  of  appellant  that  there  was  no 
contract  between  them,  or  if  there  was  any  contract 
or  arrangement,  that  there  was  any  misunderstanding 
as  to  its  terms. 
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Appellant  next  argues  that  he  should  have  been  al- 
lowed to  recoup  or  off-set  against  the  claim  of  appellee 
the  amount  of  money  which  he  had  to  pay  to  make 
good  the  title  to  the  Iowa  land  which  Beardsley  con- 
veyed to  him  by  warranty  deed. 

There  was  no  error,  in  our  judgment,  either  in  the 
finding  of  the  jury  or  in  the  judgment  of  the  Circuit 
Court  in  this  respect.  It  is  always  competent  in  an 
action  between  the  parties  to  a  deed  to  explain  the 
true  consideration  thereof.  Lloyd  v.  Sandusky,  203 
111.  630;  Howell  v.  Moores,  127  111.  67.  So  here  it  was 
competent  to  show  that  the  real  consideration  was  not 
$1,600  in  cash,  but  an  agreement  upon  the  part  of  the 
grantee  to  do  ja.nd  perform  certain  acts. 

The  import  of  appellant's  contentions  upon  this  sub- 
ject-matter was  that  he  should  be  allowed  to  show  that 
notwithstanding  his  verbal  agreement  to  keep  Beards- 
ley  as  long  as  he  lived  he  was  only  bound  in  law  to 
keep  him  a  part  of  that  time. 

If  the  real  consideration  for  the  making  of  the  deed 
and  the  turning  over  of  the  personal  property  was  a 
verbal  undertaking  upon  the  part  of  appellant  to  keep 
Beardsley  as  long  as  he  lived,  etc.,  then  the  verdict 
of  the  jury  was  right.  We  think  the  great  prepon- 
derance of  the  evidence  upon  this  subject  is  in  favor 
of  appellee's  contention  and  the  conduct  of  appellant 
seems  to  corroborate  it.  Appellant  knew  nothing  of 
the  character  of  the  deed  until  after  it  had  been  re- 1 
corded  when  Beardsley  delivered  it  to  him  with  other 
deeds  to  the  land.  He  bought  the  outstanding  inter- 
est in  1880  or  1881,  and  so  far  as  the  evidence  shows 
never  made  any  demand  upon  Beardsley  to  make  the 
difference  good,  although  Beardsley  lived  in  his  family 
after  that  time  for  a  period  of  about  twenty-three 
years.  Appellant  made  no  claim  in  this  case  by  set-off 
or  recoupment  until  the  second  trial  of  the  case,  after 
the  death  of  Beardsley.  He  knew  when  the  verbal 
agreement  was  made  that  he  was  getting  all  that 
Beardsley  had  to  give  and  that  Beardsley  was  there- 
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fore  insolvent.  Appellant's  long  delay,  wholly  unex- 
plained, is  inconsistent  with  the  claim  now  made  that 
the  real  consideration  for  the  deed  was  $1,600  and  that 
a  breach  of  warranty  can  be  alleged  thereon. 

Appellant  next  contends  that  the  trial  court  was  in 
error  in  giving  the  third  instruction  for  appellee  which 
assumed  that  by  the  terms  of  the  verbal  contract,  if. 
proven  as  claimed  by  appellee,  Montgomery  was  to 
provide  Beardsley  with  medical  attendance,  nursing, 
etc.  If  the  jury  adopted  appellee's  version  of  the  ver- 
bal arrangement,  then  the  appellant  was  to  keep,  make 
a  home  for,  take  care  of  and  clothe  Beardsley  as  long 
as  he  lived.  The  word  **keep"  is  one  of  broad. mean- 
ing. Webster  defines  it  as  meaning:  **To  support, 
to  maintain;  to  supply  with  the  necessaries  of  life." 
In  the  Encyclopedic  dictionary  it  is  given  the  same 
definition.  The  evidence  tended  to  show  conclusively 
that  appellant  was  to  keep  and  take  care  of  Beardsley 
for  the  remainder  of  his  life,  and  if  he  was,  then 
Beardsley 's  necessary  medical  care  and  nursing  ware 
included  in  those  general  terms  and  the  court  was  not 
in  error  in  so  instructing  the  jury. 

Appellant  also  contends  that  there  was  error  in  the 
admitting  of  testimony  as  to  the  value  of  the  services 
of  nurses  who  cared  for  Beardsley  in  his  last  illness ; 
but  the  evidence  seems  to  have  been  sufficient  to  show 
that  the  services  rendered  were  worth  all  that  was 
claimed  for  them  and  that  the  persons  who  testified 
as  to  the  value  of  such  services  had  had  enough  ex- 
perience in  that  line  to  make  their  opinions  competent 
evidence. 

The  judgment  was  right  and  is  affirmed. 

Affirmed. 
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Springfield  Consolidated   Railway  Company   y.  Jennie 

Blalcesley. 

Verdict — when  not  disturbed  as  against  the  evidence.  A  ver- 
dict not  manifestly  against  the  preponderance  of  the  evidence  will 
not  be  disturbed  on  review. 

Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  James  A.  Cseighton,  Judge, 
presiding.  Heard  In  this  court  at  the  November  term,  1906.  Af- 
firmed on  remittitur.    Opinion  filed  June  1,  1907. 

Wilson,  Wakrbn  &  Child,  for  appellant. 

Patton  &  Patton  and  John  C.  Snigg,  for  appellee. 

Mr.  Presiding  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

Jennie  Blakesley  brought  suit  in  the  Circuit  Court 
of  Sangamon  county  to  recover  damages  sustained  by 
her  in  an  accident  alleged  to  have  been  caused  by  the 
servants  of  the  railway  company  in  the  negligent  and 
improper  management  of  one  of  its  street  cars. 
Blakesley  recovered  a  judgment  for  $2,500,  from  which 
the  railway  company  has  appealed. 

It  appears  from  the  evidence  that  appellee  was  driv- 
ing her  horse,  hitched  to  a  two-seated  surrey,  west  on 
Cedar  street  in  the  city  of  Springfield,  Illinois,  in  the 
month  of  November,  1905;  that  she  had  with  her  sev- 
eral  lady  friends  and  a  boy  about  three  years  old; 
that  one  of  appellant  *s  cars  was  going  west  upon  the 
same  street  in  the  rear  of  appellee's  surrey;  that  ap- 
pellee's horse  took  fright,  ran  away,  threw  the  occu- 
pants out  upon  the  ground  and  injured  appellee.  The 
negligence  alleged  against  appellant  was  that  those 
in  charge  of  the  car  unnecessarily,  continuously  and 
negligently  sounded  the  gong  on  the  car,  in  the  im- 
mediate rear  of  the  surrey,  from  which  action  the 
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horse  took  fright  and  ran  away,  causing  the  injury 
aued  for. 

Upon  the  question  of  negligence  the  main  contro- 
versy was  whether  or  not  the  gong  was  unnecessarily 
and  repeatedly  sounded ;  whether  or  not  the  horse  took 
fright  from  the  sounding  of  the  gong;  whether  the  car, 
with  its  gong  sounding,  passed  the  horse  and  surrey 
while  the  horse  was  frightened  and  likely  to  run  away, 
or  whether  at  that  time  the  horse  was  under  apparent 
control.  Upon  every  one  of  all  these  questions  there 
was  a  sharp  conflict  in  the  evidence.  Upoji  the  part 
of  appellee  seven  witnesses  testified  to  some  one  or  all 
the  incidents  connected  with  the  ringing  of  the  bell, 
the  fright  of  the  horse  and  the  relative  position  of  the 
car  to  the  surrey  and  its  occupants,  while  upon  the 
part  of  appellant  five  witnesses  testified  concerning 
matters  immediately  connected  with  the  conduct  of 
those  in  the  surrey,  the  action  of  the  horse  and  the 
^management  of  the  car,  and  four  others  gave  testi- 
mony tending  to  impeach  some  one  or  more  of  the  wit- 
nesses for  appellee. 

Under  such  circumstances  it  is  the  peculiar  province 
of  a  jury  to  determine  what  witnesses  are  telling  the 
truth,  and  what  ones  should  not  be  believed.  Human 
testimony  cannot  be  weighed  or  estimated  by  any  math- 
ematical process.  Tested  by  the  rules  that  govern 
courts  of  review  in  all  cases  where  every  fact  material 
to  a  determination  of  the  case  is  in  sharp  conflict  and 
by  rules  which  are  not  in  serious  dispute  in  this  case, 
we  hold  that  the  verdict  was  not  against  the  manifest 
weight  of  the  evidence,  and  should  not  be  set  aside 
upon  that  ground. 

We  are  disposed  to  think  that  the  damages  as  fixed 
by  the  judgment  in  the  sum  of  $2,500  are  excessive 
and  should  be  reduced  to  the  sum  of  $1,500.  If  appel- 
lee, within  thirty  days  from  the  date  of  filing  this  opin- 
ion will  remit  the  sum  of  $1,000,  from  the  recovery, 
the  judgment  of  the  court  below  will  be  aflSrmed  in  the 
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sum  of  $1,500,  otherwise  it  will  be  reversed  and  re- 
manded. 

Affirmed  on  remittitur.   Remittitur  filed  and  judgment 
affirmed. 

Motion  of  appellee  to  tax  cost  of  additional  abstract 
to  appellant  allowed. 


Springfield  Consolidated  Railway  Company  y.  Nellie  Bell. 

1.  Aboument  op  counsel — when  impropriety  in^  will  reverse.  It 
is  seldom  that  Judgments  have  to  be  reversed  because  of  improper 
language  In  argument  to  the  Jury  and  courts  of  review  take  such 
action  with  hesitation  and  reluctance,  yet  In  clear  cases  .they  will 
and  should  reverse,  because  of  improper  remarks  to  the  Jury. 

2.  Abgument  of  counsel — what  ground  for  reversal.  Upon  th^ 
second  trial  of  a  cause  it  is  improper  to  inform  the  jury  as  to  the 
result  of  a  previous  trial,  and  where  this  is  done  in  a  case  dose 
upon  the  facts,  a  reversal  will  follow. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Oircalt 
Court  of  Sangamon  county;  the  Hon.  James  A.  Cbeighton.  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1906.  Re- 
versed and  remanded.    Opinion  filed  June  1,  1907. 

Wilson,  Wabren  &  Child,  for  appellants. 

Stevens  &  Stevens  and  C.  F.  Mortimer,  for  appel- 
lee. 

Mr.  Presiding  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

Nellie  Bell  brought  suit  in  the  Circuit  Court  of 
Sangamon  county  against  the  Springfield  Consolidated 
Railway  Company  to  recover  damages  alleged  to  have 
resulted  to  her  from  the  negligence  of  the  servants  of 
the  railway  company.  There  were  two  trials  had,  on 
the  first  of  which  there  was  verdict  in  favor  of  Bell 
in  the  sum  of  $1,500,  which  was  set  aside  by  the  court 
on  motion  for  a  new  trial.    On  the  second  trial  there 
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was  a  verdict  returned  in  favor  of  Bell  in  the  sum  of 
$1,250  on  which  the  court  rendered  judgment,  from 
which  the  railway  company  has  appealed. 

Several  errors  have  been  assigned  by  appellant,  but 
in  the  view  we  take  of  the  case  it  is  necessary  to  dis- 
cuss only  one  of  them  and  that  one  relates  to  the  im- 
propriety of  the  action  of  appellee's  attorney  in  stat- 
ing to  the  jury  what  the  former  verdict  was. 

It  appears  from  the  record  that  counsel  for  appellee, 
in  his  closing  address  to  the  jury  used  the  following 
language:  ** If. this  woman  is  lying  to  you  she  has 
hoodwinked  all  her  friends;  she  has  hoodwinked  the 
Clarks ;  she  has  hoodwinked  the  doctor  and  her  attor- 
neys ;  she  has  hoodwinked  this  jury  and  she  has  hood- 
winked another  jury  before  you."  This  was  in  effect 
telling  the  jury  plainly  that  the  verdict  upon  the  for- 
mer trial  was  in  appellee's  favor.  If  the  case  was 
not  close  upon  the  facts  and  the  court  could  see  from 
an  inspection  of  the  whole  record  that  no  harm  re- 
sulted from  such  action  of  counsel,  we  would  not  re- 
verse the  case  upon  the  ground  of  improper  conduct, 
but  where  a  case  is  extremely  close  upon  the  evidence 
and  plaintiff's  right  to  recover  a  very  doubtful  one, 
such  conduct  cannot  be  said  to  be  free  from  prejudice 
and  should  not  be  excused. 

That  this  case  was  of  the  latter  type  is  quite  appar- 
ent from  an  inspection  of  the  record.  Appellee  upon 
her  part  called  seventeen  witnesses,  while  appellant 
called  fully  as  many.  Not  only  was  the  injury  itself, 
and  its  character,  sharply  disputed  and  much  in  doubt, 
but  appellee's  reputation  for  truth  and  veracity  was 
seriously  questioned,  while  one  witness,  seemingly  dis- 
interested and  not  disputed  by  any  one  except  appel- 
lee, testified  that  he  alighted  from  the  car  in  question 
at  the  same  time  that  appellee  did  and  that  she  neither 
fell  nor  was  thrown  from  the  car,  but  left  it  in  ap- 
parent safety. 

If  the  case  had  been  submitted  to  the  jury  upon  the 
evidence  fairly,  and  a  like  verdict  returned,  appellee 
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could  well  have  argued  that  it  was  the  province  of  the 
iury  to  say  where  the  truth  lay  and  that  a  court  of 
eview  should  not  reverse  under  such  circumstances; 
^ut  since  the  evidence  was  close  and  conflicting  and 
the  case  doubtful  upon  its  merits,  we  hold  that  the  re- 
marks employed  by  counsel  for  appellee  were  so  preju- 
dicial in  their  character  as  to  necessitate  a  reversal  of 
the  judgment. 

It  is  seldom  that  judgments  have  to  he  reversed  upon 
this  ground  alone  and  courts  of  review  take  such  ac- 
tion with  hesitation  and  reluctance,  yet  in  clear  cases 
they  will  and  should  reverse,  because  of  improper 
remarks  to  the  jury.  North  Chicago  Street  Railway 
Co.  V.  Cotton,  140  111.  486-502.  In  Illinois  Central 
Railroad  Company  v.  Seitz,  111  ni.  App.  242,  this  court 
said:  ** Verdicts  obtained  by  the  use  of  improper  lan- 
guage generally  are  and  always  should  be  short  lived. 
Trial  courts  should  set  them  aside  as  often  as  they 
are  obtained.'' 

If  an  attorney  states  to  the  jury  prejudicial  matters 
that  have  no  proper  place  in  the  case,  he  jeopards  the 
interest  of  his  client  and  c€Ui  expect  only  an  nnoertain 
verdict  to  be  returned  in  his  favor,  which  the  court  will 
not  hesitate  to  set  aside. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


BuflHell  &  Company  v.  John  MeGirr  et  aU 

The  Russell  &  Company  t.  John  McGlrr. 

Consolidated  for  Hearing. 

1.  Verdict — hoto  may  he  rendered,  A  verdict  may  be  rendered 
either  orally  or  l^  writing. 

2.  Instructions — tohen  assignment  of  error  with  respect  to,  toitt 
not  J>e  considered.  Instructions  claimed  to  have  been  improperly 
refused  will  not  be  reviewed  on  appeal  where  the  abstract  does  not 
show  the  instructions  given. 

Judgment  by  confession.    Appeal  from  the  County  Court  of  Cham- 
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I^aign  county;  the  Hon.  F.  M.  Shoickwileb,  Judge*  presiding. 
Heard  in  this  court  at  the  November  term,  1906.  Affirmed.  Opinion 
filed  June  1,  1907. 

C.  B.  JuNGEBicH  and  Manfobd  Savage,  for  appel- 
lants. 

D.  J.  Cabjies,  for  appellees. 

Mb.  Pkesiding  Justice  Bamsat  delivered  the  opinion 
of  the  conrt. 

Russell  &  Company  and  The  Bussell  &  Company,  two 
different  corporations  of  Massillon,  Ohio,  having  a 
coinmon  interest  in  the  snbject-matter  involved  in  this 
proceeding,  entered  two  judgments  by  confession  in 
the  Circuit  Court  of  Champaign  county  against  John 
McGirr  and  John  H.  Nelson  of  DeKalb  county,  one 
in  the  sum  of  $477.45  and  the  other  for  $496.40  and 
costs.  On  motion  and  affidavits  said  judgments  were 
opened  and  leave  given  to  McGirr  to  plead.  Plea  and 
notice  of  special  matters  in  defense  were  filed  by  Mc- 
Girr and  the  two  causes  were,  by  agreement,  consoli- 
dated and  submitted  to  a  jury  who  found  the  issues 
in  favor  of  McGirr.  The  court  overruled  a  motion  for 
a  new  trial  and  rendered  judgment  in  favor  of  McGirr. 
Russell  &.  Company  and  The  Bussell  &  Company  ap- 
pealed. 

It  appears  from  the  evidence  that  McGirr  was  agent 
for  appellants  in  the  sale  of  their  goods  at  DeKalb, 
Dlinois,  and  that  as  such  agent  he,  and  one  Beechley, 
also  an  agent  or  salesman  of  appellants,  sold  some 
machinery  to  Nelson  for  which  he,  Nelson,  gave  his 
promissory  notes  which  McGirr  signed  (as  a  joint 
maker  with  Nelson  as  claimed  by  appellants,  or  as  a 
guarantor  as  claimed  by  McGirr)  and  that  said  notes 
were  secured  by  chattel  mortgages  made  by  Nelson  to 
appellants;  that  while  the  chattel  mortgages  were  in 
full  force  and  during  the  fall  of  1904,  Nelson's  bam  was 
burned  and  a  part  of  the  property  h?  had  mortgaged 
to  appellants,  besides  other  property,  was  destroyed; 
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that  the  property  burned  was  covered  by  insurance 
taken  out  by  Nelson  with  loss  payable  to  appellants. 
It  also  appears  that  soon  after  the  fire  Nelson  wrote 
appellants  advising  them  of  the  loss,  and  asked  them 
^*to  send  Beechley  so  they  could  have  some  kind  of  a 
settlement;'*  that  in  response  to  this  invitation  Beech- 
ley  was  sent  to  the  home  of  Nelson,  where  he  and 
Nelson  made  an  adjustment,  as  claimed  by  Nelson, 
and  thereupon  Nelson  turned  over  to  Beechley  the  in- 
surance policy  which  was  estimated  to  be  worth,  by 
reason  of  the  fire,  $890,  all  the  property  not  burned, 
covered  by  the  chattel  mortgage  (except  a  span  of 
mules),  and  a  corn  shredder,  not  covered  by  the  chat- 
tel mortgage,  and  paid  Beechley  in  cash  $502.  The 
policy  of  insurance  was  afterward  duly  assigned  to 
appellants  who  have  ever  since  retained  the  same  with- 
out in  any  way  offering  to  return  it  to  either  Nelson 
or  McGirr.  Soon  after  the  time  that  Beechley  took 
possession  of  the  property  he  advertised  a  chattel 
mortgage  sale  in  the  name  of  appellants,  and  bid  in 
the  property  in  their  name  for  the  sum  of  $350. 

The  main  question  involved  is  whether  or  not  what 
took  place  at  Nelson's  home,  while  Beechley  was  there, 
was  a  full  and  final  settlement  between  Nelson  and 
appellants  or  whether  Beechley  merely  accepted  what 
he  got  from  Nelson  to  apply  upon  the  indebtedness, 
which,  as  it  is  now  accounted  for  by  appellants,  leaves 
a  balance  due  upon  the  not^s  for  which  McGirr  would 
be  liable. 

Upon  a  consideration  of  the  whole  evidence  we  are 
fully  satisfied  that  the  jury  were  warranted  in  finding 
that  there  was  a  full  settlement  between  the  parties 
and  that  McGirr  was  thereby  released. 

Nelson  testified  that  he  purchased  a  part  of  the  ma- 
chinery through  Beechley  (who  was  at  the  time  at 
McGirr 's  office  in  DeKalb) ;  that  his  barn  burned  in 
the  fall  of  1904,  and  as  he  had  to  vacate  the  farm  he 
was  on  by  the  first  of  March  following,  he  wrote  to  ap- 
pellants to  send  Beechley  there  that  tJiey  might  settle; 
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that  Beechley  came  and  they  figured  the  whole  matter 
up;  that  they  called  the  insurance  policy  worth  $890, 
estimated  an  engine  and  sheller  covered  by  the  mort- 
gage at  $380  and  a  shredder  which  was  not  in  the  mort- 
gage at  $200,  and  that  he  then  paid  Beechley  in  cash 
$502,  which  was  a  total  of  $1,972. 

McGirr  testified  that  Beechley  said  to  him,  when  ho 
was  on  his  way  to  Nelson's,"  that  he  had  come  to  make 
a  settlement  with  Nelson ;  that  Beechley  came  back  on 
the  next  day  from  Nelson's  and  said  that  it  was  fortu- 
nate for  him,  McGirr,  that  Nelson  was  in  as  good  shape 
as  he  was;  that  Nelson's  machinery  would  have  to 
bring  $350  and  that  he  had  settled  with  Nelson. 

Beechley  testified  that  when  he  went  to  Nelson's 
place  they  made  a  calculation  as  to  what  Nelson's  in- 
debtedness was  and  al«o  estimated  the  value  of  what 
Nelson  was  willing  to  turn  over  to  appellants  and  that 
what  he  turned  over,  as  estimated,  exceeded  in  value, 
to  a  small  extent,  the  amount  of  his  indebtedness,  but 
says  there  was  no  understanding  that  appellants  were 
to  accept  the  property  in  full  of  the  debt;  that  it  was 
an  estimate  only.  Beechley  also  denied  that  he  said 
to  McGirr  that  he  had  settled  with  Nelson  and  denies 
that  Nelson  claimed  to  him  that  there  was  any  final 
settlement. 

George  H.  McCall,  who  had  charge  of  the  collection 
department  of  appellants,  claimed  for  them  and  testi- 
fied that  Beechley  had  no  authority  to  make  any  settle- 
ment with  Nelson  in  the  manner  claimed  by  Nelson. 
This  claim  of  McCall,  however,  seems  clearly  against 
the  preponderance  of  the  evidence.  It  is  admitted  that 
Beechley  sold  for  appellant  to  Nelson  some  of  the  very 
machinery  involved  in  this  controversy.  Beechley  did 
not  testify  that  he  had  no  authority  to  settle  with  Nel- 
son, while  the  fact  that  he  was  there  under  the  circum- 
stances would  suggest  that  he  was  there  by  authority 
of  appellants.  McCall  admits  in  his  evidence  that 
Beechley  was  appellant's  salesman  and  was  authorized 
to  solicit  and  assist  local  agents  in  selling,  but  says 
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he  was  not  authorized  to  make  settlement  imlesa 
especially  instructed  in  writing  to  do  so.  There  is  no 
claim  made  that  Beechley's  authority  to  sell  was  in 
writing  and  no  good  reason  is  made  to  appear  why  he 
should  need  authority  in  writing  to  make  a  settlement. 
He  went  to  Nelson's  in  response  to  an  invitation  from 
Nelson  to  appellants  to  send  him  thene  to  make  settle- 
ment and  his  authority  to  do  so  cannot  now  be  success- 
fully denied  by  appellants. 

Appellants  next  contend  that  McGirr  was  a  signer 
upon  the  notes  involved  with  Nelson  and  not  a  guaran- 
tor, as  claimed  by  appellee.  Upon  the  showing  made, 
we  are  disposed  to  hold  that  McGirr  was  a  guarantor 
only,  but  in  view  of  the  fact  that  our  holding  supports 
the  jury  and  the  trial  court  to  the  effect  that  there 
was  a  final  settlement  between  Nelson  and  appellants 
through  Beechley,  we  are  not  called  upon  to  discuss 
the  distinction  that  appellants  urge  upon  that  score. 

Appellants  also  contend  that  there  was  error  in  the 
action  of  the  court  in  receiving  the  verdict  after  the 
jury  had  been  discharged,  and  in  not  having  the  same 
properly  signed  by  all  the  jutors/  There  is  nothing, 
however,  in  the  abstract  showing  that  the  verdict  was 
received  in  the  absence  of  the  jury  or  any  of  them, 
or  that  the  jury  had  been  discharged  or  were  not  in 
attendance  upon  the  court  when  the  verdict  was  re- 
ceived. The  verdict  was  in  proper  form  and  oould 
have  been  rendered  orally  as  well  as  in  writing.  This 
assignment  of  error  is  without  merit  under  the  show- 
ing made. 

Appellants  next  assign  as  error  the  refusal  of  the 
court  to  give  for  appellants  certain  instructions  offered 
by  them.  The  court  gave  for  appellants  fifteen  in- 
structions and  refused  twenty-three  others.  The  court 
also  gave  for  appellees  four  instructions.  Of  all  these 
instructions  so  given  and  refused,  appellants  have  ab- 
stracted only  ten  refused  instructions  offered  by  ap- 
pellants and  one  of  the  four  given  for  appellee.  We 
are  not  called  upon  to  review  a  partial  abstract  of  the 
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instructions  as  the  errors  alleged  in  that  respect  may 
have  been  entirely  harmless  in  view  of  the  instructions 
given  that  are  not  abstracted. 

The  judgment  is  right  upon  the  merits  and  is  af- 
firmed. 

Affirmed. 


Newton  M.  Baird  v.  The  People  of  the  State  of  Illinois. 

Co:?TSMPT — when  answer  entitles  respondent  to  discharge.  In 
proceedings  for  criminal  contempt,  except  in  those  cases  where  the 
contempt  is  committed  in  the  presence  of  the  court,  if  the  respond- 
ent's answer  is  sufficient  to  acquit,  he  must  be  discharged. 

Criminal  prosecution  for  contempt  Error  to  the  Circuit  Court 
of  Montgomery  county;  the  Hon.  Tbuman  E.  Ames,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1906.  Reversed  and  re- 
manded.   Opinion  filed  June  1,  1907. 

F.  K.  Dunn,  for  plaintiff  in  error. 

Wm.  H.  Stead,  Attorney-General,  and  L.  V.  Hill, 
for  defendant  in  error. 

Mb.  Presiding  Justice  Bamsay  delivered  the  opinion 
oi  the  conrt. 

Newton  M.  Baird,  the  sheriff  of  Coles  county,  was 
cited  to  appear  in  the  Circuit  Court  of  Montgomery 
county  and  show  cause,  if  any  he  have,  why  he  should 
not  be  adjudged  guilty  of  contempt  of  court  and  pun- 
ished therefor.  Baird  appeared  and  filed  his  affidavit . 
and  that  of  one  Ira  Powell,  in  his  defense.  Affidavits 
were  also  filed  by  the  defendant  in  error  and  upon  a 
hearing  Baird  was  adjudged  guilty  of  contempt  for  not 
having  promptly  served  an  attachment  writ  upon  a 
witness  in  said  Coles  county  and  fined  $50.  Baird 
prosecuted  a  writ  of  error. 

Plaintiff  in  error,  by  his  affidavit,  denied  specifically 
all  the  material  facts  and  circumstances  which,  in  the 
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information  filed,  were  alleged  to  constitute  the  con- 
tempt. 

This  proceeding  is  criminal  in  character,  not  reme- 
dial. In  proceedings  for-  criminal  contempt,  except  in 
those  cases  where  the  contempt  is  committed  in  the 
presence  of  the  court,  if  the  contemner's  answer  is 
sufficient  to  acquit,  he  must  be  discharged.  Oster  v. 
People,  192  111.  478;  Loven  v.  People,  158  111.  159-167. 
The  same  question  was  before  this  court  in  the  case 
of  Longenbook  v.  The  People,  130  111.  App.  320.  The 
holding  there  announced  is  decisive  of  this  case. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Commissioners  of  Spoon  River  Drainage   District   t. 
John  P.  Connor  et  ah 

JuBT — iohen  discTiarge  of,  vitiates  verdict  The  discharge  of  a 
jury  before  their  verdict  has  been  received  vitiates  the  verdict  when 
returned,  and  this  notwithstanding  an  agreement  by  the  parties 
that  the  jury  may  seal  their  verdict  and  separate. 

Petition  to  annex  lands  to  drainage  district  Appeal  from  the  Cir- 
cuit Court  of  Champaign  county;  the  Hon.  SoLOif  Philbhick,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1906.  Re- 
versed and  remanded.    Opinion  filed  June  1,  1907. 

Ray  &  Dobbins,  for  appellants. 

John  A.  Bea  and  Albebt.  E.  Bebgiand,  for  appel- 
lees. 

Mb.  Pbesidinq  Justice  Bamsay  delivered  the  opinion 
of  the  conrt. 

The  Commissioners  of  Spoon  Biver  Drainage  Dis- 
trict of  Champaign  connty  filed  their  petition  in  tho 
County  Conrt  of  that  connty  to  attach  the  lands  of 
appellees  to  the  said  district  claiming  that  the  same 
naturally  drained  into  the  ditches  of  the  district  and 
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the  owners  of  said  land  had  tiled  the  same  and  drained 
into  said  district  and  that  said  lands  were  benefited 
by  the  outlet  so  furnished.  The  cause  was  heard  in 
the  County  Court  and  appeal  taken  from  that  court  to 
the  Circuit  Court  of  said  county  where  the  case  was 
again  tried.  There  was  a  finding  in  the  latter  court 
that  none  of  the  lands  of  the  appellee  would  be  or 
were  benefited  by  the  drain  as  claimed  by  the  com- 
missioners, from  which  finding  the  said  drainage  dis- 
trict has  appealed. 

Appellants  assign  as  error  that  the  verdict  was  not 
properly  returned  by  the  jury  into  court,  and  as  we 
regar4  that  error  one  of  such  gravity  as  to  make  a. 
reversal  imperative,  we  do  not  discuss  any  of  the  other 
errors  argued. 

From  the  record  it  appears  that  when  the  jury  were 
about  to  retire  on  April  27,  1906,  to  consider  their  ver- 
dict, the  following  entry  upon  the  record  was  made 
by  the  trial  court:  **By  agreement  it  is  ordered  that 
when  the  jury  shall  agree  upon  their  verdict  they  may 
sign  and  seal  same  and  deliver  it  to  the  bailiff  in  charge 
and.  separate.**  Thereafter  the  court,  of  its  own  mo- 
tion, and  without  any  stipulation  warranting  it,  made 
the  following  entry  upon  the  record:  ** Ordered  that 
said  jury  be  thereafter  discharged  for  the  term.^' 

On  the  next  day,  April  28,  1906,  the  jury  having 
agreed  and  having  separated  and  also  having  been 
discharged  for  the  term  by  previous  order,  the  court, 
in  the  absence  of  the  jury,  received  their  verdict,  de- 
livered by  the  bailiflP,  and  treated  the  same  as  a  ver- 
dict in  the  case. 

The  agreement  that  a  jury  may  seal  their  verdict 
and  separate  does  not  dispense  with  their  attendance 
upon  the  court  when  their  verdict  is  returned  into  open 
court.  Either  party  has  a  right  to  poll  the  jury,  and 
if  they  be  discharged  for  the  term,  before  their  verdict 
is  so  returned,  this  privilege  is  lost.  It  is  a  fatal  ir- 
regularity for  the  judge  to  discharge  the  jury  from 
further  service  before  they  have  returned  their  ver- 
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diet,  unless  he  has  the  consent  of  the  parties.  Bond 
V.  Wood,  69  m.  282. 

In  St.  L.,  V.  &  T.  H.  R.  B.  Co.  v.  Faitz,  19  HI.  App. 
90,  the  court  say:  *'This  right  to  have  the  jury  ex- 
amined by  poll  is  a  legal  one,  of  which  the  parties  can- 
not be  deprived  without  their  consent;  and  an  agree- 
ment that  the  jury  may  seal  their  verdict  and  separate 
does  not  dispense  with  their  attendance  when  the  ver- 
dict is  received." 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


6ns  Eatz  t.  Ln  N.  Davis  et  ah 

Findings  of  ^master — loTten  action  of  court  in  setting  aside, 
will  be  reversed.  Where  the  findings  of  the  master  appear  to  have 
been  sustained  by  the  evidence  heard  by  him,  the  action  of  the  court 
in  sustaining  exceptions  to  such  findings  will  be  set  aside  on  review. 

Foreclosure.  Appeal  from  the  Circuit  Court  of  DeWitt  county;  the 
Hon.  Solon  Philbbick,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term.  1906.  Reversed  and  remanded.  Opinion  filed 
June  1, 1907. 

0.  E.  Haebis  and  Lemon  &  Lemon,  for  appellant. 
Inqham  &  Ingham,  for  appellee,  Anna  R.  Finf rock. 

Mb.  Presiding  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

Lu  N.  Davis  filed  a  bill  in  the  Circuit  Court  of  De- 
Witt  county  to  foreclose  a  mortgage  against  Charles 
F.  Finfrock  and  Anna  E.  Finfrock,  his  wife.  Gus 
Katz,  a  judgment  creditor  of  said  Charles  F.  Finf- 
rock, intervened  and  by  petition  sought  to  have  the 
interest  of  both  Charles  F.  Finfrock  and  Anna  B.  Finf- 
rock in  the  mortgaged  premises  subjected  to  sale  un- 
der the  jnortgage,  and  his  judgment  lien  satisfied  out 
of  the  proceeds  of  the  interest  of  said  Charles  in  the 
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mortgaged  premises,  in  excess  of  one-half  of  the  mort- 
gage debt;  said  Anna  filed  a  cross-bill  asking  that  the 
whole  of  the  mortgage  debt  be  paid  from  the  proceeds 
of  the  sale  of  the  one-half  of  the  mortgaged  premises 
belonging  to  the  said  Charles  alleging  that  the  mort- 
gage debt  was  the  individual  debt  of  said  Charles  and 
not  the  debt  of  said  Anna.  There  was  a  decree  direct- 
ing sale  to  be  made  as  prayed  for  in  the  cross-bill  of 
said  Anna  E.  Finfrock  and  Katz  appealed. 

Upon  the  issues  so  made,  upon  the  bill  of  Davis, 
petition  to  intervene  by  appellant  and  cross-bill  of  ap- 
pellee, the. cause  was  referred  to  the  master  in  chan- 
cery, who  took  and  reported  the  evidence  together  with 
his  conclusions  to  the  court.  The  master  found  that 
upon  the  purchase  of  forty  acres  of  land,  the  said  Anna 
R.  Finfrock  and  Charles  F.  Finfrock  became  indebted, 
on  February  4,  1892,  and  to  pay  such  indebtedness 
gave  a  note  to  the  Waynesville  Bank,  and  to  secure  it5 
payment  gave  the  mortgage  upon  the  land  in  question ; 
that  there  was  due  on  the  note  $2,385;  that  the  note 
was  assigned  to  Lu  N.  Davis ;  that  there  was  due  the 
intervenor  Gus  Katz,  the  sum  of  $2,024.93  on  his  judg- 
ment ;  that  Anna  B.  Finfrock  and  Charles  F.  Finfrock 
were  each  the  owner  of  an  undivided  one-half  of  the 
premises  involved ;  that  said  note  owned  by  Davis  was 
the  joint  indebtedness  of  both  Anna  R.  Finfrock  and 
Charles  F.  Finfrock;  that  the  $2,000  obtained  on  the 
note  and  mortgage  was  used  to  pay  one  Elizabeth  K. 
Bell,  from  whom  said  Finfrocks  bought  said  land,  a 
portion  of  the  purchase  price  of  the  premises.  That 
the  entire  premises  should  be  sold  and  the  proceeds 
applied  first  to  the  payment  of  the  mortgage  indebted- 
ness to  Lu  N.  Davis ;  that  one-half  of  the  remainder  of 
the  proceeds  be  paid  to  Anna  R.  Finfrock  and  the  other 
half  to  the  payment  of  the  judgments  in  favor  of  Katz, 
and  if  any  surplus,  that  it  be  paid  to  Charles  F.  Finf- 
rock, and  that  the  value  of  said  land  was  $150  per 
Acre. 

Objections  were  heard  by  the  master  and  overruled. 
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Exceptions  to  the  master's  findings  were  afterwards 
argued  before  the  court  who  sustained  the  exceptions 
and  rendered  a  decree  directing  that  the  undivided 
interest  of  the  defendant  Charles  F.  Finfrock  in  said 
premises  be  first  exposed  for  sale,  and  it  his  interest 
in  said  premises  should  fail  to  sell  for  enough  to  sat- 
isfy the  mortgage  debt,  interest  and  costs,  then,  in  that 
evenjij  the  interest  in  said  land  of  the  defendant,  Anna 
R.  Finfrock,  or  so  much  thereof  as  might  be  necessary, 
be  exposed  for  sale  to  make  up  the  deficiency,  if  any, 
and  that  the  intervening  petition  be  dismissed  for  want 
of  equity,  at  cost  of  petitioner. 

The  main  question  is  whether  the  note  made  by  Finf- 
rock and  his  wife  was  for  the  individual  indebtedness 
of  the  husband  as  claimed  by  Anna  B.  Finfrock,  or  was 
for  the  debt  of  both  of  them.  The  master  found  that 
the  note  represented  the  joint  debt  of  said  Charles  and 
Anna  Finfrock,  and  a  careful  examination  of  the  rec- 
ord satisfies  us  that  this  finding  was  correct  and 
should  have  been  approved  by  the  trial  court. 

The  undisputed  evidence  shows  that  the  mortgaged 
premises  were  conveyed  on  February  4, 1892,  by  Eliza- 
beth K.  Bell  and  husband  to  Charles  F.  and  Anna  B. 
Finfrock,  jointly,  for  the  sum  of  $3,000;  that  on  the 
same  date  the  note  in  question  was  made  and  given  to 
the  Waynesville  Bank  for  the  sum  of  $2,000,  signed 
by  both  said  Charles  and  Anna  Finfrock,  and  that  the 
bank  at  the  same  time  issued  to  said  Elizabeth  K.  Bell 
a  draft  for  $2,000  upon  a  bank  in  Chicago,  and  that 
the  note  was  afterwards  sold  by  the  bank  to  said  Davis. 
Simultaneously  with  the  making  of  the  note  the  Finf- 
rocks  executed  the  mortgage  in  question,  upon  the 
premises  so  bqught,  to  secure  the  note. 

The  note  executed  was  a  joint  note,  yet  Anna  B.  tes- 
tified that  she  signed  it  as  the  surety  of  her  husband, 
and  that  she  had  no  part  of  the  funds  obtained  from 
the  bank  and  did  not  know  who  received  it.  She  ad- 
mits, however,  that  she  and  her  husband  bought  the 
land  together  and  that  he  attended  to  the  business  for 
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both  of  them.  She  made  no  effort  at  all  to  show  that 
the  $2,000  paid  to  Mrs.  Bell  came  from  any  source 
other  than  the  bank  to  which  the  note  was  made,  nor 
to  show  that  she  ever  paid  anything  toward  the  pur- 
chase of  the  land. 

It  is  clear  that  Anna  received  title  to  the  undivided 
one-half  of  the  mortgaged  premises  without  paying 
anything  directly  therefor  and  that  in  the  procuring  of 
that  conveyance  to  herself  the  note  and  mortgage  were 
executed  to  secure  the  unpaid  purchase  price.  The 
joint  interest  in  said  premises  of  both  Charles  and 
Anna  should  be  subjected  to  the  lien  of  the  mortgage. 

The  decree  is  reversed  and  the  cause  r.emanded  with 
directions  to  the  court  below  to  overrule  the  exceptions 
to  the  master  ^s  report  and  enter  a  decree  upon  the 
master's  findings. 

Reversed  and  remanded  with  directions. 


City  of  Lincoln  v.  Henry  HeinzeL 

1.  iNSTBUcnoRS — upon  duty  of  city  vHth  respect  to  streets ^  erro- 
neous. An  instruction  which  makes  the  city  liable  in  case  "the 
inlet  used  by  the  city  was  not  ordinarily  safe  for  horses  passing 
along  by  the  same  on  the  pavement/'  is  erroneous  in  that  it  re- 
quires more  than  the  exercise  of  that  degree  of  care  required  by 
law. 

2.  Instruction — when  error  in,  not  cured  l>y  others  given.  An 
error  in  an  instruction  is  not  cured  by  a  correct  statement  of  the 
law  in  another  instruction  given. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Logan 
county;  the  Hon.  George  W.  Patton,  Judge,  presiding.  Heard  in 
this  cQurt  at  the  November  term,  1906.  Reversed  and  remanded. 
Opinion  filed  June  1,  1907. 

Wallace  &  Beckebs,  for  appellant. 
HuMPHBBY  &  Andebson,  f  or  appellee. 
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Mr.  Presiding  Justice  Ramsay  delivered  the  opinion 
of  the  court. 

Henry  Heinzel,  by  his  next  friend,  brought  suit 
against  the  city  of  Lincoln  to  recover  damages  claimed 
by  Heinzel  to  have  resulted  from  the  alleged  negli- 
gence of  said  city  in  the  construction  of  one  of  the 
intakes,  connecting  with  the  sewer  system  of  said  city, 
by  means  whereof  a  horse  belonging  to  said  Heinzel 
was  injured.  There  was  a  verdict  and  judgment  in 
favor  of  Heinzel  in  the  sum  of  $110,  and  the  city  ap- 
pealed. 

Appellee  was  riding  his  horse  upon  one  of  the  pub- 
lic streets  of  appellant,  when,  it  is  claimed,  the  horse 
slipped  upon  the  pavement  and  so  fell  that  one  of 
his  hind  legs  was  thrust  into  the  mouth  of  the  intake, 
and  while  attempting  to  arise,  the  horse  broke  his  leg 
and  was  so  badly  injured  that  he  had  to  be  killed. 
The  intake  was  set  in  a  concrete  curb  and  was  so  con- 
structed that  it  had  an  opening  which  was  tweaty-two 
inches  long  and  five  and  one-fourth  inches  high,  the 
lower  edge  of  which  opening  was  about  on  a  level  with 
the  pavement  adjoining  it.  Appellee  claims  that  the 
intake  was  negligently  constructed  in  not  having  any 
bars  or  fingers  across  the  opening  or  mouth  thereof 
to  prevent,  or  guard  against,  the  happening  of  an  acci- 
dent or  injury  of  the  kind  involved. 

Appellant  contends  that  the  intake  was  of  the  most 
modem  pattern  and  was  approved  by  men  skilled  in 
the  use  of  such  appliances.  The  evidence  was  con- 
victing and  the  question  was  a  very  close  one  whether 
or  not  the  using  of  the  intake  described  by  the  city 
was  such  negligence  upon  its  part  that  appellee  should 
be  allowed  to  recover.  In  such  a  case  it  is  Important 
that  the  jury  be  accurately  instructed.  Buckler  v. 
Citv  of  Newman,  116  HI.  App.  646;  Morris,  v.  Coombs, 
109  HI.  App.  176. 

Upon  the  trial  appellee  asked,  and  the  court  gave 
the  following  instruction: 

'*The  court  instructs  the  jury  that  if  you  believe 
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from  the  evidence  and  from  what  you  saw  that  the 
inlet  used  by  the  city  at  the  place  of  injury  is  not 
ordinarily  safe  for  horses  passing  along  by  the  same  on 
tlie  pavement,  then,  even  if  you  believe  this  form  of 
inlet  is  used  by  other  cities  and  towns  in  a  similar 
case,  that  would  not  prevent  the  city  being  liable  in 
this  case,  if  the  plaintiff  has  proved  by  a  preponder- 
ance of  the  evidence  that  said  horse  was  injured  as 
alleged  in  the  declaration  and  that  he  was  In  the  exer- 
cise of  due  care  and  caution  himself/^ 

This  instruction  was  erroneous  in  making  the  city 
liable  in  case  *'the  inlet  used  by  the  city  was  not  ordi- 
narily safe  for  horses  passing  along  by  the  same  on 
the  pavement/'  A  city  is  only  required  to  use  reason- 
able care  and  diligence  to  keep  its  streets  in  a  reason- 
ably safe  condition  and  repair  for  travel.  City  of 
Eock  Island  v.  Gingles,  217  111.  187. 

Appellee  contends,  however,  that  his  error  was  over- 
come by  the  giving  of  instructions  for  appellant  in 
which  the  correct  rule  was  stated. 

It  is  true  that  some  of  appellant's  instructions  given 
stated  the  rule  correctly;  yet,  as  the  degree  of  care 
which  the  city  was  called  upon  to  exercise  was  the 
material  proposition  of  law  involved  in  the  case,  it  was 
error  to  give  an  instruction  for  appellee  which  told  the 
jury  that  appellant  was  liable  if  the  inlet  was  not  ordi- 
narily safe,  instead  of  imposing  upon  it  the  duty  only 
of  using  reasonable  care  in  that  regard. 

It  is  error  to  give  iQstructions  which  contradict  each 
other  as  to  material  propositions  of  law  in  a  case. 
C.  &  A.  E.  E.  Co.  V,  Henline,  120  111.  App.  134. 

For  the  reasons  given  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Cleveland^  Cincinnati^  Chicago  &  St.  Lonis  Railway  Co. 
y.  Lucius  B.  Bacon  et  al. 

"1.  Ck)MMON  CABBiEB— propriety  of  excluding  shipper's  contract 
from  jury.  Upon  this  question  the  decision  of  the  court  is  controlled 
by  the  ruling  in  C,  C,  G.  ft  St  L.  Ry.  Co.  v.  Pinnell,  po«t,  p.  571,  to 
which  reference  is  made. 

2.  Common  cabbiee — what  does  not  relieve,  from  liability.  Where 
the  contract  for  shipment  is  one  for  through  carriage,  relief  from 
liability  cannot  be  obtained  by  showing  that  the  negligence  charged 
was  that  of  a  connecting  carrier. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Edgar 
county;  the  Hon.  J.  W.  Ceaig,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1905.  Reversed  and  remanded.  Opinion  filed  June 
1,  1907. 

George  F.  McNulty,  for  appellant;  C.  S.  Congeb 
and  B.  L.  McKjnlay,  of  counsel. 

J.  W.  Howell,  for  appellee. 

Mr.  Presiding  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

Lucius  B.  Bacon  and  Milton  Mills  brought  suit 
against  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Bailway  Company  in  the  Circuit  Court  of  Edgar  county 
to  recover  damages  for  an  alleged  failure  of  the  rail- 
way company  to  transport  within  a  reasonable  time 
eighty  head  of  fat  cattle  from  Bidge  Farm,  Illinois,  to 
Union  Stock  Yards  in  Chicago.  There  was  a  verdict 
in  the  Circuit  Court  below  in  favor  of  Bacon  and  Mills 
in  the  sum  of  $450,  upon  which  the  court  rendered 
judgment.     The  railway  company  has  appealed. 

In  this  case  the  question  is  presented  whether  or  not 
the  trial  court  was  in  error  in  refusing  to  allow  a  ship- 
per's  contract  in  writing,  containing  limitations  or 
restrictions  in  favor  of  the  carrier,  to  go  to  the  jury 
when  there  is  any  evidence  tending  to  show  that  the 
shipper  knew  of  the  contents  of  the  agreement  or 
assented  to  its  terms. 
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The  precise  question  was  before  this  court  in  the 
case  of  C,  C,  C.  &  St,  L.  Railway  Co.  v.  Pinnell,  post, 
p.  571,  where  such  action  of  the  court  was  held  to  be 
error.  The  holding  there  is  decisive  of  this  case  and 
renders  a  reversal  necessary. 

The  further  question  is  presented  whether  or  not  it 
was  error  for  the  court  to  refuse  to  allow  appellant 
to  prove  after  it  had  received  the  cattle  from  appellee 
that  appellant  notified  the  C.  &  E.  I.  Railway  Com- 
pany, its  connecting  carrier  at  Danville,  Illinois,  that 
such  cattle  were  en  route  and  when  they  would  arrive 
in  Danville  and  that  the  latter  railway  company  re- 
fused to  hold  its  Chicago  stock  train  there  to  receive 
such  cattle  and  convey  them  promptly  to  their  destina- 
tion. The  bill  of  lading  involved  was  a  through  bill 
from  Ridge  Farm  to  consignee  in  care  of  Clay,  Thomp- 
son &  Company,  Chicago,  and  the  shipper  was  in  no 
way  responsible  for  the  selection  of  the  connecting  car- 
rier. This  question  is  practically  identical  with  that 
recently  determined  by  this  court  in  the  case  of 
Wabash  Railroad  Co.  v.  Thomas,  122  HI.  App.  569- 
570,  affirmed  in  222  111.  337,  where  it  was  held  that  the 
carrier,  under  such  a  contract,  could  not  relieve  itself 
from  liability  by  showing  a  mere  delivery  to  a  con- 
necting carrier. 

For  the  error  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Tllinois  Central  Railroad  Company  t.  Fred  Collison,  Ad- 
ministrator. 

1.  Obdinakce — how  proof  of,  may  "be  made.  The  ordinance  of  a 
vilage  may  prima  facie  be  established  by  the  certificate  of  the  clerk 
of  the  village  made  under  the  seal  of  the  corporation. 

2.  Obdinance — how  prima  fade  proof  of,  cannot  te  overcome. 
The  prima  facie  proof  of  an  ordinance  cannot  be  overcome  by  the 
Introduction  of  the  recorded  copy  of  such  ordinance. 
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3.  Ordinaby  cabe — when  instruction  limiting  inquiry  with  respect 
to,  error.  Where  there  was  no  eye-witness  to  the  accident  which  re- 
sulted in  death,  it  is  error  to  limit  the  jury  upon  the  question  of 
ordinary  care  to  a  consideration  of  what  the  deceased  was  doing 
at  the  instant  of  time  when  he  received  the  Injury. 

4.  Oedinaby  care — propriety  of  instruction  with  respect  to  inr 
stinct  of  self-preservation.  Where  there  was  no  eye-witness  and  the 
accident  resulted  in  death,  it  is  proper  to  permit  the  jury  to  consider 
upon  the  question  of  ordinary  care  the  instincts  of  men  which  natur- 
ally lead  them  to  avoid  injury  and  preserve  their  lives. 

5.  Obdinaby  cabe — when  instruction  as  to  erroneous.  It  is  error 
in  an  instruction  to  recite  that  certain  facts  tend  to  show  the  exer 
else  of  ordinary  care. 

6.  iNSTBucTioN — Must  not  IfC  argumentative*  An  instruction 
should  not  be  argumentative  and  if  argumentative  is  ground  for  re- 
versal where  prejudice  results. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Champaign  county;  the  Hon.  Solon  Phil- 
BBicK,  Judge,  presiding.  Heard  in  this  court  at  the  November  term. 
1906.    Reversed  and  remanded.    Opinion  filed  June  1,  1907. 

Cloud  &  Thompson,  for  appellant;  John  G.  Dren- 
NAN,  of  counsel. 

F.  M.  and  H.  I.  Green  and  W.  M.  Acton,  for  appel- 
lee. 

Mr.  Presiding  Justice  Eamsay  delivered  the  opinion 
of  the  court. 

Fred  CoUison,  as  administrator  of  the  estate  of 
Harry  CoUison,  deceased,  brought  suit  in  the  Circuit 
Court  of  Champaign  county  against  the  Illinois  Cen- 
tral Railroad  Company,  charging  said  company  with 
negligence  in  the  running  and  management  of  its  trains 
by  means  whereof  said  Harry  CoUison  was  struck  by 
a  passing  train  and  kiUed,  There  was  a  verdict  and 
judgment  in  favor  of  the  administrator,  and  the  raU- 
road  company  appealed. 

The  negligence  aUeged  against  appellant,  in  sub- 
stance, was  that  it  ran  a  passenger  train  through  the 
village  of  Thomasboro  at  an  excessive  and  dangerous 
rate  of  speed,  i.  e.,  from  forty  to  sixty  mUes  per  hour, 
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at  a  time  when  another  train  of  appellant  was  ap- 
proaching its  depot  platform  in  such  village  for  the 
purpose  of  stopping  to  receive  passengers,  upon  an- 
other track  only  a  few  feet  f ropa  the  one  on  which  the 
swift  train  was  running;  that  there  was  an  ordinance 
in  said  village  limiting  the  rate  of  speed  of  passenger 
trains  through  said  village  to  not  more  than  fifteen 
miles  an  hour ;  that  deceased  was  to  become  a  passen- 
ger upon  the  train  that  was  then  about  to  stop  at 
said  platform  to  receive  passengers  and,  while  he  was 
in  the  exercise  of  due  care,  said  swift  train  was  so 
negligently  and  carelessly  run  by  the  servants  of  said 
company  and  at  such  an  excessive  and  dangerous  rate 
of  speed  that  said  Harry  Collison  was  struck  by  said 
swift  train  and  killed. 

The  evidence  shows  that  deceased  had  transacted 
business  in  the  village  of  Thomasboro  during  the  day 
of  December  26,  1905,  and  was  about  to  take  a  train 
for  his  home  in  Eantoul  at  the  time  he  was  killed; 
that  very  shortly  before  his  death  he  left  the  store  of 
an  acquaintance  and  went  west  upon  a  walk  which 
led  across  a  side  track  and  two  main  tracks  of  appel- 
lant to  a  depot  west  of  all  three  tracks ;  that  the  west- 
erly one  of  the  two  main  tracks  was  used  by  south- 
bound trains  while  the  other  main  track  was  used 
by  north-bound  trains;  that  the  distance  between  the 
west  rail  of  the  north-bound  track  and  the  east  rail 
of  the  south-bound  track  was  only  a  little  over  ten 
feet,  and  that  between  those  rails  there  was  a  platform 
six  feet  wide  used  by  passengers  in  getting  upon  and 
oflf  the  cars;  that  deceased  intended  to  take  a  train 
going  north,  which  would  require  him  to  cross  the 
side  track  and  the  easterly  main  track  to  reach  the 
platform  between  the  main  tracks;  that  at  about  the 
time  he  reached  the  tracks  or  platform,  a  train  was  ap- 
proaching slowly,  going  north,  on  the  east  main  track, 
while  another  train,  which  was  the  cause  of  the  acci- 
dent, was  running  south  on  the  west  main  track  at  the 
speed  of  from  forty  to  sixty  miles  per  hour. 
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It  is  not  clear  whether  deceased  had  reached  the 
depot  platform  west  of  all  three  tracks  and  was  at- 
tempting to  return  to  the  platform  between  the  two 
main  tracks  to  take  his  train  going  north  and  was 
killed  while  trying  to  cross  the  west  main  track,  or 
whether  he,  fearing  to  remain  on  the  narrow  platform 
between  the  two  main  tracks,  was  struck  while  cross- 
ing the  west  main  track  to  avoid  the  danger  incident 
to  his  remaining  on  the  narrow  platform  between  such 
trains. 

The  evidence  tends  strongly  to  show  that  there  was 
no  eye-witness  to  the  accident  and,  therefore,  the  exact 
manner  or  way  in  which  Collison  lost  his  life  was  a 
matter  of  deduction  to  be  drawn  from  all  the  surround- 
ing circumstances.  The  jury  adopted  the  view  that 
deceased  was  in  the  exercise  of  due  care  and  was  law- 
fully upon  the  premises  of  appellant;  that  the  railroad 
company  was  guilty  of  negligence  in  running  its  trams, 
under  the  circumstances  shown,  at  an  excessive  and 
dangerous  rate  of  speed,  and  in  accordance  with  such 
view  returned  a  verdict  finding  appellant  guilty. 

We  do  not  care  to  review  the  different  theories  dis- 
cussed by  counsel  relating  to  the  manner  in  which 
Collison  was  killed,  as  the  case  must  be  reversed  upon 
other  grounds,  and  as  it  will  be  again  tried,  a  review 
of  the  evidence  upon  that  subject  could  be  of  no  avail. 

Appellant  contends  that  the  court  erred  in  admit- 
ting in  evidence  an  ordinance  of  the  village  of  Thomas- 
boro  regulating  the  speed  of  trains  within  the  corpo- 
rate limits.  The  disputed  ordinance,  by  its  terms,  lim- 
ited passenger  trains  to  a  speed  not  exceeding  fifteen 
miles  an  hour  through  said  village.  When  offered 
in  evidence  the  ordinance  was  certified  to  by  the  village 
clerk  as  follows: 

**State  op  Illinois, 
County  of  Champaign, 
Village  of  Thomasboro. 

**I,  Charles  Condit,  Village  Clerk  of  the  village  of 
Thomasboro,  a  municipal  corporation  in  the  county  of 
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Champaign  and  state  of  Illinois,  do  hereby  certify  that 
I  am  the  keeper  of  the  records  and  ordinances  of  the 
said  village,  and  that  the  foregoing  is  a  true  and  com- 
plete copy  of  ordinance  No.  11,  section  28,  of  the  ordi- 
nances of  said  village  of  Thomasboro;  that  the  said 
ordinance  was  duly  passed  and  adopted  by  the  board 
of  trustees  of  the  said  village  of  Thomasboro  at  a 
regular  meeting  thereof  on  November  2, 1903 ;  that  the 
same  was  signed  and  approved  by  E.  C.  Saddoris,  then 
president  of  the  said  board  of  trustees  and  of  said 
village  of  Thomasboro;  that  copies  of  said  ordinance 
were  duly  posted  in  three  public  places  in,  the 
said  village  of  Thomasboro  on  November  5,  1903;  all 
as  appears  from  the  records  and  files  of  my  said  office. 
In  witness  whereof  I  have  hereunto  affixed  my  signa- 
ture as  village  clerk  of  the  village  of  Thomasboro, 
Illinois,  and  have  caused  to  be  affixed  the  seal  of  the 
said  corporation  of  the  said  village  of  Thomasboro. 
[L.  S.]  Chablbs  Condit,  Village  Clerk. 

Attest:    Chables  Condit,  Village  Clerk. 
March  3,  1906." 

Objection  was  made  to  the  introduction  of  the 
ordinance  upon  the  ground  that  there  was  no  evidence 
to  show  that  such  ordinance  had  been  signed  by  the 
president  of  the  village  board,  or  that  it  had  been 
posted  as  required  by  law.  Section  66  of  chapter  24 
of  the  Eevised  Statutes,  provides  that  all  ordinances 
of  a  city  or  village,  and  the  date  of  publication,  may 
be  proven  by  the  certificate  of  the  clerk,  under  the  seal 
of  the  corporation.  The  certificate  of  the  clerk  above 
quoted,  under  the  village  seal,  covered  both  features  of 
the  objection  made  and  seemed  to  have  been  a  full 
compliance  with  the  requirements  of  said  section  66, 
and  to  have  entitled  the  copy  offered  to  be  admitted 
as  prima  facie  evidence  of  the  passage,  signing  and 
posting  of  the  ordinance. 

Appellant  afterward,  upon  its  part,  offered  the  re- 
corded copy  of  the  ordinance  to  show  that  it  had  not 
been  signed  by  the  president  and  thus  overcome  the 
prima  fade,  case  made  by  the  certificate  of  the  village 
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clerk  to  the  effect  that  the  ordinance  had  been  duly 
signed,  but  the  court  properly  ruled  this  offer  to  be 
incompetent.  The  original  draft  of  the  ordinance  may 
have  been  signed  by  the  president  of  the  village  board 
in  due  form  as  certified  by  the  clerk  and  yet  the  re- 
corded copy,  through  error,  not  bear  a  copy  of  his 
signature.  There  was  no  error  on  the  part  of  the  court 
in  this  regard  and  the  ordinance  was  properly  admit- 
ted in  evidence  under  the  showing  made.  C.  &  A. 
E.  R.  Co.  V.  Wilson,  225  111.  50. 

Appellant  next  contends  that  it  was  error  to  give 
for  appellee  the  following  instruction: 

**The  court  instructs  the  jury  that  the  plaintiff  is 
not  required  to  produce  dii*ect  and  positive  testimony 
showing  just  what  deceased  was  doing  at  the  instant 
he  received  the  injury  that  caused  his  death;  that  the 
law  requires  only  the  highest  proof  of  which  the  par- 
ticular case  is  susceptible,  and  the  jury  may  take  into 
consideration,  with  other  facts,  the  instincts  which 
naturally  lead  men  to  avoid  injury  and  preserve  their 
own  lives,  in  determining  whether  or  not  deceased, 
Harry  Collison,  was  using  ordinary  care  for  his  own 
safety  at  the  time  he  was  injured.**    . 

Two  objections  are  urged  against  such  instruction, 
viz.,  that  by  it  plaintiff  was  not  required  to  show  what 
deceased  was  doing  at  the  instant  he  received  the  in- 
jury, as  bearing  upon  the  question  of  due  care,  and  by 
it,  also,  the  jury  were  instructed  that  they  could  take 
into  consideration  the  instincts  which  naturally  lead 
men  to  avoid  injury  and  preserve  their  lives.  The 
former  of  such  objections  is  well  taken.  It  has  been 
held  repeatedly  to  be  error  to  limit  the  inquiry  in  the 
matter  of  time,  when  a  party  injured  should  be  in  the 
exercise  of  due  care,  to  any  exact  instant. '  L.  S.  & 
M.  S.  Ry.  Co.  V.  Hession,  150  111.  546;  I.  C.  R.  R.  Co. 
V.  Kief,  111  111.  App.  354.  In  this  respect  the  instruc- 
tion tended  to  mislead  the  jury. 

The  other  objection,  however,  we  do  not  regard  a: 
tenable,  as  under  all  the  evidence  the  jury  were  war- 
ranted ia  believing  that  there  was  no  eye-witness  to  the 
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accident.  In  such  event  there  is  no  objection  to  tell- 
ing the  jury  they  may  consider  the  instincts  of  men, 
which  naturally  lead  them  to  avoid  injury  and  pre- 
serve their  lives,  in  determining  whether  or  not  ordi- 
nary or  due  care  was  exercised.  I.  C.  E.  R.  Co.  v. 
Norwicki,  148  111.  29-35;  C,  B.  &  Q.  E.  E.  Co.  v. 
Gunderson,  174  111.  495-498;  111.  Cent.  E.  E.  Co.  v. 
Prickett,  210  HI.  140. 

Appellant  next  assigns  as  error  the  giving  of  the 
sixth  instruction  for  appellee,  which  was  in  the  follow- 
ing words: 

''The  court  instructs  the  jury  that  in  this  case,  in 
determining  whether  or  not  the  deceased,  Harry  Coili- 
son, used  due  care  to  avoid  the  injury  which  is  alleged 
by  the  declaration  to  have  caused  his  death,  it  is  your 
right  and  your  duty  to  take  into  consideration  and 
carefully  weigh  all  the  facts  and  circumstances  ap- 
pearing from  the  evidence  to  have  surrounded  him  at 
the  time  of  the  accident ;  it  is  proper  for  you  to  con- 
sider the  number  of  trains  which  were  at  or  approach- 
ing to  the  place  of  the  injury  at  the  time  thereof,  if 
shown  by  the  evidence,  the  buildings  on  the  right  of 
way  at  and  near  the  place  of  the  accident,  if  shown 
by  the  evidence,  the  speed  at  which  the  train  or  trains 
at  such  location  were  moving,  if  shown  by  the  evidence, 
the  purpose  for  which  the  deceased  went  upon  the 
right  of  way  and  tracks  of  the  defendant  company,  if 
shown  by  the  evidence,  the  platforms  and  crossings 
provided  for  use  by  patrons  of  the  company  at  and 
near  the  place  of  the  accident,  as  shown  by  the  evi- 
dence; and  it  is  right  and  proper  for  you  to  consider 
all  other  facts  and  circumstances  which  the  evidence 
may  disclose  tending  to  show  the  care  or  caution  exer- 
cised by  the  deceased  to  prevent  injury  to  himself,  if 
any  such  appears  from  the  evidence,  and  if,  after  con- 
sidering all  the  facts  and  circumstances  in  evidence 
before  you,  you  believe  that  the  deceased  acted  as  an 
ordinarily  prudent  and  cautious  man  would  have  acted 
under  the  same  or.  like  circumstances  to  avoid  injury 
to  himself,  and  if  you  believe  from  the  evidence  in  the 
case  that  the  deceased  did  use  due  care  and  caution  for 
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his  own  safety,  and  that  he  was  inonred  by  reason  of 
the  negligent  acts  of  the  defendant  as  complained  of 
in  the  declaration,  if  yon  believe  from  the  evidence  the 
defendant  was  negligent  as  so  complained  of  in  the 
plaintiff's  declaration,  while  he,  the  plaintiff,  was  in 
the  exercise  of  due  care  for  his-  own  safety,  then,  in 
that  event  of  the  proof,  yonr  verdict  shonld  be  for 
the  plaintiff  and  yon  should  assess  his  damages  at 
such  amount  as  yon  may  determine  from  the  evidence 
the  widow  and  next  of  kin  of  the  deceased  have  sus- 
tained, if  any/' 

This  instruction  was  too  long,  very  argumentative, 
and  assumed  that  the  matters  therein  recited  tended 
to  show  care  upon  the  part  of  deceased  to  avoid  the 
injury  and  was  so  prejudicial  to  the  case  of  appellant 
as  to  make  a  reversal  necessary. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


El^ah  Jennings  r.  Donald  Legg. 

Verdict — when  not  disturbed  as  against  the  evidence.  A  ver- 
dict based  upon  close  and  conflicting  eridence  will  not,  in  the  ab- 
sence of  errors  of  law,  be  disturbed  on  review. 

Trespass.  Appeal  from  the  Circuit  Court  of  Edgar  county;  tbe 
Hon.  MoBTON  W.  Thompson,  Judge^  presiding.  Heard  in  this  court 
at  the  November  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

F.  C.  Van  Sellab,  for  appellant;  H.  Van  Sbllab, 
of  counsel. 

Frank  T,  O'Hair  and  F.  W.  Diindas,  for  appellee. 

Mb.  Pbesiding  Justice  Bamsat  delivered  the  opinion 
of  the  court. 

Elijah  Jennings  brought  suit  in  trespass  against 
Donald  Legg,  in  the  Circuit  Court  of  Edgar  county, 
to  recover  damages  for  an  injury  alleged  to  have  been 
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inflicted  upon  his,  Jennings',  person  by  Legg.  Upon 
a  trial,  the  jury  returned  a  verdict  of  not  guilty,  upon 
which  the  court  rendered  judgment  against  Jennings 
,and  he  appealed. 

Appellant  contends  that  the  verdict  was  contrary  to 
the  evidence  and  that  the  trial  court  committed  error 
in  its  rulings  in  admitting  testimony  upon  the  part 
of  appellee. 

It  appears  from  the  evidence  that  appellant  and  ap- 
pellee lived  upon  adjoining  farms;  that  appellant's 
home  farm  was  to  the  west  of  the  farm  occupied  by 
appellee,  who  was  a  tenant  of  his  father,  and  that  ap- 
pellant also  owned  another  farm  which  lay  to  the 
north  and  east  of  appellee's  land  and  across  the  road 
therefrom;  that  appellant  on  the  thirtieth  day  of  April, 
1905,  was  returning  to  his  home  farm  from  his  land 
or  farm  east  and  north  of  appellee's,  and  was  cross- 
ing the  lands  of  appellee  when  appellee  fired  upon  ap- 
pellant with  a  shot  gtm.  The  affray  was  witnessed  by 
no  one  except  the  parties  to  the  suit,  although  a  Mr. 
Bonwell  and  his  son,  who  were  about  thirty  rods  away, 
heard  the  report  of  the  gun  and  saw  the  parties  in  the 
field.  Neither  Mr.  Bonwell  nor  his  son  heard  what 
was  said  by  either  Jennings  or  Legg  at  the  time  of  the 
trouble  and  did  not  go  to  the  place  where  the  shooting 
occurred.  The  most  .that  can  be  said  of  the  testimony 
of  Bonwell  and  his  son  is  that  it  shows  that  the  shoot- 
ing took  place  and  that  it  took  place  in  appellee's 
field. 

Appellant  testified  that  he  crossed  the  Legg  land 
in  going  back  and  forth  between  his  home  farm  and 
the,  farm  north  and  east  of  appellee  to  take  care  of 
his  stock  on  the  latter  place;  that  it  was  the  nearest 
way  for  him  to  go;  that  on  the  day  in  question  he 
was  crossing  appellee's  field  to  his  home  when  appel- 
lee, without  warning,  fired  upon  him.  Appellee  testi- 
fied that  appellant  had  frequently  gone  across  the 
field  in  question  and  in  passing  had  taken  com  there- 
from ;  that  in  January  and  February,  before  the  shoot- 
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ing  took  place,  he  told  appellant  not  to  go  through 
his  field,  when  appellant  replied,  **that  he  would  kill 
him,  that  his  old  father  was  crazy  and  he  would  put 
him  under  the  sod;^'  that  on  the  day  in  question  he 
went  to  the  field  and  there  told  appellant  *'to  drop  the 
com  he  was  picking  up^^  and  leave  the  field,  when 
appellant  again  said  he  would  kill  him;  that  **he  threw 
his  hand  around  to  his  hip  pocket  and  said,  *I  will  kill 
you,'  and  made  at  me  and  I  raised  my  gun  and  fired.'' 

One  Milton  Scott  testified  that  Jennings  said  to  hun, 
*'I  will  kill  you  and  Don  Legg,''  and  that  he,  Scott, 
believed  that  he  had  said  to  Legg,  before  the  trouble 
took  place,  **to  look  out,  because  Jennings  said  he 
would  kill  him." 

While  we  might  be  disposed  to  think  that  a  verdict 
in  favor  of  appellant  could  have  been  well  sustained 
upon  the  evidence,  or  even  that  the  evidence  seemed 
to  preponderate  in  favor  of  appellant  ^s  theory  of  the 
affray,  yet  the  verdict  is  not  so  manifestly  against 
the  weight  of  the  evidence  that  we  are  warranted  in 
reversing  the  judgment  on  that  account. 

Appellant  argues  that  the  court  committed  error  in 
admitting  testimony  upon  the  part  of  appellee  to  the 
effect  that  appellant  had  frequently  crossed  the  Legg 
land  and  had  made  threats  against  appellee  prior  to 
the  time  of  the  trouble;  that  Legg's  father  was  crazy 
and  he  would  put  appcdlee  under  the  sod ;  and  in  per- 
mitting Scatt  to  testify  that  Jennings  had  said  to  him 
that  he  would  kill  both  him  and  Legg. 

We  find  upon  an  examination  of  the  record  that 
most,  if  not  all,  of  these  matters  were  given  in  evidence 
in  some  form  without  objection.  It  is  true  that  in 
some  instances  objections  were  made  by  appelant  to 
the  giving  of  the  testimony  upon  the  subjects  natned, 
yet  the  record  discloses  that  testimony  was  giv^i  with- 
out objection  to  show  that  appellant  crossed  Legg's 
field  in  going  to  and  returning  from  what  was  called 
the  *'Love  farm;"  also,  that  he  was  forbidden  to  do  so 
on  different  occasions  and  that  Jennings  said  to  L^ggy 
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prior  to  the  time  of  the  trouble,  *'Your  old  daddy  is 
crazy,  and  I  will  put  you  under  the  sod.'*  Appellant's 
objections  and  exceptions  can  be  of  no  avail  to  him, 
made  to  questions  of  the  above  character,  since  he  al- 
lowed other  questions  of  the  same  impert  to  be 
answered  without  objection.  The  record  further  shows 
that  Scott's  testimony  to  the  effect  that  Jennings  had 
said  to  him  he  would  kill  both  him  (Scott)  and  Donald 
Legg,  was  not  allowed  by  the  trial  court  to  stand  as 
evidence  in  the  case  until  the  witness  further  testified 
that  he  believed  he  had  had  a  talk  with  Donald  and  had 
told  him  to  look  out  because  Jennings  had  said  he 
would  kill  him. 

The  case  seems  to  have  b^en  tried  upon  its  merits, 
the  evidence  was  very  close  and  conflicting,  that  its 
determination  depended  solely  upon  the  credibility  of 
the  witnesses  and  the  weight  to  be  given  to  their  testi- 
mony. In  such  a  case  the  verdict  should  not  be  dis- 
turbed unless  some  prejudicial  error  was  committed. 
The  record  discloses  no  stich  eirror  and  the  judgment 
is  affirmed. 

Affirmed. 


A.  P.  Hanes  r.  Beqjaniiii  Newport  et  al. 

Statute  op  thauds — when  defense  to  }>ill  for  specific  perform- 
ance. A  bill  ftpeciflcally  to  enforce  a  verbal  option  for  a  three- 
yearn'  extension  of  a  lease  will  be  defeated  by  the  defense  of  the 
Statute  of  Frauds,  notwithstanding  possession  in  the  complainant, 
where  the  bill  does  not  aver  Section  to  exercise  the  option  and  does 
not  show  payment  of  rent  under  the  option  as  exercised  or  the  mak- 
ing of  valuable  improvements  predicated  thereon. 

Bill  for  specific  performance.  Appeal  from  the  City  Court  of 
Mattoon;  the  Hon.  H.  S.  CuiBit,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1906.  Affirmed.  Opinion  filed  June 
1,  1907. 

Hughes  &  Cheezem,  for  appellant. 


Digitized  by 


Google 


454  Appellate  Courts  of  Illinois. 

Vol.   134.]  Hanes  v.   Newport 

Edward  C.  and  James  W.  Cbaig,  Jb.,  for  appellees. 

Mr.  Presiding  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

A.  P.  Hanes  filed  a  bill  for  specific  performance  of 
a  contract,  against    Benjamin    Newport  and    J.  W. 
Adrian,  in  the  City  Court  of  Mattoon,  to  which  said 
Newport  and  Adrian  filed  a  demurrer.    Upon  hearing 
had  thereon,  the  court  sustained  the  demurrer  and  dis- 
missed the  bill  for  want  of  equity.    Hanes  appealed. 
.   The  bill,  in  substance,  states  that  appellees  owned  a 
livery  stable  property  in  Mattoon,  Illinois,  and  on 
October  20,  1905,  verbally  leased  the  same  to  appel- 
lant for  a  period  of  one  year  from  the  first  day  of 
December,  1905,  at  a  rental  of  $85  per  month,  payable 
at  the  end  of  each  month  with  the  option  given  to 
appellant  to  retain  the  property  for  three  additional 
years  at  the  same  rate  with  the  further  agreement 
upon  the  part  of  appellees  that  they  would  on  or  about 
December  1, 1905,  make  repairs  upon  said  property  for 
the  convenience  of  appellant,  as  follows:    lay  a  con- 
crete floor  upon  a  part  of  the  premises,  lay  a  tile  about 
the  well,  bam  and  wash  rack,  plaster  and  paint  the 
oflSce,  make  a  tight  ceiling  over  the  stalls,  put  the 
doors  and  feed  troughs  in  proper  repair  and  put  in 
water  connections;  that  appellees  agreed  to  prepare 
a  lease  in  writing  embodying  such  provisions,  to  be 
signed  by  both  parties  to  the  contract ;  that  appellant,  \ 
relying  upon  such  verbal  agreement,  moved  his  family 
from  Peoria  to  Mattoon  and  on  December  1,  1905,  took 
possession  of  the  premises  and  demanded  his  lease; 
that  appellees  failed  to  comply  with  such  demand,  but 
promised  to  soon  make  a  lease,  upon  the  faith  of  which 
appellant  continued  his  possession;  that  appellant  had 
remained  in  possession  of  the  premises  and  paid  all 
rents  due  up  to  the  time  of  filing  the  bill ;  that  notwith- 
standing all  the  foregoing,  the  appellees  had  failed 
and  refused   to  keep  or  perform  the  terms  of    said 
agreement  and  had  refused  to  make  any  lease  to  ap- 
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pellant;  that  said  premises  had  not  been  improved 
as  agreed  npon,  and  upon  that  account  were  not  worth 
the  rental  agreed  upon  and  that  appellant  had  been 
greatly  damaged  by  reason  of  the  failure  of  appellees 
to  comply  with  the  terms  of  said  agreement.  The  bill 
prayed  for  specific  performance  of  the  contract  and 
that  appellees  be  ordered  to  refund  to  appellant  the 
sum  of  $50  per  month  for  nine  months  and  that  an 
account  be  taken  of  the  damages  sustained  by  appel- 
lant by  reason  of  the  failure  of  appellees  to  comply 
with  the  terms  of  the  agreement  and  appellees  ordered 
to  pay  the  same. 

To  this  bill  appellees  filed  a  demurrer,  and,  among 
other  grounds,  contended  that  the  bill  did  not  state 
such  a  case  as  entitled  appellant  to  any  relief  in  equity 
because  the  contract  as  alleged  in  the  bill  was  contrary 
to  the  Statute  of  Frauds. 

It  is  unnecessary  to  consider  any  of  the  other  ob- 
jections urged  against  said  bill  for  the  reason  that  we 
regard  the  Statute  of  Frauds  as  a  complete  defense. 

The  sole  and  only  grounds  alleged  by  appellant  to 
take  the  case  out  of  the  operation  of  the  Statute  of 
Frauds  are  that  he  took  possession  of  the  premises 
involved  and  paid  his  rent  at  the  agreed  rate  while  he 
was  so  in  possession  and  relied  upon  appellees'  promise 
that  they  would  execute  a  written  lease  according  to 
the  verbal  agreement. 

There  was  no  allegation  in  the  bill  that  appellant 
had  exercised  his  option  to  continue  the  lease  for  the 
three  additional  years,  although  he  seeks  to  make  that 
election  for  the  first  time  in  his  reply  brief  filed  in 
this  court.  This  falls  short  of  the  requirements  neces- 
sary to  remove  the  bar  of  the  statute. 

A  verbal  contract  for  the  sale  of  an  interest  in 
real  estate  for  a  period  exceeding  one  year  can  be 
taken  out  of  the  operation  of  the  Statute  of  Frauds 
only  by  the  payment  of  the  purchase  price,  being  let 
into  possession  and  the  making  of  valuable  improve- 
ments.   While  the  cases  may  not  all  go  to  the  length  of 
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requiring  all  of  these  acts  to  constitute  a  part  perform- 
ance of  the  contract,  such  as  to  authorize  a  decree 
for  specific  performance,  there  is  no  well-considered 
case  which  has  dispensed  with  the  payment  of  the  pur- 
chase price.  Holmes  v.  Holmes,  44  HI.  168;  Wright  t. 
Baftree,  181  111.  473. 

There  is  no  allegation  in  the  bill  that  appellant  had 
made  any  payment  except  the  rent  agreed  upon.  That 
cannot  be  construed  to  be  a  payment  upon  the  agree- 
ment for  the  three  additional  years,  for  the  reason  that 
in  the  bill  appellant  has  not  alleged  any  election  to 
extend  the  lease  beyond  the  one  year,  with  notice 
thereof  to  appellees.  Such  payment,  to  have  any  force 
or  value  in  that  respect,  would,  of  necessity,  have  to 
relate  to  the  whole  leasehold  period,  as  claimed  by  ap- 
pellant, including  the  added  years,  as  distinguished 
from  the  rental  for  the  time  during  which  appellant 
had  already  occupied  the  premises  as  a  tenant;  that  is, 
the  payments  would  have  to  relate  to  the  contract  in 
the  form  in  which  appellant  is  now  seeldng  to  enforce 
it.    Shovers  v.  Warrick,  152  111.  355. 

The  demurrer  was  properly  sust«dned  and  the  decree 
of  the  court  below  is  afl&nned. 

Affirmed. 


Charles  Bogardas  r.  Phodttix  Manufacturing  Company. 

1.  GuABANTOB — When  estopped  to  urge  deviation  in  original  under- 
taking. Where  the  guarantor  has  imrticlpated  in  a  course  of  deal- 
ing contrary  to  the  original  undertaking,  he  thereby  waives  his  right 
to  insist  upon  a  strict  performance  of  the  original  undertaking. 

2.  GuARAKTOB — what  not  auhatantial  departure  in  original  under- 
taking.   A  guarantor  is  not  released  by  deviation  in  the  original  un- 
dertaking which  consists  in  a  change  of  the  place  of  payment  from  ' 
one  state  to  another  where  no  prejudice  could  result 

g.  Declaration — whai  Rejected  as  surplusage.  Where  a  declara- 
tion states  a  cause  of  action,  an  immaterial  avern):ent  will  be  rejected 
as  surplusage.  ; 

Assumpsit    Appeal  from  the  Circuit  Court  of  Ford  county;  the 
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Hon.  Tbomab  M.  Harris,  Judge,  presiding.    Heard  in  this  court  at 
the  November  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

M.  H.  Cloud  and  Ejebb  &  Lindlby,  for  appellant. 

C.  E.  Beach  and  F,  M.  Thompson,  for  appellee; 
BuNDY  &  Wilcox,  of  counsel. 

Mb.  Pbesiding  Justice  Ramsay  delivered  the  opinion 
of  the  court. 

The  Phoenix  Manufacturing  Company  instituted  suit 
against  Charles  Bogardus  in  the  Circuit  Court  of  Ford 
county,  to  recover  upon  a  guaranty  in  writing,  exe- 
cuted by  said  Bogardus,  by  the  terms  of  which  it  is 
claimed  he  obligated  himself  to  pay  notes  made  by  one 
Neils  C.  Neilson  to  said  Phoenix  Manufacturing  Co., 
upon  default  therein  by  Neilson.  Demurrer  was  inter- 
posed by  Bogardus  to  an  amended  declaration,  which 
was  overruled.  Bogardus  elected  to  abide  by  his  de- 
murrer, whereupon  the  trial  court  rendered  judgment 
against  him  in  the  sum  of  $2,245.05,  from  which  he  has 
prosecuted  an  appeal. 

The  written  guaranty  upon  which  appellant's  lia- 
bility is  asserted  is  set  forth  in  full  in  Bogardus  v. 
Phoenix  Manufacturing  Co.,  120  111.  App.  46,  and, 
therefore,  need  not  be  here  repeated.  The  declaration 
then  under  consideration  was  held  to  be  defective,  the 
judgment  reversed  and  the  cause  remanded.  The  ques- 
tion now  presented  is  whether  or  not  the  amended 
declaration,  herein  involved,  states  such  a  cause  of 
action  that  the  judgment  upon  it  should  be  sustained. 

In  such  amended  declaration  it  is  alleged,  in  sub- 
stance, that  appellee,  on  the  tenth  day  of  October, 
1901,  proposed  in  writing,  through  its  salesman,  A.  E. 
White,  to  furnish  to  one  Neils  C.  Neilson,  of  Pellston, 
Michigan,  certain  saw  mill  machinery,  a  part  to  be 
delivered  f.  o.  b.  at  Indianapolis,  Indiana,  a  part  f .  o.  b. 
Eau  Claire,  Wisconsin,  and  the  remainder,  f.  o.  b. 
Chicago,  Illinois,  all  to  be  shipped  on  or  before  Novem- 
ber 1, 1901,  to  said  Charles  Bogardus,  appellant,  Pells- 
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ton,  Michigan,  for  the  stun  of  $2,620,  payable  in  New 
York,  Chicago  or  Milwaukee  exchange,  free  of  expense 
to  appellee,  one-third  to  be  due  in  twelve  months,  one- 
third  in  eighteen  months  and  the  balance  in  twenty- 
four  months  from  date  of  shipment,  to  be  witnessed 
by  the  notes  of  said  Neilson  in  equal  amounts  bearing 
six  per  cent,  interest;  that  this  proposition  was  ac- 
jcepted  by  said  Neilson  on  the  eleventh  day  of  October, 
1901;  that  in  consideration  that  appellee  would  ap- 
prove said  proposition  and  furnish  such  machinery  as 
proposed  by  said  salesman  and  would  accept  the  notes 
of  Neilson  therefor,  the  said  appellant  executed  and 
delivered  to  appellee  the  written  guarantee  hereinbe- 
fore referred  to,  agreeing  that  if  said  Neilson  should 
fail  to  make  the  payments  provided  for  in  said  notes, 
he,  appellant,  would  be  responsible  therefor  to  appel- 
lee ;  that  in  consideration  of  such  guaranty  so  made  by 
appellant,  appellee  on  the  12th  day  of  October,  1901, 
approved  of  the  sale  and  entered  into  the  performance 
of  the  contract;  that  on  or  before  November  1,  1901, 
appellee  furnished  f.  o.  b.  cars  at  Indianapolis  and 
Chicago,  part  of  the  mill  machinery  so  specified,  and 
shipped  the  same  to  appellant  at  Pellston,  Michigan; 
that  on  the  13th  day  of  Novembar,  1901,  appellee  fur- 
nished and  delivered  f .  o.  b,  cars  at  Eau  Claire,  Wis- 
consin, the  remainder  of  such  mill  machinery,  shipped 
and  consigned  to  said  appellant  at  Pellston;  that  the 
carrier  at  Eau  Claire  refused  to  convey  such  machin- 
ery unless  the  freight  thereon  was  prepaid,  and  appel- 
lee thereupon  prepaid  said  freight  charges  to  Pellston; 
that  appellant,  with  knowledge  that  said  articles  to  be 
so  shipped  from  Eau  Claire  had  not  been  shipped  on 
or  before  November  1,  1901,  on  the  ninth  day  of  No- 
vember, 1901,  instructed  and  directed,  in  writing,  ship- 
ment thereof  to  be  made;  that  upon  the  arrival  of 
the  articles  so  shipped  from  Eau  Claire,  at  Pellston, 
the  appellant  accepted  said  articles  from  the  carrier 
and  paid  the  freight  thereon  that  had  been  so  pre- 
paid by  appellee. 
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The  amended  declaration  further  charged  that  all 
the  articles  so  furnished  were  constructed  of  good 
material  and  were  made  in  workmanlike  manner  as 
required,  and  were  shipped  in  good  order;  that  on  the 
thirteenth  day  of  November,  1901,  said  Neilson  exe- 
cuted and  delivered  to  appellee  his  three  promissory 
notes,  each  for  $873.33,  payable  to  appellee  at  the 
First  State  Bank  of  Petoskey,  Michigan,  at  six  per 
cent  interest,  due,  respectively,  in  twelve,  eighteen  and 
twenty-four  months  after  their  date,  which  said  notes 
were  submitted  by  said  salesman,  A.  E.  White,  to  ap- 
pellant, who  directed  the  signing  and  delivery  thereof 
by  Neilson  to  appellee;  that  Neilson  defaulted  in  the 
payment  of  said  notes,  wherefore  it  was  claimed  that 
appellant  was  liable  upon  his  guaranty  to  appellee,  etc. 

The  declaration  imder  consideration  when  the 
former  cause  was  before  this  court,  reported  in  120  111. 
App.,  supra,  was  held  to  be  insufficient  upon  the 
ground  that  the  contract  provided  that  the  machinery 
should  be  shipped  on  or  before  November  1,  1901,  and 
that  the  notes  to  be  given  by  Neilson  should  be  pay- 
able in  twelve,  eighteen  and  twenty-four  months  from 
date,  of  shipment;  that  the  note  upon  which  appel- 
lant's liability  as  guarantor  was  alleged,  was  dated 
November  13,  1901,  thirteen  days  later  than  the  one 
in  which  he  had  agreed  to  be  responsible  and  that  there 
was  no  allegation  of  fact  in  the  declaration  connect- 
ing the  guaranty  of  appellant  with  the  note  sued  upon. 
The  question  now  made  is  whether  or  not  by  the 
amended  declaration  that  objection  has  been  overcome 
and  appellant  so  far  connected  with  the  completion 
of  the  transaction  that  he  is  liable  upon  his  written 
guaranty. 

The  amended  declaration,  in  our  judgment,  states 
a  good  cause  of  action  against  appellant.  In  it,  it  is 
averred  that  on  the  ninth  day  of  November,  1901,  nine 
days  after  the  machinery  was  to  be  shipped  under  the 
terms  of  the  contract,  appellant  directed  in  writing 
that  such  shipment  from  Eau  Claire  should  be  made; 
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that  upon  the  arrival  of  such  machinery  at  Pellston, 
appellant  accepted  the  same  from  the  common  car- 
rier and  paid  to  appellee  the  freight  which  it  had  pre- 
x)aid  on  the  shipment  from  Ean  Claire,  Notwithstand- 
ing these  averments,  appellant  contends  that  the  vari- 
ance of  tiiirteen  days  in  point  of  date  and  maturity 
is  sufficient  to  discharge  him  and  bases  that  contention 
on  the  ground  that  the  liability  of  a  guarantor  cannot 
be  extended  by  implication.  This  doctrine,  however, 
can  have  no  application  here,  since  appellant's  con- 
duct in  connection  with  the  acts  which  constitute  the 
variance  were  siich  as  to  estop  him  from  taking  ad- 
vantage of  such  variance.  If  appellant  had  done  noth- 
ing, himself,  after  November  1,  1901,  either  to  furthter 
or  complete  the  transaction,  his  position  would  be  ten- 
able, but  as  he  directed,  in  writing,  the  shipment  of  a 
part  of  the  machinery  several  days  after  the  time  first 
fixed  for  its  delivery,  accepted  the  machinery  upon  its 
arrival  at  Pellston,  and  repaid  to  appellee  the  freight 
prepaid  upon  a  part  thereof,  he  must  be  held  estopped 
from  denying  the  regularity  of  the  delivery  and  to 
have  waived  his  right  to  insist  upon  the  specific  time 
of  performance.  Byster  v.  Parrott,  83  111.  517;  Moline 
Malleable  Iron  Co.  v.  McDonald,  38  HI.  App.  589; 
Brown  v.  Abbott,  110  HI.  162. 

Appellant  next  contends  that  he,  as  a  guarantor,  is 
released  because  the  notes  given  by  Neilson  to  appellee 
were  made  payable  at  the  First  State  Bank  of  Petos- 
key,  Michi^ran,  instead  of  payable  in  New  York,  Chi- 
cago or  Milwaukee  exchange,  as  provided  for  in  the 
original  proposition.  The  variance,  however,  is  not 
of  a  substantial  nature  and  is  not  of  such  a  char- 
acter as  to  defeat  a  guaranty  under  the  circinn- 
stances  alleged.  By  the  terms  of  appellant's  guar- 
anty he  was  to  become  responsible  for  the  notes 
as  they  matured  if  Neilson  failed  to  make  payment 
The  evident  purpose  of  appellant  in  that  clause  of  the 
guaranty  was  that  he,  appellant,  in  case  of  default  hy 
Neilson,  could  have  the  notes  assigned  to  himself  and 
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bring  suit  in  his  own  name.  This  purpose  could  have 
been  accomplished  as  well  upon  the  notes  as  drawn, 
as  upon  notes  payable  in  New  York  or  Chicago  ex- 
change. 

Appellant  next  argues  thdt  the  amended  declaration 
is  faulty  in  that  it  contains  a  verbal  promise  upon  the 
part  of  appellant  to  extend  the  original  guaranty 
counted  upon.  That  much  of  the  declaration  as  relates 
to  the  submission  of  the  notes  by  White  to  appellant,' 
and  the  directing  of  Neilson  by  appellant  to  execute 
them,  should  be  treated  as  surplusage.  Knoebel  v. 
Kircher,  33  111.  308.  The  declaration  states  a  complete 
cause  of  action  without  such  averment  and  the  de- 
murrer thereto  was  properly  overruled. 

The  judgment  was  right  and  is  affirmed. 

Affirivted^ 

Appellant's  motion  to  tax  the  cost  of  the  blue  print 
to  appellee  ia  allowed. 


Charles  Bogardus  y.  Phcenix  Manufacturing  Company. 

This  case  is  controlled  by  the  decision  in  Bogardus  v.  Phoenix  ^ 
Mfg.  Co..  ante^  p.  456. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Ford  county;  the 
Hon.  Thomas  M.  Habhis,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

M.  H.  Cloud  and  Ejbbb  &  Liwdlby,  for  appellant. 

P.  E.  Beach  and  F.  M.  Thompson,  for  appellee; 
BuNDY  &  Wilcox,  of  connsel. 

Peb  Ctjbiak.  The  questions  here  involved  are  iden- 
tical with  those  discussed  in  Bogardus  v.  Phoenix  Man- 
ufacturing Company,  ante,  p.  456,  and  the  holdings 
therein  announced  are  decisive  of  this  case.     The 
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judgment  in  favor  of  appellee  in  the  sum  of  $1,122.50 
is  affirmed. 

Affirmed. 

Appellant's  motion  to  tax  cost  of  blue  print  to  ap- 
pellee is  allowed. 


Toledo^  St.  Louis  &  Western  Railroad  Company  t.  8.  F. 

Wilson. 

1.  Secondabt  evidence — when  erroneous  admission  of,  not  prej- 
udicial. Notwithstanding  secondary  evidence  may  have  been  errone- 
ously admitted,  a  reversal  will  not  follow  where  the  fact  which  tnich 
evidence  tended  to  prove  was  amply  established  by  other  competent 
evidence. 

2.  Value — what  not  competent  upon  cross-examination  with  re- 
spect to.  Where  the  question  at  issue  was  the  value  of  cattle 
claimed  to  have  been  killed  it  is  not  proper  upon  cross-examination 
to  inquire  as  to  whether  or  not  like  cattle  had  not  been  sold  for  a 
less  price  at  public  sales  occurring  in  the  same  neighborhood. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Coles 
county;  the  Hon.  J.  W.  Craig,  Judge,  presiding.  Heard  in  this  conrt 
at  the  November  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

C.  A.  ScHMBTTAu,  EuGENB  Bheinfbank  and  A.  J. 
I  Fbyer,  for  appellant. 

Edward  C.  and  James  W.  Craig,  Jr.,  for  appellee. 

I     Mr,  Papi^TDiNG  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

S.  F.  Wilson  brought  suit  in  the  Circuit  Court  of 
Coles  county  against  the  Toledo,  St.  Louis  &  West- 
em  Bailroad  Company  to  recover  damages  alleged  to 
have  resulted  from  the  killing  and  injuring,  by  the 
railroad  company,  of  the  cattle  of  Wilson.  There  was 
a  verdict  and  judgment  in  favor  of  Wilson  in  the  sum 
of  $650.    The  railroad  company  appealed. 
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It  appears  from  the  evidence  that  appellee,  who  was 
the  owner  of  a  herd  of  Hereford  cattle,  put  the  same 
in  the  pasture  of  one  John  Biggerman,  which  was  ad- 
joining appellant's  railroad;  that  said  cattle  escaped 
from  said  pasture  and  got  upon  the  track  of  appel- 
lant, where,  on  the  night  of  December  21, 1905,  seven  of 
the  cows  and  one  calf  were  killed  and  another  cow  crip- 
pled. 

There  was  some  controversy  in  the  case  as  to  just 
the  point  at  which  the  cattle  got  upon  the  right  of  way 
of  appellant  and  as  to  the  condition  and  repair  of  ap- 
pellant's fence  at  the  place  or  places  where  they  got 
upon  such  right  of  way ;  but  these  questions  were  ques- 
tions of  fact  alone,  and  were  fairly  left  to  the  jury  to 
determine.  From  a  consideration  of  the  record,  we 
are  satisfied  that  the  verdict  of  the  jury  was  fully  war- 
ranted and  in  accord  with  the  weight  of  the  evidence. 

Appellant  contends  that  the  trial  court  committed 
error  in  allowing  appellee  to  introduce  in  evidence  cer- 
tificates made  by  one  C.  E.  Thomas,  secretary  of  the 
American  Hereford  Cattle  Breeding  Association,  to 
the  effect  that  the  cattle  involved  were  ** registered" 
cattle,  and  argues  that  said  certificates  were  second- 
ary evidence  and  hearsay  merely,  in  character. 

Even  if  appellant's  claim  upon  this  score  is  correct, 
the  error  was  not  prejudicial  to  its  cause,  for  the 
reason  that  there  was  ample  undisputed  evidence  in 
the  case  besides  the  certificates,  given  without  objec- 
tion, that  all  of  the  cattle  killed  and  injured  were  regis- 
tered cattle.  B.  F.  Nichols  testified  that  he  knew  the 
cattle,  that  they  were  thoroughbred  Herefords  and 
were  registered,  to  the  giving  of  which  testimony  no 
objection  was  made.  Testimony  of  like  character  was 
also  given  upon  the  same  subject  by  appellee,  without 
objection.  The  rulilig  of  the  court  upon  this  question 
could,  therefore,  have  done  appellant  no  harm. 

Appellant  alleges  error  in  the  action  of  the  trial 
court  in  not  permitting  it,  upon  cross-examination  of 
appellee's  witnesses,  who  testified  to  the  value  of  the 
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COWS  killed,  to  ask  whether  or  not  at  a  public  sale  or 
sales  of  Hereford  cattle  in  that  neighborhood  eows 
had  not  been  sold  for  a  price  less  than  that  fixed  by 
the  witnesses  for  the  cattle  killed*  In  this  there  was 
no  error.  Such  a  line  of  cross-examination  would 
have  presented  an  issue  that  was  collateral  only  to  the 
question  to  be  tried,  as  all  of  the  elements  of  the  sale 
referred  to,,  such  as  the  weather,  the  size  of  the  crowd, 
whether  favorably  located  and  fully  advertised,  as  well 
as  the  condition  of  the  cattle  sold  compared  with  those 
involved  in  this  suit,  would  have  needed  to  be  taken 
into  account.  Such  a  cross-examination  would  have 
tended  to  confuse  rather  than  enlighten  the  jury. 

That  the  injuries  complained  of  were  caused  by  ap- 
pellant and  that  its  fence  was  defective  along  the  line 
of  its  railroad  where  the  cattle  got  upon  its  right  of 
way  were  matters  concerning  which  there  was  but  lit- 
tle doubt  under  the  evidence.  Appellee  proved  by 
abundant  testimony  that  his  damages  amounted  reason- 
ably to  $610;  that  his  cows  killed  were  with  calf  by  a 
bull  that  was  worth  about  $2,800 ;  and  that  the  reason- 
able value  of  the  attorney's  fee  for  prosecuting  the 
claim  involved  was  from  $35  to  $40. 

The  jury  allowed  appellee  $650,  which  was  in  accord 
with  the  merits  of  the  case.  We  find  no  prejudicial 
error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Appellee's  motion  to  tax  th«  costs  of  the  additional 
abstract  to  appellant,  is  allowed. 


Peoria  Life  Association  t.  Bernard  Goodwin. 

IiTsuBANGiE — toMu  folse  Statements  in  application  vitiates.  An 
action  npon  an  insurance  policy  may  be  defeated  hj  showing  that 
the  insured  in  his  application  falsely  represented  that  he  was  not 
and  had  not  been  afflicted  with  a  venereal  disease. 
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Assumpsit  Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  Mobton  W.  Thompson,  Judge,  presiding.  Heard  in  thi-. 
court  at  the  November  term,  1906.  Reversed  and  remanded.  Opin- 
ion filed  June  1,  1907. 

WoLFENBAKGEB  &  May  and  DwYEB  &  DwYEB,  for  ap- 
pellant. 

Salmans  &  Drapeb,  for  appellee. 

Mb.  Pbebiding  Justice  Bamsay  delivered  the  opinion 
of  the  conrt. 

Bernard  Goodwin  brought  suit  in  the  Circuit  Court 
of  Vermilion  county  against  the  Peoria  Life  Associa- 
tion upon  a  policy  of  insurance  providing  for  payment 
in  case  of  permanent  disability  and  relcovered  a  ver- 
dict in  the  sum  of  $500.  Judgment  was  rendered  there- 
on 'and  the  insurance  company  appealed. 

Appellant  filed  several  special  pleas,  among  them 
one  which  averred  that  the  appellee  in  his  applica- 
tion for  insurance  had  made  a  false  statement  as  to  his 
health,  in  that  he  had  falsely  represented  to  the  com- 
pany that  he  had  never  had  syphilis,  when,  in  fact, 
he  had  had  such  a  disease  prior  to  that  time,  and  that 
by  means  of  such  false  and  fraudulent  statement  the 
policy  was  rendered  null  and  void.  Issue  was  joined 
X  upon  such  plea  and  the  cause  submitted  to  a  jury  upon 
the  evidence,  who  found  the  issues  in  favor  of  the 
appellee. 

Appellant  has  assigned  a  number  of  errors,  but  in 
the  view  we  take  of  the  case,  it  is  only  necessary  to 
discuss  one  of  them. 

Appellant  contends  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence  and  for  that  reason 
the  judgment  should  be  reversed.  "VVe  have  made  a 
careful  examination  of  the  evidence  and  are  fully 
satisfied  that  this  error  is  well  assigned. 

The  application  upon  which  appellant  issued  its 
policy  of  insurance  was  made  on  the  ninth  day  of 
November,  1903,  and  the  policy  of  insurance  was  is- 
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sued  seven  days  thereafter.  In  the  application  which 
appellee  signed  in  order  to  secure  a  policy  was  this 
question:  **Have  you  now,  or  ever  had  syphilis t"  to 
which  appellee  answered':     "No." 

The  evidence  seems  to  greatly  preponderate  in 
favor  of  the  untruthfulness  of  this  answer  and  that 
appellee  knew  it  to  be  untrue  when  he  made  it,  as 
averred  in  said  plea.  Edward  C.  Grover,  a  neighbor 
of  appellee,  testified  that  he  often  visited  appellee  in 
the  spring  and  summer  of  1903;  that  he  had  a  con- 
versation with  him  in  June  or  July  of  that  year  when 
appellee  said,  '*He  was  knocked  out,  that  he  had  a 
dose  and  that  it  had  been  the  cause  of  trouble  be- 
tween himself  and  wife  and  that  it  had  caused  their 
separation  and  was  the  primary  cause  of  her  getting 
a  divorce  from  him."  This  conversation,  appellee 
did  not  deny.  Anna  McMillan  testified  that  she  knew 
appellee  was  sick;  that  he  had  a  breaking  out  on  his 
body  and  that  to  the  best  of  her  recollection  it  was 
in  the  spring  of  1903.  L.  E.  Sears  testified  that  he 
had  a  conversation  with  appellee  oii  March  2'9, 1905,  in 
which  he  said  he  took  the  syphilis  about  four  years 
prior  to  that  time.  W.^G.  Renneberg  testified  to  the 
same  thing,  in  substance,  that  Sears  did.  A.  L.  Fox 
testified  that  in  a  conversation  he  had  with  appellee  in 
November,  1904,  appellee  said  that  he  contracted  the 
disease  three  years  prior  to  that  time. 

While  appellee  denied  some  of  these  conversations 
and  testified  upon  his  examination  in  chief  that  he 
did  not  know  on  liie  ninth  day  of  November,  1903,  that 
he  then  had  or  ever  had  the  disease  in  question,  the 
evidence  as  a  whole  seems  to  point  overwhelmingly  i^ 
the  conclusion  that  appellee  was  a  victim  of  the  dis- 
ease for  a  considerable  time  prior  to  November  9, 
1903,  and  that  he  knew  of  the  fact  as  early  as  the 
spring  or  summer  of  1903,  if  not  earlier.  Appellee's 
testimony  upon  this  subject  was  quite  unsatisfactory 
and  his  claim  upon  the  appellant  seems  to  have  baen 
based  upon  the  theory  which  he  stated  to  the  witness 
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Sears,  to  the  effect  that  it  made  no  difference  whether 
or  not  he  had  the  disease,  since  the  doctor,  who  exam- 
ined him  when  he  made  his  application,  had  passed 
upon  the  same  favorably  and  had  recommended  him 
as  a  fit  subject  for  insurance. 

The  verdict  is  against  the  manifest  weight  of  the 
evidence.  The  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


W.  6.  Howell  T.  Merchants  Trust  and  Security  Com- 
pany. 

IiffDOBSEB-'ioTt^yi  protected  offoinet  defeiiees.  An  indorsee  or  as- 
signee of  commercial  paper  who  takes  the  same  before  maturity, 
for  a  valuable  consideration,  without  knowledge  of  any  defect,  and 
in  good  faith,  will  be  protected  against  the  defen^  of  the  maker,, 
and  mere  suspicion  of  defect  of  title,  or  the  knowledge  of  circum- 
stances calculated  to  excite  suspicion  In  the  mind  of  a  prudent 
man,  or  even  gross  negligence  on  his  part,  at  the  time  of  the  trans- 
fer, will  not  defeat  his  title.  In  other  words,  the  only  thing  which 
win  defeat  his  title  is  bad  faith  on  his  part,  and  the  burden  of 
proof  is  upon  the  party  assailing  his  right  to  establish  that  fact  by 
a  preponderance  of  the  evidence. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  WnxiAM  C.  Johns,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1906.    AfOrmed.    Opinion  filed  June  1,  1907. 

Lb  Fobqee  &  Vail  and  Jack  &  Deck,  for  appellant. 
Hugh  Ceba  and  Httgh  W.  Housum,  for  appellee. 

Mb.  PBEsmiNO  Justicb  Ramsay  delivered  the  opinion 
of  the  court. 

The  Merchants  Trust  &  Security  Company  brought 
suit  in  the  Circuit  Court  of  Macon  county  against  W.  G. 
Howell,  upon  four  promissory  notes.  After  suit  had 
been  commenced,  by  agreement  of  the  parties,  another 


Digitized  by 


Google 


468  Appellate  Courts  of  Illixois. 

Vol.  134.]  Howell  v.  Merchants  T.  &  S.  Co. 

suit  that  had  theretofore  been  commenced  upon  an- 
other note  for  a  like  amount,  similar  in  character,  and 
signed  by  said  Howell,  was  consolidated  with  the  snit 
upon  the  four  notes  and  a  trial  had  upon  the  five  notes. 
There  was  a  verdict  and  judgment  in  favor  of  the 
Merchants  Trust  &  Security  Company  in  the  sum  of 
$280.25,  from  which  Howell  has  appealed. 

At  the  conclusion  of  the  trial  appellee  entered  a 
motion  that  the  court  instruct  the  jury  to  return  a 
verdict  in  favor  of  the  plaintiff  (appellee),  which 
motion  the  court  susta^ed  and  directed  the  jury  to  find 
a  verdict  for  plaintiff  for  the  amount  of  the  five  notes 
with  interest  The  question,  therefore,  to  determine 
is  whether  or  not  the  trial  court  committed  error  in 
not  allowing  the  case  to  go  to  the  jury. 

It  appears  from  the  evidence  that  on  February  21, 
1905,  appellant  purchased  from  the  Neel,  Armstrong? 
Company  a  medical  apparatus  for  which  he  was  to  pay 
the  sum  of  $650,  one-half  of  which  amount  he  paid  in 
cash,  the  other  half  of  which  was  to  be  paid  in  monthly 
installments  witnessed  by  six  promissory  notes,  for  a 
trifle  over  $54  each,  all  of  which  notes,  except  the  one 
first  due,  were  the  bases  of  recovery  in  this  suit. 

The  undisputed  testimony  of  William  F.  Pelham, 
manager  of  appellee,  showed  that  appellee's  business 
was  that  of  buying  and  selling  commercial  paper;  that 
on  the  twenty-eighth  of  February,  1905,  only  seven 
days  after  the  making  of  said  notes,  and  before  the 
maturity  of  any  of  them,  appellee  purchased  said  six 
notes  from  the  Neel,  Armstrong  Company  and  paid 
for  the  same  by  check,  duly  honored,  the  sum  of  $208; 
that  each  of  said  notes  was  duly  indorsed  and  deliv- 
ered by  the  Neel,  Armstrong  Company,  to  appellee; 
that  appellee,  at  the  time  of  the  purchase  of  said 
notes  had  no  notice  of  any  failure  of  consideration  and 
had  no  knowledge  of  any  objection  or  complaint  upon 
the  part  of  appellant  concerning  the  transaction. 

Appellant,  to  defeat  recovery,  gave  testimony  tend- 
ing to  show  that  the  apparatus  bought  by  him  from 
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the  Neel,  Armstrong  Company  was  to  be  carefully  and 
skillfully  constructed  and  warranted  to  do  its  work 
properly;  that  it  worked  badly  and  on  that  account 
the  consideration  for  the  notes  had  failed;  that  upon 
the  maturity  of  the  note  first  due,  of  the  series  of  six 
notes  (not  being  one  of  the  five  notes  sued  upon,  how- 
ever), and  after  appellee  had  bought  the  six  notes  and 
they  had  been  assigned,  appellant  wrote  to  the  Neel, 
Armstrong  Company,  requesting  an  extension  of  the 
time  of  payment  upon  said  note  first  due  Qnd  an  ar- 
rangement was  made  whereby  a  new  note  was  taken 
in  place  of  said  note  number  one,  to  fall  due  after 
the  five  notes  sued  on,  and  note  number  one  was  can- 
celed and  surrendered ;  and  when  the  machine  was  sold 
by  the  Neel,  Armstrong  Company  to  appellant,  that 
appellant  accompanied  Dr.  Ross,  agent  for  the  Neel, 
Armstrong  Company  in  making  the  sale,  to  the  Cit- 
izens National  Bank  of  Decatur,  where  Dr,  Eoss  was 
oflfered,  by  the  cashier  of  said  bank,  the  sum  of  $325 
in  cash  for  said  notes,  if  appellant  would  say  that  the 
medical  apparatus  was  all  right,  and  that  said  Dr. 
Eoss  refused  to  accept  such  proposition. 

Appellant  also  read  in  evidence  some  letters  from 
the  Neel,  Armstrong  Company,  or  those  acting  for  it, 
to  appellant,  none  of  which  in  any  way  made  refer- 
ence to  appellee,  except  one  dated  March  21,  1905, 
which  read  as  follows: 

**Neel,  Abmstbong  Co.,  300  Caxton  Bldg.,  334  Dear- 
born St., 

Chicago,  III.,  March  21,  1905. 
W.  G.  Howell,  M.D., 
Decatur,  Ills. 
Deae  Doctob: — ^Your  note  which  was  due  to-day 
was  sent  to  the  Decatur  Bank  for  collection  by  the 
Merchants  Trust  and  Security  Company  who  carried 
our  deferred  paper  before  we  received  your  request 
for  thirty  days*  extension.    Now  we  would  suggest  that 
you  execute  a  new  note-  payable  thirty  days  after  the 
last  one  of  the  series, — ^you  have  is  due  and  we  will 
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then  cancel  and  return  yonr  first  note  which  is  now  in 
the  bank  of  Decatur  with  instractions  given  to-day  to 
hold  for  thirty  days.    This  will  avoid  complications. 

Tours  very  tndy, 

Wm.  D.  Nkkl." 

This,  in  snbstanoe,  was  all  the  evidence  giv^i  or 
offered  by  appellant  to  defeat  a  recovery  iQ>on  the 
notes  sned  on. 

The  mle  is  well  established  in  our  state  that  "the 
indorsee  or  assignee  of.  conunerdal.  paper  who  takes 
the  same  before  maturity,  for  a  valuable  considera- 
tion, without  knowledge  of  any  defect  and  in  good 
faith,  will  be  protected  against  the  defenses  of  the 
maker,  and  mere  suspicion  of  defect  of  title  or  the 
knowledge  of  circumstances  calculated  to  excite  sus- 
picion in  the  mind  of  a  prudent  man,  or  even  gross 
negligence  on  his  part  at  the  time  of  the  transfer,  will 
not  defeat  his  title.  In  other  words,  the  only  thing 
which  will  defeat  his  title  is  bad  faith  on  his  part  and 
the  burden  of  proof  is  upon  the  person  assailing  his 
right  to  establish  that  fact  by  a  preponderance  t)f  the 
evidence.''  Bradwell  v.  Pryor,  221  Dl.  602^05;  Mat- 
son  V.  Alley,  141  Dl.  284;  Fidler  v.  Paxton,  101  DL 
App.  107. 

In  the  case  at  bar  not  only  was  there  no  evidence 
showing  bad  faith  upon  the  part  of  appellee  in  the 
purchase  of  the  notes  in  question,  but  there  was  no 
testimony  given  or  offered  that  tended  to  prove  that 
claim.  The  most  that  can  be  said  of  the  evidence  given 
and  offered  by  appellant  is  that  it  showed  some  mat- 
ters of  suspicion  as  against  the  Neel,  Armstrong  Com- 
pany. There  is  no  evidence  to  support  the  claim  made, 
that  appellee  did  not  buy  the  notes  in  dispute  in  the 
regular  course  of  business  and  before  maturity;  nor 
is  there  any  suggestion  even  that  appellee  knew  of 
what  passed  between  appellant  and  Doctor  Ross  at 
the  bank  in  Decatur.  The  fact  that  the  Neel,  Arm- 
strong Company,  at  appellant's  request,  was  able  to 
extend  the  time  of  payment  upon  his  note  first  due,  did 
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not  of  itself  tend  to  show  bad  faith  upon  the  part  of 
appellee;  while  the  letter  of  the  Neel,  Armstrong 
Company  of  March  21,  1905,  states  that  appellee  car- 
ried their  deferred  paper  and  that  said  note  so  first 
dne  had  been  sent  to  the  bank  at  Decatur  fop  collec- 
tion by  appellee,  and  not  by  the  payee. 

Objections  were  made  by  appellant  to  the  ruling  of 
the  trial  court  upon  the  matter  of  receiving  testimony 
upon  the  part  of  appellee  and  refusing  to  admit  evi- 
dence offered  by  appellant,  but  we  hold  that  all  of 
appellant's  evidence  as  given  and  offered  did  not  tend 
to  make  a  defense,  in  the  absence  of  an  offer  to  prove 
that  the  notes  were  bought  after  maturity,  or  that  ap- 
pellee, at  the  time  of  the  purchase,  had  notice,  in  some 
way,  of  appellant '^s  defense  thereto.  It  is,  therefore, 
unnecessary  to  discuss  such  objections.  The  action  of 
the  court  iu  taking  the  case  from  the  jury  was  not 
unwarranted. 

The  judgment  is  affirmed. 

Affirmed. 


Finch  Bros.  t.  Arthur  Betz« 

1.  Commissions — when  hroker  entitled  to.  A  broker  Is  entitled 
to  cohimissions  upon  a  sale  concluded  by  his  principals  If  he  Is 
the  procuring  cause  in  the  consummation  thereof. 

2.  Witness — right  to  refresh  recollection.  If  a  witness  called 
by  a  party  unexpectedly  gives  testimony  which  is  at  variance  with 
a  previous  written  statement  made  to  such  party,  such  written 
statement  may  be  brought  to  the  attention  of  the  witness  for  the 
purpose  of  refreshing  his  memory  or  awakening  his  conscience. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  WiLUAM  C.  Johns,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1906.  Reversed  and  remanded.  Opinion  filed 
June  1,  1907. 


J.  R.  FiTZGEHALD,  for  appellants, 
Eedmon  &  HoGAN,  for  appellee. 
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Mb.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

Appellee  recovered  a  judgment  against  appellants 
for  the  sum  of  $200,  claimed  by  him  to  be  due  from 
them  as  commissions  upon  the  sale  of  certain  horses. 

The  following  facts  are  undisputed:  Prior  to  Feb- 
ruary 19,  1904,  appellee,  a  farmer,  residing  near 
Argenta,  Illinois,  visited  the  stock  farm  of  appellants, 
who  were  importers  and  breeders  of  draft  horses  at 
Verona,  Illinois,  with  a  view  to  purchasing  a  stallion. 
He  failed  to  find  one  that  suited  him,  and  on  February 
19th,  while  returning  home,  he  met  one  J.  E.  Nye  on 
the  railroad  train.  In  the  course  of  a  conversation 
with  Nye  he  learned  from  him  that  he  desired  to  pur- 
chase a  first-class  stallion.  Appellee  thereupon  de- 
scribed ''Born  Royalty'^  and  "Nottingham  Herald," 
two  of  the  stallions  he  had  seen  at  appellants'  stock 
farm,  and  gave  Nye  the  price  asked  for  the  former 
horse.  He  also  requested  Nye  to  go  to  'appellants' 
stock  farm  and  inspect  the  horses.  Shortly  thereafter, 
and  before  he  had  reached  his  home,  appellee  wrote 
and  mailed  to  appellants,  from  Champaign,  Illinois, 
the  following  letter : 

"Champaign,  III.,  Feb.  19,  1904. 
Finch  Bros.,  Verona,  111. 

Deab  Sies  : — I  met  a  man  on  the  train  that  I  think 
would  buy  Born  Eoyalty.  I  am  not  home  as  yet; 
am  in  Champaign.  I  will  go  on  home  tonight.  •  *  * 
Now,  in  regard  to  this  deal:  Would  there  be  $100.00 
commission  if  I  sent  this  man  up  and  you  made  a 
sale  to  himt  I  think  he  would  do  business  if  he  did 
not  go  too  low  on  his  feet.  Let  me  hear  from  you. 
Address  me  at  Argenta,  111.    Eespectfully  yours, 

Arthub  Betz." 

On  the  following  day  Nye  wrote  to  the  appellants  the 
following  letter  which  was  received  by  them  on  Feb- 
ruary 23rd : 

"Thomasboro,  III.,  Feb.  20,  1904. 
Finch  Brothers,  Verona,  111. 

Gentlemen  : — ^I  met  a  gentleman  yesterday  on  the 
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train  and  he  was  telling  me  you  had  some  Shire  stall- 
ions for  sale.  Will  you  please  send  your  catalogue,  or 
if  you  haven't  them  catalogued  send  me  a  description 
and  lowest  prices,  1/3  cash,  balance  in  1  and  2  years, 
will  buy  a  good  Shire  stallion  if  the  price  is  right. 
Awaiting  your  reply,  I  am  respectfully  yours, 

J.  E.  Nye/' 

On  February  22nd,  appellants  replied  to  appellee's 
letter  as  follows: 

^^Vebona,  III.,  Feb.  22,  1904. 
Mr.  Abthub  Betz,  Argenta,  111. 

Deab  Friend  : — Yours  received,  and  in  reply  will 
say  that  we  will  give  you  $100.00  commission  on  any 
horse  you  may  sell  for  us.  Did  you  price  Born  Roy- 
alty to  him;  if  so  at  what  price?  We  would  not  like 
to  sell  hun  for  less  than  $1600.00  and  give  $100.00, 
However,  we  would  take  $1400.00  cash.  Let  us  hear 
from  you. 

Yours  truly. 

Finch  Bros." 

To  which  letter  appellee  replied  as  follows: 

.     *' Argenta,  III.,  Feb.  24,  1904. 
Finch  Bros.,  Verona,  111. 

Dear  Friends  : — In  answer  to  yours  of  the  22nd  will 
say  that  I  told  this  party  that  he  could  buy  Bom 
Eoyalty  for  $1500.00  spot  cash.  I  told  him  you  would 
probably  ask  him  $1800.00  for  him  but  that  if  he  had 
$1500.00  cash  I  thought  he  could  buy  him.  This  man's 
name  is  J.  E.  Nye  and  he  is  in  the  real  estate  business 
at  Thomasboro,  HI.,  about  10  miles  north  of  Cham- 
paign. I  understand  that  he  owns  property  in  Cham- 
paign. Now  this  party  has  promised  me  that  he  would 
go  and  see  your  horses,  if  he  does 'not  come  soon 
you  had  better  look  him  up.  I  think  it  would  be  better 
for  you  to  see  him  as  I  left  the  impression  that  I 
was  not  interested  in  the  sale,  and  if  I  went  to  see 
him  at  once  he  might  suspicion  that  I  was  a  capper  or 
an  agent,  etc.,  and  not  go.  I  think  that  if  he  comes  up 
you  can  do  business  with  him.  I  have  an  uncle  who 
is  acquainted  with  him  and  together  I  think  we  can  do 
busiuess.    Very  respectfully, 

Arthur  Betz." 
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After  the  receipt  of  Nye's  letter,  one  of  appellants 
first  communicated  with  him  by  telephone  and  then 
visited  him  at  his  home  and  induced  him  to  go  to 
Verona  and  look  at  the  horses.  He  subsequently,  on 
March  7,  1904,  bought  the  stallions  **Bom  Royalty'' 
and  *>Nottingham  Herald,"  for  the  sum  of  $1,900. 
By  the  terms  of  sale  appellants  warranted  them  to  be 
average  breeders  and  agreed  that  in  case  either  proved 
not  to  be  such,  to  replace  him  with  another  stallion 
of  equal  value. 

**Born  Royalty''  failed  to  fill  the  warranty,  and 
was  returned  to  appellants,  who  replaced  him  with 
another  stallion.  Upon  learning  of  the  sale  of  the 
horses,  appellee  wrote  to  appellants,  demanding  the 
sum  of  $200,  which  he  claimed  was  due  him  as  commis- 
sions. Appellants  refused  to  pay  the  same,  claiming 
that  they  had  effected  the  sale  themselves.  Some  time 
thereafter  appellee  prepared  and  procured  Nye  to  sign 
a  letter  addressed  to  appellee,  purporting  to  set  forth 
the  facts  relating  to  the  transaction  as  Nye  knew  and 
understood  them,  and  to  which  it  was  stated,  he  was 
willing  to  testify.  The  facts  as  given  in  the  letter 
differed  in  several  particulars  from  the  testimony 
given  by  Nye  upon  the  trial.  The  letter  also  contained 
the  statement  that,  *'I  consider  that  you  were  the  cause 
of  me  purchasing  these  two  horses  as  it  was  from  you 
I  first  obtained  the  information  in  regard  to  them." 
The  court,  over  the  objections  of  appellants,  admitted 
the  foregoing  letter  in  evidence,  as  Exhibit  **5." 

Appellee  testified  on  the  trial  that  when  he  visited 
appellants'  farm,  appellant,  Jesse  Finch,  told  him  that 
if  he  would  send  anybody  up  there  who  would  buy 
*^Bom  Royalty,"  or  anything  else  they  had  there, 
he  would  pay  him  a  commission,  and  that  in  his  con- 
versation with  Nye,  he  told  him,  Nye,  that  the  price 
of  ''Born  Royalty"  was  $1,500,  but  that  he  could 
be  bought  for  $1,400,  and  further  that  Nye  told  him  he 
would  go  down  and  see  the  horses.    Nye,  when  called 
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by  appellee,  testified  that  the  price  appellee  gave  him 
on  Bom  Boyalty  was  $1,700  or  $1,800,  but  that  he  said 
the  horse  could  be  bought  for  $1,500.  He  further  testi- 
fied that  he  did  not  think  he  told  appellee  that  he  would 
go  to  see  the  horses,  and  that  he  did  not  mentioi^  ap- 
pellee's name  to  appellants  in  connection  with  the 
transaction.  Appellant,  Jesse  Finch,  testified  that  he 
never  had  a  conversation  with  appellee  in  which  he 
agreed  to  or  did  employ  him  or  agreed  to  pay  him  for 
selling  any  of  their  property,  or  that  he  ever  knew 
that  Nye  was  the  person  to  whom  appellee  referred 
in  his  letter. 

It  is  first  contended  by  appellants  that  inasmuch 
as  appellee,  as  they  claim,  had  no  authority  to  sell 
the  horse  at  the  time  he  had  the  conversation  with 
Nye,  and  did  nothing  thereafter  to  further  a  sale, 
such  conversation  could  not  properly  be  regarded 
as  the  procuring  or  inducing  cause  of  the  sale  after- 
ward consummated,  in  other  words,  that  one  who 
merely  puts  another  upon  inquiry  as  to  property  in 
the  market,  prior  to  his  employment  to  sell,  and  does 
nothing  thereafter,  is  not  entitled  to  compensation,  al- 
though a  sale  is  effected  through  efforts  made  by  him 
prior  to  his  employment  as  agent.  Were  it  not  for  the 
fact  that  there  is  evidence  tending  to  show  an  agree- 
ment by  appellants,  made  at  the  time  appellee  was 
at  Verona,  that  in  case  he  sent  any  one  there  who 
bought  horses,  they  would  pay  him  for  doing  so,  there 
would  be  force  in  such  position.  While  the  evi- 
dence as  to  whether  or  not  such  agreement  was  en- 
tered into  was  conflicting,  the  question  was  one  for  the 
jury,  who  were  the  sole  judges  of  the  credibility  of  the 
respective  witnesses,  and  of  the  weight  to  be  given  to 
their  testimony,  and  we  are  not  at  liberty  to  disturb 
their  finding  upon  the  question.  If,  as  claimed,  by 
appellee,  appellants  agreed  to  pay  him  commissions 
in  case  he  sent  them  buyers  for  any  of  their  horses,  and 
through  the  instrumentality  of  appellee,  Nye  was 
brought  to  the  notice  of  appellants  as  a  possible  pur- 
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chaser  and  a  sale  to  him  was  thereafter  accomplished, 
such  efforts  on  the  part  of  appellee  were  the  efficient 
and  procuring  cause  of  such  sale,  and  appellee,  by 
reason  thereof,  became  entitled,  imder  his  agreement 
with  appellants,  to  commissions  for  his  services.  The 
fact  that  appellants  negotiated  the  sale  themselves, 
without  the  further  aid  of  appellee,  or  that  they  may 
not  have  known  at  the  time  that  Nye  was  the  per- 
son referred  to  in  appellee  ^s  letter,  is  unimportant  so 
long  as  such  facts  existed  and  they  were  not  misled  by 
appellee.  Adams  v.  Decker,  .34  App.  20;  Hafner  v. 
Herron,  165  111.  250.,  Moreover,  the  jury  were  not  un- 
warranted in  believing  that  appellants  knew  when  they 
received  the  letter  from  appellee  that  Nye  was  the  per- 
son referred  to  by  him  in  his  letter.  The  two  letters 
were  written  at  practically  the  same  time,  and  both  re- 
fer to  a  meeting  and  conversation  upon  a  railroad 
train,  in  relation  to  the  same  class  of  horses  which  ap- 
pellants had  for  sale. 

The  fourth  instruction  given  at  the  request  of  appel- 
lee told  the  jury,  in  substance,  that  the  fact  that  the 
horses  were  sold  upon  the  condition  that  if  they  or 
either  of  them  failed  to  prove  good  breeders  they 
could  be  returned  and  replaced  with  others  of  equal 
value,  and  that  in  accordance  with  such  agreement 
one  of  said  horses  was  returned  to  appellants  and  by 
them  replaced  with  another,  would  not  deprive  appel- 
lee of  his  right  to  recover  conunissions.  The  conten- 
tion of  appellants  that  the  court  erred  in  giving  such 
instruction  is  without  merit.  The  fact  that  appellants 
warranted  the  horses  to  be  fit  for  the  purpose  for 
which  they  were  offered  for  sale  and  purchased  by  Nye 
did  not  render  the  sale  conditional  as  claimed.  The 
sale  was,  nevertheless,  an  absolute  one.  The  instruc- 
tion in  question  correctly  stated  the  law,  and  appel- 
lants' fifth  instruction  to  the  contrary  was  properly 
refused. 

It  is  further  insisted  that  the  conduct  of  appellee 
in  stating  to  Nye  that  while  the  price  of  Bom  Royalty 


Digitized  by 


Google 


Third  District— A.  D.  1907.  477 

Finch   Bros.'   v.    Betz. 

\ras  $1,500,  he  might  be  bought  for  $1,400,  was  such 
a  breach  of  faith  toward  appellants  as  to  deprive  him 
of  the  right  to  compensation.  Such  contention  is 
equally  untenable.  The  agreement  between  the  parties 
as  testified  to  by  appellee,  was  not  that  he  was  to'  send 
customers  for  horses  at  certain  fixed  prices,  but  was 
merely  to  interest  persons  who  would  purchase,  pre- 
sumably upon  terms  satisfactory  to  appellants.  This 
he  did  and  any  statements  he  may  have  made  as  to 
what  the  horses  could  be  purchased  for  were,  under  the 
circumstances,  unimportant. 

We  think,  however,  the  complaint  that  the  court 
erred  in  the  admission  in  evidence  of  Exhibit  5  is  well 
founded.  If  the  witness,  Nye,  unexpectedly  to  appel- 
lee, gave  testimony  which  was  at  variance  with  the 
statement  in  question,  appellee  had  a  right  to  call  his 
attention  to  such  statement  for  the  purpose  of  refresh- 
ing his  memory  or  awakening  his  conscience.  It  was 
not  proper  to  introduce  the  same  evidence  either  for 
the  purpose  of  having  the  jury  consider  it  as  independ- 
ent evidence  or  for  the  purpose  of  impeaching  the  wit- 
ness. Chicago  City  Ey.  Co.  v.  Gregory,  221  111.  591. 
We  would  not,  however,  be  inclined  to  hold  that  the 
admission  of  the  exhibit  was  so  prejudicial  to  appel- 
lants as  to  warrant  a  reversal  in  so  far  as  it  purports 
to  state  facts;  the  variance  between  such  statements 
and  the  testimony  given  by  Nye  upon  the  witness  stand 
not  being  material  in  the  light  of  the  foregoing  views. 

But  this  as  not  so  as  to  the  belief  therein  expressed 
by  Nye  that  appellee  was  the  cause  of  his  having  pur- 
chased the  horses.  The  evidence  upon  the  crucial  ques- 
tion as  to  whether  appellants  had  prior,  to  the  receipt 
of  appellee  ^s  letter,  promised  to  pay  him  commissions 
in  the  event  that  he  sent  purchasers,  was  close  and  con- 
flicting, and  we  are  not  satisfied  that  under  such  cir- 
cumstances the  portion  of  the  letter  referred  to  did  not 
influence  the  jury,  notwithstanding  the  trial  court  in- 
structed them  to  disregard  the  same. 
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For  the  error  indicated  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Unloii  Drainage  Didtriet  No.  1  of  the  Towns  of  Sontli 

Homer  and  Sidell  T.  Drainage  District  No«  1  of  the 

Towns  of  Yance  and  SldelK 

Dbainagb  Acr^hy  ioham  Mmaget  for  Ji^efiU  bKouM  M  deter- 
mined. In  an  action  under  the  Drainage  Act  by  one  drainage  dis- 
trict against  another  for  the  recovery  of  benefits,  the  benefits 
should  be  assessed  by  the  court  and  not  by  the  Jury  impaneled  for 
that  purpose. 

Proceeding  under  Drainage  Act  for  recovery  of  benefits.  Error 
to  the  County  Court  of  Vermilion  county;  the  Hon.  Chablbs  3. 
WHin,  Judge,  presiding.  Heard  in  this  court  at  the  lifay  term, 
1906.    Reversed  and  remanded.    Opinion  filed  June  i»  1907. 

Ray,  Dobbins  &  Eiley  and  J.  S*  Mann,  for  appel- 
lant. 

Beabice  &  M^EKs,  for  appellee. 

Mb.  Justice  Putbbbaugh  delivered  the  opinion  of 
the  conrt. 

In  an  action  nnder  the  Drainage  statnte  for  the  re- 
covery of  benefits  thereafter  to  be  received  by  the  de- 
fendant district  by  reason  of  the  proposed  deepening 
and  enlarging  of  the  drainage  ditch  of  the  plaintiff  dis- 
trict, judgment  was  rendered  in  favor  of  the  plaint^ 
iff  for  $1,000,  to  reverse  which  this  appeal  is  prayed 
by  the  defendant.  The  act  npon  *rhich  the  snit  is 
predicated  provides  that  when  a  lower  district  enlarges 
or  improves  its  ditches  or  canals  or  extends  its  out- 
let so  as  to  benefit  the  lands  of  an  npper  district,  such 
npper  district  so  benefited  shall  be  liable  to  the  lower 
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district  **for  the  just  proportion  of  the  cost  of  the 
work    *    *    *    as  such  upper  district  will  be  benefited 
by  the  work  of  such  lower  district/*    Section  2  of  the 
act  provides  that  if  the  commissioners  of  the  respec- 
tive districts  cannot  agree  upon  the  amount  the  upper 
district  shall  pay,  the  commissioners  of  the  lower  dis- 
trict may  bring  suit  in  the  County  Court  where  such 
lower  district  was  organized.    Section  4  provides  that 
the  ** court*'  shall  determine  from  the  evidence  what 
sum,  if  any,  the  lower  district  shall  receive  from  the 
upper  district.    Section  5  provides  that  it  shall  not  be 
necessary  for  the  plaintiff  to  prove  that  \t  has  com- 
pleted the  work  of  enlarging  its  ditches  in  order  to  re* 
cover.    Section  6  provides  that  the  commissioners  of 
the  upper  district  shall  levy  the  amount  of  the  judg- 
ment upon  the  lands  of  their  district  to  pay  such  sum. 
Rev.  Stat.  1905,  page  837.    When  the  cause  came  on 
for  hearing,  a  jury  was  impaneled,  over  the  objection 
of  the  defendant,  to  which  the  issues  were  submitted. 
A  verdict  was  returned  in  favor  of  the  plaintiff  for 
the  sum  of  $1,000,  upon  which  the  present  judgment 
was  rendered.    We  are  of  opinion  that  the  trial  court 
erred  in  submitting  theissues  to  a  jury.    The  third  sec- 
tion of  the  act  in  question,  provides  that  the  cause  shall 
be  heard  at  any  probate  or  common  law  term  and  that 
the  practice  shall  be  as  in  cases  at  common  law,  and,  as 
we  have  seen,  the  fourth  section  provides  that  **upon 
the  hearing  of  the  cause  the  court  shall  determine 
from  the  evidence  what  sum,  if  any,  the  lower  district 
shall  receive,*'  etc.    The  latter  section  clearly  contem- 
plates  that  the  amount  to  be  assessed,  if  any,  shall  be 
determined  by  the  judge  who  presicjes  over  the  court, 
and  not  by  a  jury.    The  provision  of  the  third  section, 
supra^  to  the  effect  that  ^'the  practice  shall  be  as  in 
cases  at  common  law,"  obviously  relates  to  the  man- 
ner in  which  the  issues  shall  be  formed  and  determined, 
and  not  as  to  by  whom.    For  the.  error  indicated,  the 
judgment  must  be  reversed  and  the  cause  remanded. 
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and  it  will  be  nnnecessary  now  to  determine  the  other 
questions  presented  and  argued  by  counsel. 

Reversed  and  remanded. 


William  B.  White  et  al.  v.  Thomas  Moran. 

1.  Deceit — who  may  te  held  for.  Those  who  have  actual  or 
constructive  knowledge  of  the  fraudulent  character  of  an  enterprise 
and  with  such  knowledge  aid  and  abet  its  furtherance,  and  bj 
means  of  false  and  untrue  representations  induce  a  person  to  in- 
vest therein,  are  Jointly  and  equally  liable  with  the  princlpai  in 
the  enterprise  likewise  charged  with  fraud  and  deceit  in  inducing 
the  investment  in  question. 

2.  Arguments  of  counsel — propriety  in  limiU  of.  While  coun- 
sel have  the  right  fully  and  freely  to  discuss  the  evidence  in  a 
case,  and  to  draw  and  express  all  reasonable  and  legitimate  in- 
ferences therefrom,  great  care  should  be  exercised  to  refrain  from 
indulging  in  excessive  invective  and  epithets,  and  to  keep  within 
the  record. 

Action  in  case  for  fraud  and  deceit.  Appeal  from  the  Circuit 
Court  of  Logan  county;  the  Hon.  Colostin  D.  Myebs,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1905.  Re- 
versed and  remanded.    Opinion  filed  December  21,  1906. 

Blinn  &  CovEY,  Humphrey  &  Andersok"  and  Welty, 
Stbblinq  &  Whitmobe^  for  appellants. 

Beach,  Hodnbtt  &  Trapp,  King  &  Milleb  and  Bald- 
win &  Stbingeb,  for  appellee.  . 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  case,  by  appellee  against  appel- 
lants, for  alleged  fraud  and  deceit.  The  plaintiff  re- 
covered judgment  for  $1,659.25,  to  reverse  which  this 
appeal  is  prosecuted  by  the  defendants.  At  the  close 
of  the  plaintiff's  case,  and  again  at  the  close  of  all 
the  evidence,  the  defendants  severally  moved  the  court 
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to  direct  verdicts  in  their  favor;  which  motions  were 
overruled. 

The  first  count  of  the  declaration  charges  in  sub- 
stance that  on  November  21,  1903,  and  prior  thereto, 
the  defendant,  White,  claimed  to  be  the  patentee  and 
owner   of   certain   patents    covering   swinging   farm 
gates ;  that  the  defendants,  with  the  intent  to  defraud 
the  plaintiff,  represented  to  him  by  means  of  certain 
printed  circulars  and  copies  of  pretended  letters  and 
excerpts  from  newspapers  and  by  oral  statements,  that 
the  gates  manufactured  under  said  patents  were  very 
valuable ;  that  there  was  a  large  demand  for  them  and 
they  were  selling  rapidly;  that  divers  persons  had 
made  large  sums  of  money  in  a  very  short  time  in  sell- 
ing the  same;  that  various  customers  of  the  said  White 
had   purchased    territory   and    territorial    rights    to 
said  patents  under  the  contract  thereinafter  set  forth, 
and  had  in  a  very  short  space  of  time  made  vast  sums 
of  money  in  selling  the  same ;  that  plaintiff  could  do 
likewise  by  purchasing  the  territory  described  as  the 
county  of  Ashland  in  the  state  of  Ohio ;  that  the  plan  of 
operation  prescribed  by  said  contract  was  the  best  and 
most  wonderful  money-making   scheme   ever  known; 
that  all  the  notes  taken  in  the  sale  of  territory  re- 
mained in  the  hands  of  said  White  until  maturity  and 
were  not  assigned  or  placed  in  the  bank.    It  is  then 
further  averred  that  all  of  the  foregoing  representa- 
tions of  said  defendants  were  false  and  untrue  and 
known  by  them  and  each  of  them  to  be  so;  that  they 
were  made  for  the  purpose  of  inducing  the  plaintiff 
to  rely  thereon  and  to  defraud  him,  and  that  the  plaint- 
iff, relying  upon  and  confiding  in  said  false  representa- 
tions, was  deceived  thereby  and  induced  to  enter  into 
a  contract  with  the  defendant  White  for  the  purchase 
of  the  patent  right  to  the  county  of  Ashland  in  the 
state  of  Ohio,  and  of  a  so-called  United  States  agency 
for  the  sale  of  territory.    The  material  portions  of  the 
contract,  which  is  set  out  in  full  in  said  count,  are  as 
follows : 

Vol,  CXXXIV  81 
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'*Thb  Valuable  United  States  Agency. 

I  hereby  agree  to  give  to  Thomas  Moran,  of 
Lincoln,  one-half  of  all  townships,  counties,  and  gate 
rights  of  unsold  territory  that  he  may  sell  on  my  new 
gates  and  designs,  as  now  handled  by  me,  he  paying 
his  expenses,  sending  in  my  part  as  soon  as  practica- 
ble, but  keeping  all  he  gets  in  the  territory  purchased 
of  me. 

Arrangements  have  been  made  for  those  who  take 
one  county  at  $500,  and  an  agency  of  $1,000,  or  two 
counties  and  an  agency  for  $2,000,  to  permit  such 
purchaser  to  sell  townships  in  many  counties  where 
they  have  been  sold  in  lots  of  two  or  more,  keeping 
one  half,  sending  money  to  patentee  who  will  forward 
it  to  the  owner.  Prices  ranging  from  $125  to  $175  per 
township. 

2.  If  men  are  sent  who  cannot  arrange  to  pay 
$500,  $1,500  or  $3,000  and  upward,  the  sender  will  be 
charged  with  car  fare.  *  *  *  It  will  be  expected 
of  each  customer  to  pay  one-third  to  one-half  cash, 
and  surely  if  notes  are  given  they  must  be  good  and 
safe  notes  beyond  question. 

3.  If  a  county  has  to  be  bought  which  has  been 
sold  to  fit  up  a  new  customer,  the  party  sending  such 
customer  will  remember  that  the  price  for  the  county 
must  be  subtracted  from  the  amount  given  by  the  new 
customer;  then  we  divide  equal  on  what  is  paid 
above  the  cost  of  said  county.  You  can  get  your  own 
notes  or  money  back  on  the  first  trade  or  two  if  the 
pay  from  your  first  customer  is  as  good  or  better  than 
your  own.  After  that  you  get  the  same  kind  of  pay  I 
get. 

4.  I  further  agree  to  give  him  one-half  of  all 
the  sales  of  unsold  territory  that  I  make  to  men 
he  puts  me  in  communication  with,  or  sends  to  me,  we 
paying  one-half  car  fare  to  such  men.  He  is  to  send 
responsible  men  who  will  come  in  good  faith,  who  will 
stay  long  enough  to  make  a  fair  investigation— not 
less  than  one  day. 

5.  After  selling  your  own  territory,  (or  before) 
you  may  go  to  other  choice  unsold  territory  and  sell  on 
above  terms  without  purchasing  more,  and  you  have 
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the  right  to  correspond  with  other  parties  outside  of 
your  territory,  and  you  can  send  and  talk  to  men 
in  territory  that  is  sold,  and  when  they  come  they  can 
buy  other  territory,  and  they  in  turn  can  sell  or  send 
to  me  their  neighbors  and  friends  who  will  buy  other 
territory.  You  are  to  use  energy  to  further  this  en- 
terprise, being  fair  with  all  concerned.  If  I,  or  my 
agents,  or  any  customer,  have  pending  sales  with  a 
man,  you  are  not  to  sell  to  such  man,  expecting  a  per 
cent,  but  encourage  such  customers,  and  others  will 
do  likewise  for  you.  Each  are  to  find  new  men,  not 
taking  another's  sale. 

6.  I  will  assist  my  customers  to  make  sales  with 
office  help  giving  them  one-half  on  the  above  terms, 
the  lifetime  of  the  patent  (17  years  from  June  12, 
1900),  or  as  long  as  fairness  is  done    *    •    *. 

W.  B.  White, 
Seventy  times  patentee. '^ 

That  the  defendant  White   then   executed   to   the 
plaintiff  a  so-called  deed  to  the  territory  purchased  by 
him  in  the  words  and  figures  following,  to  wit: 
**To  Whom  It  May  Concebn: — 

Be  it  known  that  I,  the  undersigned,  have  sold  to 
Thomas  Moran  the  right  to  use  and  sell  my  invention 
for  the  farm  and  stock  raiser,  in  and  for  the  county 
of  Ashland,  in  the  state  of  Ohio,  also  my  United  States 
agency  for  all  unsold  states,  and  as  this  invention  at- 
tracts the  farmers'  and  speculators'  attention,  he  will 
be  apt  to  find  buyers  for  unsold  territory. 

Now  if  the  said  Thomas  Moran  will  bring  or  send 
such  traders  to  me,  or  through  his  assistance,  a  sale  is 
effected,  by  operating  his  gate  in  his  own  territory, 
and  passing  deeds  that  I  have  signed,  I  hereby  agree 
to  permit  him  to  sell  counties  as  cheap  as  if  I  were 
present,  subject  to  my  approval  for  which  I  will  do 
favors  of  sending  him  circulars,  etc.  This  is  to  be 
good  for  seventeen  years  from  June  12,  1900,  or  as 
long  as  fairness  is  done.  Selling  good  counties  at  $500 
each,  but  reports  must  be  made  every  fifteen  days. 

A  strict  account  of  all  farm  rights,  township  rights, 
notes,  money  and   property,  shall   be  given  by  said 
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Thomas  Moran  and  reported  to  patentee,  but  he  is  not 
to  J  interfere  in  said  White's  sales  by  selling  or  trying 
to  sell,  to  parties  with  whom  White  or  his  agents 
have  pending  sales,  which  is  a  violation,  and  in  such 
case,  this  agency  would  be  called  in  and  the  holder 
might  be  held  far  damages. 

The  holder  is  to  do  all  he  can  to  further  the  inter- 
ests of  the  enterprise,  but  in  the  bounds  of  fairness  to 
all  concerned.  This  agency  is  not  to  be  used  in  McLean 
county,  Illinois,  or  to  parties  in  said  county,  but  only 
to  parties  becoming  interested  at  this  agent's  exhibits 
while  in  his  county  or  on  the  train.  He  also  has  the 
rifirht  to  correspond  with  parties  interested  in  his  ex- 
hibit. 

William  R.  White, 
•   Patentee." 

Said  count  further  avers  that  the  defendant.  White, 
also  executed  and  delivered  to  the  plaintiff  a  pre- 
tended deed  to  certain  patents  therein  described,  and 
that  by  reason  of  said  false  representations,  and  in 
reliance  thereon,  the  plaintiff,  in  consideration  of  the 
delivery  to  him  of  the  so-called  deeds  and  said  con- 
tract, executed  and  delivered  to  the  defendant.  White, 
his  two  promissory  notes  for  the  sum  of  $750  each, 
dated  November  21,  1903,  payable  to  the  order  of 
W.  E.  White,  and  due  in  four  and  six  months  after 
date,  respectively;  that  said  Wbite  assigned  said  notes 
to  the  People's  Bank  of  Bloomington,  and  that  the 
defendants  received  the  proceeds  thereof;  that  prior 
to  the  commencement  of  this  suit,  the  plaintiff  de- 
manded the  return  of  said  notes  from  the  defendants, 
and  tendered  to  them  the  contract  and  certificates  of 
sale  issued  to  him  by  said  White,  but  they  refused 
to  surrender  the  same.  The  count  concludes  with  spe- 
cific averments  that  each  and  every  representation 
therein  alleged  to  have  been  made  was  false  and  un- 
true, and  that  by  reason  of  the  preihises  the  plaintiff 
was  defrauded,  etc.  The  second  count,  which  is  sim- 
ilar to  the  first,  charges  fraud  and  deceit  in  substan- 
tially the  same  language,  and  also  that  the  defend- 
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ants,  Hawes  and  Boruff,  were  agents  and  partners 
of  White ;  that  the  promissory  notes  in  question  were 
assigned  before  maturity  for  a  valuable  consideration 
and  without  recourse;  that  it  was  the  understanding 
between  them  that  White  was  to  receive  one-half  of  the 
proceeds  and  Hawes  and  Boruff  the  remainder;  that 
plaintiff  had  surrendered  the  contract  and  deeds  prior 
to  the  commencement  of  the  suit;  and  that  the  plaint- 
iff had  expended  $40  in  efforts  to  sell  territory  under 
said  contract.  To  the  declaration,  the  defendants 
pleaded  the  general  issue. 

The  facts  involved  appear  from  the  record  to  be 
substantially  as  follows:  Appellant,  White,  was 
the  patentee  and  owner  of  several  patents  on  an 
improved  farm-gate,  under  which  he  sold  territorial 
rights  and  appointed  agents  under  contracts  similar 
to  that  set  out  in  the  declaration.  Appellants,  Hawes 
and  Boruff,  were  real  estate  agents  in  the  city  of 
Atlanta,  and  had,  prior  to  November  21,  1903,  pur- 
chased a  county  and  agency  from  White  under  a  con- 
tract of  the  character  mentioned.  Pursuant  thereto 
they  had  furnished  the  name  of  appellee,  Moran,  as  a 
probable  purchaser  of  territory  and  an  agency.  White 
thereupon  sent  to  Moran,  by  mail,  a  number  of  cir- 
culars, and  copies  of  purported  letters  of  recommenda- 
tion, among  which  were  the  following : 

Exhibit  Q. 

"Dear  Sir: — I  can  give  some  reliable  parties  who 
can  secure  $500  to  $3000,  a  paying  business,  choice 
locality  of  unsold  territory.  I  have  an  article,  or 
machine,  valuable  to  all  farmers  and  stockraisers. 
With  the  help  of  three  farmers  I  made  over  $65,000 
clear  in  about  seven  months.  Sales  in  one  county  were 
$12,360.  The  like  never  known  before.  I  give  best 
bank  references,  fairness  to  all.    *    •    *. 

I  went  85  miles  from  home  to  see  what  could  be 
made  out  of  a  single  county,  selling  the  machines  and 
townships,  and  in  about  seven  months  I  sold  $12,360  in 
one  county.    Other  men  have  sold  several  hundred  dol- 
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lars  worth  in  a  single  township.  All  this  I  will  prove 
to  any  one  who  is  interested  enough  to  come  to  my 
office.  My  terms  are  as  follows : — To  a  man  who  buys 
territory  I  sell  the  machine  at  net  factory  cost  and 
give  him  the  right  to  make  them  if  he  desires.  All  the 
proceeds  from  his  territory  are  his  alone,  and  I  have 
no  share  in  them.  And  in  addition  I  allow  my  cus- 
tomers who  make  a  sufficient  investment  $1500  or  more, 
a  commission  of  50  per  cent,  on  all  imsold  territory 
which  they  sell,  or  in  case  I  make  a  territory  sale 
through  my  offices,  to  a  party  whom  one  of  my  cus- 
tomers has  interested  in  the  business,  I  will  allow  the 
commission  the  same  as  though  the  sale  was  made 
direct  by  the  customer.    *    *    *. 

Respectfully  yours, 

Wm.  R.  White, 
Seventy  times  patentee." 

Exhibit  C. 
** Earnings  of  W.  E.  White's  Customers. 
Jones  &  Pritchard,  Beaver  Dam,  Wis.  $35,500  in  7 
mo.  H.  A.  Knapp,  Evansville,  Wis.,  $6,250  in  4  mo. 
Otto  Messenbring,  Cologne,  Minn.,  $2,250  in  3  mo. 
E.  W.  Requa,  Beaver  Dam,  Wis.,  $1,250  in  50  days. 
0.  F.  Weisenbom,  Hancock  Co.,  111.,  $2,600  in  60  da. 
George  Hanson,  Monticello,  111.,  $5,500,  in  5  mo.  A.  C. 
Ament,  Ursa,  111.,  $4,500  in  3  mo.  Two  ladies  in 
Bloomington,  111.,  $4,500  in  3  mo.  T.  E.  Gregg,  Wabash, 
Ind.,  $2,250  in  8  wks.  J.  S.  Dumbald,  Quincy,  HI, 
$3,500  in  8  wks.  Enos  Lloyd  Jones,  Hillside,  Wis., 
$2,625  in  4  mo.  C.  R.  Gilham,  Loraine,  111.,  $1,000  in 
2  da.  C.  A.  Emery,  Carthage,  Mo.,  $2,000  in  40  da. 
C.  W.  Vandewalker,  Wapaco,  Wis.,  $4,250  in  3  mo. 
B.  Hauser,  Milwaukee,  $1,125  in  one  mo.  T.  J.  Howser, 
Atlanta,  111.,  $4,900  in  2  mo.  Miss  Elizabeth  Nees, 
Springfield,  III,  $2,250  in  3  tvks.  J.  B.  DeFox,  Quincv, 
111.,  $1,250  in  4  da.  R.  W.  Hughes,  Oskaloosa,  la., 
$4,750  in  3  mo.    H.  C.  Hawes,  Atlanta,  III.,  $2,750  in 

2  wks.     Frank  S.  Homer,  Rockford,  111.,  $2,250  in 

3  wks.  Miss  Christy,  Bloomington,  111.,  $1,750  in  30 
da.  A.  C.  Colean,  Springfield,  $750  in  5  da..  H.  B. 
Wait,  Pringbor,  la.,  $2,500  in  6  wks.  F.  W.  Hahn, 
Shemington,  Wis.,  $5,250  in  6  wks.'' 
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^'SEPTEMBEB  BEOOBD  BBEAKEB. 
ONE  HTJNDBED  THOUSAND  DOLLABS   ($100,000). 

Wonderful  range  of  business  on  the  W.  B.  White 
invention. 

When  Mr.  White  did  $50,000  worth  of  business  in 
July,  it  was  thought  that  high-water  mark  had  been 
reached,  but  August  showed  a  greater  business,  run- 
ning to  $62,000,  and  this  was  thought  to  be  about  the 
limit,  but  the  month  of  September  shows  that  this 
great  business  is  still  growing  and  the  sales  for  that 
month  reached  the  magnificent  amount  of  $100,000. 

Of  this  month's  work  the  following  men  and  wo- 
men have  earned  commissions  as  follows; — ^R.  W. 
Hughes,  $2,500;  J.  D.  Fry,  $1,500;  B.  Polling,  $1,500; 
T.  J.  McAdams,  $1,500;  G.  B.  Gilham,  $1,000;  C.  W. 
Vandewalker,  $3,750;  0.  F.  Weisenbom,  $1,500;  A 
Bloomington  Lady,  $3,285;  J.  S.  Dumball,  $1,000; 
Jones  and  Pritchard,  $7,000;  L.  E.  Sargent,  $2,000; 
D.  F.  Ward,  $1,500;  C.  L,  Jones,  $1,500;  Phebe  Swan, 
$500;  Effie  Vandeliner,  $750;  Miss  Sales,  $750;  F.  W. 
Hahn,  $1,500;  Another  Bloomington  Lady,  $750.** 

The  testimony  of  Moran  is,  in  substance,  that  shortly 
after  he  received  the  circulars,  etc.,  above  mentioned, 
he  went  to  Bloomington  in  response  thereto;  that  he 
had  a  conversation  with  White  at  his  oflSce ;  that  White 
explained  his  plan,  and  said  that  everybody  who  cpme 
there  invested  and  made  money;  and  showed  him  a 
wallet  stating  that  it  contained  something  like  $200,000 
in  notes,  and  several  bank-books  which  indicated  large 
deposits  to  his  credit  stating  that  they  were  the  pro- 
ceeds of  the  sales  of  territory;  that  he  further  stated 
that  there  was  not  very  much  money  in  selling  gates, 
that  the  business  was  to  sell  territory  as  there  was  the 
most  money  in  doing  so ;  that  if  witness  wanted  to  make 
anything  he  would  have  either  to  sell  agencies  or  send 
some  one  to  him  who  would  buy;  that  all  the  witness 
would  have  to  do  was  to  send  in  the  names  of  responsi- 
ble persons  and  that  he  would  do  the  rest;  that  in  case 
witness  failed  he  would  make  him  no  trouble,  and  ad- 
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vised  him  to  invest  while  there  and  make  money  as  all 
others  who  had  invested  had  done.  Moran  further  testi- 
fied that  while  he  was  at  White's  office,  and  afterward 
at  White's  residence  where  he  was  invited  to  dine,  he 
met  a  number  of  persons,  all  of  whom  were  discussing 
the  great  value  of  territory  and  the  large  sums  that 
had  been  made  by  those  who  had  beer,  fortunate  enough 
to  buy  the  same  from  White;  that  in  White's  office 
there  was  a  bulletin  board  purporting  to  give  the 
names  of  persons  who  had  made  large  sums  of  money 
selling  territory ;  that  upon  his  return  home  to  Lincoln 
on  the  following  day,  he  learned  that  appellant  Boruff, 
whom  he  had  never  met,  was  in  the  city  and  desired 
to  see  him  and  that  he  called  upon  him;  that  Boruff 
stated  to  witness  that  he  understood  that  he  had  been 
at  Bloomington  the  day  before,  and  asked  him  what 
he  thought  about  the  investment ;  that  witness  replied 
that  he  thought  pretty  well  of  it,  whereupon  Boruff 
stated  that  White  was  a  man  of  his  word  and  that 
everything  he  said  was  true;  that  witness  then  asked 
him  **What  if  a  man  could  not  make  it!"  to  which 
Boruff  replied  that  he  had  known  White  on  some  oc- 
casions to  return  the  money  to  people  who  were  not 
able  to  make  anything,  and  that  witness'  note  would 
be  all  right  if  he  invested ;  that  Boruff  then  produced 
the  contract  in  question  and  inserted  therein  the  words 
** Ashland  county,  Ohio,"  as  descriptive  of  the  territory 
conveyed,  after  which  witness  executed  the  same. 
Moran  further  testified  that  he  thereafter  made  efforts 
to  interest  various  persons  and  induce  them  to  invest, 
but  without  success,  and  that  he  finally  became  con- 
vinced that  the  enterprise  was  a  fraud,  demanded  the 
return  of  his  notes,  and  on  June  1,  1904,  brought  this 
suit. 

An  examination  of  the  evidence  contained  in  the 
unusually  voluminous  record,  in  connection  with  the 
contract,  discloses,  beyond  question,  that  the  large 
sums  of  money  represented  by  White,  through  his  cir- 
culars and  personal  interviews,  to  have  been  earned 
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by  former  purchasers,  were  not  realized  through  the 
manufacture  or  sale  by  them  of  the  farm  gates  covered 
by  the  patents.  A  number  of  said  purchasers  testified 
that  after  they  had  invested,  White  stated  to  them, 
that  it  was  not  necessary  that  they  should  sell  the 
gates  but  that  all  they  had  to  do  to  make  money  was 
to  solicit  and  induce  their  friends  and  others  to  enter 
into  like  contracts.  It  is  also  apparent  that  the  rights 
to  sell  territory  conveyed,  were  not  intended  by  White 
to  be  exercised  or  utilized  in  the  ordinary  and  legiti- 
mate way,  but  it  was  his  purpose  and  desire  that  pur- 
chasers should  limit  their  efforts  to  ** drumming  up'' 
fresh  customers  for  agencies  and  territory,  by  pre- 
vailing upon  their  relatives,  acquaintances  and  friends 
to  call  at  his  office,  in  order  that  he  and  his  assistants 
might,  by  taking  advantage  of  their  ignorance,  cre- 
dulity, cupidity,  or  taste  for  speculative  ventures,  in- 
duce them  to  invest  in  the  so-called  enterprise,  and  in 
their  turn  introduce  and  interest  still  others,  and  so 
on  ad  infinitum.  The  transaction  here  involved  was 
therefore  but  a  link  in  an  endless  chain,  the  length  of 
which  was  determinable  only  by  the  number  of  future 
investors  it  was  possible  to  secure  from  time  to  time. 
It  is  manifest  it  was  inevitable  that  when  the  supply 
of  dupes  became  exhausted,  those  who  had  been  un- 
able to  unload  their  losses  upon  others  would  suffer. 
This  view  of  the  enterprise  is  corroborated  and  well 
illustrated  by  the  experience  of  Miss  Elizabeth  Nees, 
a  school  mistress  residing  in  Springfield,  Illinois,  who 
purchased  territory  under  one  of  the  contracts  in  ques- 
tion. Her  testimony  shows  that  she  became  interested 
in  the  project  through  one  Dumbald,  who  was  working 
under  a  similar  contract,  and  purchased  Clay  county, 
Indiana,  giving  therefor  two  notes  for  $750  each,  one 
of  which  was  turned  over  to  Dumbald  under  his  con- 
tract, and  the  other  retained  by  White.  After  purchas- 
ing she  was  informed  by  White  that  she  would  not 
have  to  sell  gates  but  was  expected  to  sell  territory 
only ;  that  in  order  to  interest  prospective  purchasers 
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she  was  to  state  the  case  to  them  as  it  had  been  stated 
to  her;  to  tell  them  that  it  was  an  investment  of  $1,500 
for  which  simi  they  would  have  to  give  their  notes, 
and  that  if  such  persons  afterward  purchased  she 
would  receive  one-half  of  the  amount  paid  by  them. 
She  took  two  persons,  Parks  and  Stickle,  to  Bloom- 
ington,  both  of  whom  invested.  One  of  her  notes  for 
$750  was  thereupon  returned  to  her  together  with  one 
given  by  Stickle  for  a  like  sum.  The  evidence  further 
discloses  that  one  Fox  who  held  a  contract,  induced 
one  Shepherd  to  invest ;  th^t  Shepherd  in  turn  inter- 
ested A.  C.  Colean  and  one  Wright.  That  A.  C.  Colean 
interested  J.  H.  Colean,  and  one  Kincaid,  and  that 
Kincaid  interested  one  Small  and  that  all  of  them  pur- 
chased territory.  Colean  was  then  given  one  each 
of  the  notes  given  by  Shepherd  and  Kincaid.  J.  D. 
Fry  upon  investing  gave  three  notes  for  $500  each. 
He  interested  Davidson  and -Miller  and  received  two 
of  his  own  notes  and  was  credited  with  $250  upon 
one  of  the  others. 

The  method  in  which  holders  of  contracts  received 
their  compensation  is  thus  described  by  counsel  for 
appellant  in  their  argument  in  this  court : 

**If  an  agent  took  a  customer  to  White  whose  note 
was  as  good  as  the  agent's  nole  White  would  take 
two  notes  from  the  customer  each  for  $750  and  would 
give  to  the  agent  one  of  his  own  notes.  When  the 
agent  brought  the  second  customer  who  gave  notes  as 
good  as  the  agent's  own  note,  theji  the  agent  got  his 
second  note.  If  the  customer  in  White's  opinion  was 
not  as  responsible  financially  as  the  agent,  then  White 
kept  the  agent's  note  and  gave  to  the  agent  one  of 
the  notes  of  the  agent's  own  customer.  After  the  agent 
had  taken  up  both  his  notes,  then  he  received  as  his 
pay  one  of  the  notes  of  his  own  customer  whom  he 
brought  to  White." 

The  enterprise  thus  conducted  by  White  was  clearly 
illegitimate  and  contrary  to  public  policy,  if  not  frau- 
dulent, and  merits  the  strongest  condemnation.    It  may 
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properly  be  classed  with  the  numerous  so-called  **get 
rich  quick"  schemes  with  which  the  country  is  now 
unfortunately  infested,  and  to  which  many  ignorant 
but  deserving  citizens,  many  of  them  women,  fall  ready 
victims. 

Appellee's  right  of  recovery  is  not,  however,  predi- 
cated upon  the  illegality  of  the  consideration  for  the 
notes  given  by  him,  but  upon  the  alleged  fraudulent 
and  deceitful  representations  averred  in  the  declara- 
tion. That  White  realized  large  sums  of  money  in 
the  furtherance  of  the  scheme  is  obvious  from  its 
character  and  the  evidence.  It  was  also  undoubtedly 
exceedingly  profitable  to  those  of  his  customers  and 
confederates  as  were  able  to  pursuade  any  considerable 
number  of  persons  to  invest. 

Among  the  misrepresentations  averred  by  the  dec- 
laration were'  those  contained  in  the  circulars  above 
quoted,  to  the  effect  that  Miss  Elizabeth  Nees  had 
earned  in  commissions  $2,250  in  three  weeks;  A.  C. 
Colean,  $750  in  five  days ;  and  J.  D.  Fry,  $1,500  in  one 
month.  These  representations  were  material,  they  re- 
lated to  a  past  alleged  fact  or  event.  There  is  evidence 
to  show  that  they  were  untrue;  that  they  were  known 
to  White  to  be  untrue  when  he  made  them;  that  they 
were  made  with  the  intent  to  deceive;  that  appellee 
was  deceived  thereby  and  acted  upon  them.  If  the 
jury  believed  these  propositions  were  proved  by  the 
greater  weight  of  evidence  a  right  of  action  was  es- 
tablished as  against  appellant.  White.  There  are  also 
facts  and  circumstances  appearing  in  evidence  which 
tend  to  show  that  appellants  Boruff  and  Hawes  who 
held  an  agency  jointly,  suggested  the  name  of  appellee 
to  White  as  a  possible  customer;  that  Boruff  went 
to  Lincoln  with  the  contract  and  by  his  representations 
to  appellee  aided  in  inducing  him  to  execute  the  same ; 
and,  further,  that  he  and  Hawes  jointly  received,  and 
claimed  upon  the  trial  to  own,  one  of  appellee's  notes 
as  their  commissions  upon  the  transaction. 

If  they  had  actual  or  constructive  knowledge  of  the 
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fraudulent  character  of  the  enterprise,  and  with  such 
knowledge,  aided  and  abetted  in  its  furtherance,  and 
by  means  of  false  and  untrue  representations  induced 
appellee  to  invest  therein,  they  were  in  pari  deKcto 
with  White  in  the  fraud  and  deceit  practiced  and 
equally  liable  with  him  for  any  damages  occasioned 
to  appellee.  Allin  v.  Millison,  72  HI.  201.  As  the 
present  judgment  must  be  reversed  we  shall  not  dis- 
cuss the  weight  of  the  evidence  upon  the  question. 

It  will  suflSce  to  say  that  the  court  did  not  err  in  re- 
fusing to  direct  verdicts  in  favor  of  the  defendants  or 
either  of  them. 

While  appellee  was  testifying  in  his  own  behalf, 
counsel  for  appellants  sought  to  show  by  him  upon 
cross-examination,  that  he  had  no  property  out  of 
which  a  judgment  for  the  amount  due  upon  the  notes, 
if  one  were  obtained,  could  be  made  by  executton,  but 
the  court  held  that  such  evidence  was  incompetent  un- 
der the  issues  and  refused  to  admit  the  same.  The 
suit  at  bar  was  instituted  for  the  recovery  of  damages 
alleged  to  have  been  sustained  by  appellee  by  reason 
of  his  having  been  deceived  and  defrauded,  whereby 
he  gave  the  notes  described  in  the  declaration.  He  ad- 
mitted that  he  had  never  paid  the  same  or  any  part 
thereof.  Substantially  the  only  damages  he  claimed 
or  was  shown  to  have  sustained,  were  such  as  would 
be  occasioned  by  his  being  compelled  to  pay  the  notes. 
It  is  obvious  that  if  the  notes  wef  e  valueless  by  reason 
of  his  inability  to  pay  the  same,  appellee  could  not 
have  been  damaged  to  the  extent  of  their  face  value. 

The  evidence  offered  was  therefore  competent  in 
mitigation  of  damages,  and  the  court  erred  in  refus- 
ing to  admit  the  same.  Thayer  v.  Manley,  73  N.  Y. 
305;  M.  E.  R.  Co.  v.  Kneeland,  120  N.  Y.  134;  Lyle  v. 
McCormick,  108  Wis.  82.  Such  error  was  clearly  pre- 
judiciaL 

Complaint  is  made  of  other  rulings  of  the  court.  In 
a  number  of  instances,  for  the  purposei  of  showing  that 
the  agencies  and  territorial  rights  were  not  valuable 
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as  represented  by  appellant  White  prior  to  the  time  of 
the  purchase  by  appellee,  witnesses  for  appellee  were 
permitted  to  testify  as  to  alleged  misrepresentations 
made  by  White  to  them  and  as  to  losses  incurred  by 
them  after  the  making  of  said  misrepresentations  to 
appellee.  This  was  error.  To  entitle  appellee  to  re- 
cover under  his  declaration,  it  was  necessary  for  him 
to  establish  that  fraud  and  deceit  were  practiced  upon 
him  prior  to  the  time  he  executed  the  contract  and 
notes  in  question,  and  also  that  appellants  then  knew 
that  the  statements  made  by  them  were  untrue.  While 
evidence  as  to  the  transaction  between  White  and  par- 
ties other  than  Moran  prior  to  the  execution  of  the 
notes  and  contract  here  involved  was  competent 
(AUin  V.  Millison,  supra) j  this  is  not  so  as  to  the  sub- 
sequent transactions.  The  evidence  of  purchasers  of 
territory  under  patents  other  than  those  in  which 
rights  were  sold  to  appellee  was  also  incompetent. 

The  first  instruction  given  for  appellee  was  faulty  in 
that,  while  purporting  to  enumerate  the  prerequisite 
facts  to  warrant  a  recovery,  the  essential  elements  that 
the  representation  must  have  been  material  and  have 
related  to  present  or  past  transactions,  were  omitted. 
The  instruction  authorizes  a  recovery  if  any  statement 
was  shown  to  be  untrue  without  regard  to  its  material- 
ity or  whether  it  related  to  then  present,  past  or  future 
events.  The  other  criticisms  of  this  instruction  were 
not  warranted.  There  was,  we  think,  sufficient  evi- 
dence upon  which  to  base  appellee's  second  instruction. 
Appellants'  first  refused  instruction  was  properly  re- 
fused. While  some  of  the  comments  of  counsel  for 
appellee  in  his  closing  argument,  of  which  complaint 
is  made,  were  not  wholly  unjustifiable,  other  portions 
of  the  same  were  not  based  upon  the  evidence,  and 
were  so  unduly  severe  and  intemperate  as  to  tend  un- 
duly to  arouse  the  passion  and  prejudice  of  the  jury. 
In  fact  the  limit  of  propriety  was  reached.  While 
counsel  have  the  right  fully  and  freely  to  discuss  the 
evidence  in  a  case  and  to  draw  and  express  all  reason- 
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able  and  legitimate  inferences  therefrom,  great  care 
should  be  exercised  to  refrain  from  indulging  in  ex- 
cessive invective  and  epithets,  and  to  keep  within  the 
record.  Verdicts  are  frequently  endangered  by  the 
opposite  course. 

Because  of  the  errors  indicated,  the  judgment  must 
be  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


The  Central  Illinois  Constraction  Company  t«  John  M« 

Lloyd. 

1.  Vabiance — how  question  of,  should  be  raised,  A  yariance 
cannot  be  raised  for  the  first  time  on  appeal;  advantage  thereof 
should  be  taken  in  the  trial  court.  < 

2.  Railboao  cbossings — upon  whom  duty  lies  to  ring  bell,  etc. 
The  duty  of  ringing  a  bell  or  sounding  a  whistle  at  railroad  cross- 
ings is  not  imposed  upon  the  conductor  In  charge  of  the  train  bat 
is  cast  upon  the  person  or  persons  in  charge  of  the  engine. 

3.  Neguqencb — when  doctrine  of  imputed,  does  not  apply.  The 
neglect  of  the  persons  in  charge  of  an  engine  to  ring  a  bell  or 
sound  a  whistle  at  a  railroad  crossing  is  not  imputable  to  the 
conductor  in  charge  of  the  train  to  which  such  engine  is  attached. 

Action  in  case  for  personal  Injuries.  Appeal  from  the  Clrc'ttit 
Court  of  Montgomery  county;  the  Hon.  Samuel  L.  Dwiqht,^  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1906.  Af* 
firmed.    Opinion  filed  June  1,  1907. 

J.  n,  Atterbuky,  for  appellant. 
Jett  &  KiNDEB,  for  appellee. 

Mr.  Justice  Putbrbaugh  delivered  the  opinion  of 
the  court. 

This  was  a  suit  in  case  by  appellee  against  appel- 
lant and  the  St.  Louis  &  Springfield  Railway  Company 
to  recover  damages  for  injuries  alleged  to  have  been 
srflstained  by  appellee  by  reason  of  a  collision  of  a  train 
on  the  Big  Four  Railroad,  of  which  appellee  was  coo- 
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ductor,  with  a  train  operated  by  appellant,  while  con- 
structing a  railroad  for  the  St.  Louis  &  Springfield 
Railway  Company  at  a  crossing  in  Gillespie. 

The  original  declaration  charges  in  substance  that 
the  appellant  so  operated  its  train  of  cars  and  engine 
that  the  same  was  left  standing  over  and  across  the 
crossing  aforesaid  without  any  lights,  signals  or  warn- 
ings of  any  kind,  and  that  appellee  was  running  his 
train  on  the  Big  Four  Railroad  from  East  St.  Louis 
through  Gillespie,  and  that  while  passing  along  said 
Big  Four  tracks,  said  train  struck,  with  great  force, 
the  train  left  standing  across  the  track  by  appellant, 
whereby  plaintiff  was  injured,  etc. 

The  second  count  charges  that  the  St.  Louis  & 
Springfield  Railway  Company  was  a  corporation  or- 
ganized under  chapter  114  of  the  Revised  Statutes  of 
Illinois  concerning  railroads;  that  it  was  constructing 
its  line  from  Carlinville  to  Staunton  and  had  employed 
appellant  to  lay  its  track,  etc.;  that  appellant  was  en- 
gaged in  such  construction,  that  it  was  necessary  to 
cross  the  Big  Four  track  at  Gillespie,  and  that  the 
Big  Four  Company  objected  to  the  place  and  manner 
of  crossing  contemplated ;  that  it  was  unlawful  for  the 
St.  Louis  &  Springfield  Railway  Company  to  construct 
the  crossing  across  the  Big  Four  track  until  the  place 
and  the  manner  of  the  same  had  been  fixed  and  deter- 
mined by  the  Board  of  Railroad  and  Warehouse  Com- 
missioners in  accordance  with  the  statute  entitled  **An 
Act  in  relation  to  crossings  of  one  railway  by  another, 
and  to  prevent  danger  to  life  and  property  from  grade 
crossings;"  that  the  St.  Louis  &  Springfield  Railway 
Company,  with  knowledge  that  the  place  and  manner 
of  the  proposed  crossing  was  objected  to  by  the  Big 
Four  Company,  proceeded,  through  appellant,  to  place 
said  crossing  in  the  night  time,  in  order  to  evade  the 
provision^  of  law;  that  in  consequence  of  the  said 
crossing  having  been  so  installed,  the  plaintiff's  train 
ran  into  the  crossing,  and  was  derailed  on  account  of 
said  crossing  having  been  so  placed,  by  reason  of  which 
derailment  the  plaintiff  was  injured,  Qtc. 
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The  third  count  is  like  the  second  except  that  it 
charges  that  while  appellant  was  engaged  in  placing 
the  crossing  in  question,  it  was  possessed  of  a  train 
and  locomotive,  and  left  the  same  standing  on  the 
crossing  so  unlawfully  installed  without  any  lights, sig- 
nals or  warning,  and  that  in  consequence  of  the  cross- 
ing having  been  so  unlawfully  installed  and  of  SMd 
cars  and  locomotive  being  negligently  left  standing  on 
the  crossing,  the  plaintiff,  while  operating  his  train, 
struck  the  cars  standing  on  the  crossing,  whereby  he 
sustained  injuries,  etc.  The  general  issue  was  pleaded 
by  both  defendants  and  upon  a  trial  of  the  issues 
joined,  a  verdict  was  returned  against  appellant  for 
$1,000  and  the  defendant  St.  Louis  &  Springfield  Rail- 
way Company  found  not  guilty. 

The  evidence  tends  to  establish  the  following  facts: 
The  tracks  of  the  St.  Louis  &  Springfield  Railway 
Company  cross  those  of  the  Big  Four  Company  on  a 
public  street  in  Gillespie.  At  the  time  the  crossing 
was  installed,  the  Big  Four  had  sent  a  crew  with  an 
engine  to  prevent  it  but  it  was  installed  notwithstand- 
ing their  efforts  to  prevent.  On  the  night  of  the 
accident,  which  occurred  about  a  week  after  the  instal- 
lation of  the  crossing,  a  Big  Four  train,  in  charge  of 
appellee  as  conductor,  and  nmning  at  a  rate  of  from 
20  to  25  miles  an  hour,  approached  from  the  west 
and  collided  with  a  construction  train  of  appellant, 
which,  after  having  stopped  for  some  10  or  15  minutes, 
within  50  or  100  feet  south  of  the  crossing,  started 
north  to  pass  it.  While  said  train  was  moving  slowly 
over  the  crossing,  the  approach  of  the  Big  Four  train 
from  the  west  was  observed,  whereupon  the  engineer 
in  charge  of  the  construction  train  reversed  his  engine 
and  attempted  to  back  off  the  crossing,  but  before  he 
was  able  to  do  so,  the  Big  Four  train  struck  a  car  of 
rails  in  the  construction  train,  causing  appellee,  who 
was  at  that  time  riding  in  the  caboose  of  the  former 
train,  to  be  thrown  against  a  table  and  upon  the  floor 
of  the  car,  injuring  his  abdomen.  While  they  may  have 
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known  that  appellant  intended  placing  the  crossing  in 
question,  none  of  the  crew  of  the  Big  Four  train  knew 
that  it  had  in  fact  been  installed,  and  the  engineer  of 
such  train  failed  to  observe  that  the  track  was  ob- 
structed until  his  engine  was  about  fifty  feet  from  the 
crossing. 

During  the  time  the  construction  train  was  standing 
south  of  the  crossing,  the  conductor  in  charge  had  gone 
to  a  neighboring  livery  stable  upon  an  errand.  Upon 
his  return  to  the  train  he  immediately  signaled  the 
engineer  to  proceed  north  toward  the  crossing.  It  does 
not  appear  that  he  made  any  effort  to  ascertain 
whether  the  way  was  clear  or  whether  the  arossing 
could  be  passed  with  safety.  No  lookout  was  sta- 
tioned at  the  north  end  of  the  train  nor  was  any  light 
or  other  signal  displayed  thereon.  Duffy,  a  night 
policeman  at  Gillespie,  testified  that  immediately  prior 
to  the  collision,  he  was  sitting  close  to  the  crossing 
and  saw  the  Big  Four  train  approaching  at  the  rate 
of  twenty  miles  an  hour  about  two  or  three  miles 
away,  and  that  finding  no  lookout  at  the  north  or  head 
end  of  appellant's  train,  he  was  compelled  to  run  back 
to  the  engine  to  warn  the  engineer.  From  the  fore- 
going facts,  which  were  practically  uncontroverted,  the 
jury  was  warranted  in  finding  that  the  conduct  of  those 
in  charge  of  appellant's  train  constituted  not  only  a 
violation  of  section  12  of  the  statute  regulating  the 
operation  of  railroads  (Rev.  Stat.  1905,  1578),  but 
negligence  in  law  as  charged  in  the  first  count  of  the 
declaration.  Morris  v.  Stanfield,  81  App.  264;  R.  Co. 
V.  Goyette,  133  lU.  21;  R.  Co.  v.  Voelker,  129  111.  550. 

It  is  urged,  however,  that  no  recovery  could  be  had 
under  such  count,  as  it  is  therein  alleged  that  appel- 
lant left  its  train  standing  still  upon  the  crossing, 
while  the  proof  shows  that  said-  train,  at  the  time  it 
was  struck,  was  moving  over  the  crossing.  It  is 
true  that  in  this  particular  a  variance  exists  be- 
tween the  allegations  and  the  proof.  The  gist  of 
the  negligence  charged  in  said  count  is,  however,  not 
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permitting  of  the  train  -to  stand  upon  the  crossing, 
but  the  failure  to  give  warning  in  some  manner  of  its 
presence  there.  Whether  under  these  circumstances, 
the  train  was  standing  still  upon  the  crossing,  or  slowly 
moving  over  the  same,  was  therefore  immaterial,  as 
appellant  would  be  liable  in  either  event.  Further- 
more, the  variance  was  of  such  character  that  advan- 
tage of  the  same  should  have  been  taken  upon  the  trial 
and  the  objection  cannot  be  properly  raised  for  the 
first  time  in  this  court. 

It  is  also  urged  that  the  verdict  cannot  be  sus- 
tained for  the  further  reason  that  the  evidence  dis- 
closes that  appellee  was  guilty  of  contributory  neg- 
ligence in  that  he  failed  to  cause  a  bell  to  be  rung 
or  whistle  to  be  sounded  by  the  engineer  or  fire- 
man of  his  train  for  the  distance  of  at  least  eighty 
rods  from  the  crossing  in  question,  that  he  failed 
to  bring  the  train  to  a  full  stop  within  800  feet  there- 
from, as  required  by  the  statute,  and  further  that 
he  permitted  his  train  to  be  run  at  a  rate  of  speed 
prohibited  by  an  ordinance  of  the  village  of  Gillespie. 
Appellee  admitted  upon  the  trial  that  he  knew  that 
the  St.  Louis  &  Springfield  Railroad  Company  was 
intending  to  put  in  a  crossing  at  the  point  in  question, 
and  that  when  his  train  passed  there  a  few  nights  pre- 
vious to  the  accident  he  observed  from  the  noise  of 
the  wheels  of  the  caboose  in  which  he  was  riding,  that 
the  crossing  had  been  placed.  It  is  insisted  that  while 
he  may  not  have  known  that  a  connection  of  the  tracks 
of  the  two  railroads  had  been  actually  made,  he  had 
such  knowledge  as  should  have  put  him  on  inquiry; 
that  having  constructive  notice  of  the  crossing,  it  be- 
came his  duty  to  have  given  the  statutory  warning 
and  caused  the  train  to  be  stopped  before  reaching 
the  crossing.  We  do  not  understand  that  the  duties 
referred  to  are  devolved  upon  the  conductor  of  a 
train  either  by  law,  custom  or  rule.  They  are  pecu- 
liarly and  necessarily  those  of  the  person  or  persons 
in  charge  of  the  engine  and  the  statute  evidently  so 
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contemplates.  By  section  6  of  the  statute  regulating 
the  operation  of  railroads  in  this  state  it  is  provided 
that  **  Every  railroad  corporation  shall  cause  a  bell 
and  a  steam  whistle  to  be  placed  and  kept  on  each  lo- 
comotive engine  and  shall  cause  the  same  to  be  rung 
or  whistled  by  the  engineer  or  fireman,  at  the  distance 
of  at  least  eighty  rods  from  the  place  where  the  rail- 
road crosses  or  intersects  any  public  highway,  and 
shall  be  kept  ringing  or  whistling  until  such  highway 
is  reached"  (Rev.  Stat.  1905,  1578),  and  by  section 
13,  that  **  Every  engineer  or  other  person  having 
charge  of  an  engine,"  who  shall  violate  the  provisions 
of  section  12,  which  requires  that  all  trains  when  ap- 
proaching^ a  crossing  shall  be  brought,  to  a  full  stop, 
etc.,  shall  be  subject  to  a  penalty.  Rev.  Stat.  5,905, 
1579.  It  is  also  apparent  that  the  performance  of  such 
duties  by  a  conductor  would  be  impracticable,  if  not 
impossible. 

If  there  was  any  neglect  of  duty  or  violation  of  the 
statute  in  these  respects,  it  is  obvious  that  those  in 
charge  of  the  engine  were  alone  guilty,  and  their  neg- 
ligence cannot  be  imputed  to  appellee.  R.  Co.  v. 
Vipond,  212  HI.  199.  We  are  satisfied  that  appellee 
was  not  guilty  of  any  negligence  which  contributed  to 
his  injuries. 

The  evidence  so  fully  established  a  right  of  recovery 
under  the  first  count  of  the  declaration  that  it  will  be 
unnecessary  to  determine  the  question  raised  and 
argued  relative  to  the  remaining  counts. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Abraham  Barker  y.  Pearl  J.  Bonk. 

1.  Malicious  pbosbcutiow — when  peremptory  instruction  should 
not  te  given  in  action  for,  A  peremptory  instruction  should  not 
be  ^ven  In  an  action  for  malicious  prosecution  where  the  facts 
relied  upon  as  showing  probable  cause  are  controverted  and  the 
evidence  as  to  their  existence  1b  conflicting. 
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2.  MonvK — what  evidence  competent  to  e$taf>U9Ti.  In  an  action 
for  malicioua  prosecution,  tbe  defendant  may  bimself  testify  as 
to  liis  motiTe  and  may  state  that  be  was  not  actuated  by  mall- 
cioua  ill  will  or  desire  to  barass  tbe  plalntift  in  Instituting  or  con- 
ducting the  proceedings  complained  of»  and  that  be  honestly  be- 
lieved in  tbe  plaintifT's  guilt  or  liability. 

3.  New  tbial— toAen  newly  discovered  evidence  not  ground  for. 
Newly  dlscoTered  evidence  is  not  ground  for  a  new  trial  where  it 
does  not  appear  that  tbe  evidence  referred  to  oould  not  have  been 
produced  on  tbe  trial  by  tbe  exercise  of  due  diligence. 

Action  in  case.  Appeal  from  tbe  Circuit  Court  oi  Sangamon 
county;  tbe  Hon.  R.  B.  Shiblet,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1906.  Affirmed.  Opinion  filed  Jane 
1,  1907. 

Patton  &  Patton,  for  appellant. 

James  E.  Dowling  and  Bobebt  H.  Patton,  for  appel- 
lee. 

Mb.  Jxtsticb  Putbbbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  case  for  the  recovery  of  damages 
for  alleged  malicious  prosecution  and  false  imprison- 
ment. The  plaintiff,  upon  a  trial  by  jury,  recovered  a 
judgment  for  $500  from  which  this  appeal  is  taken  by 
the  defendant. 

The  evidence  shows  that  appellee  and  one  Evans, 
who  were  employed  in  a  coal  mine  at  Girard,  went  to 
Springfield  on  a  Saturday  evening,  arriving  there  the 
following  morning.  •  They- took  with  them  a  lot  of  junk 
consisting  of  iron,  rubber,  brass  and  some  brass  box- 
ing which  they  picked  up  along  the  railroad  right  of 
way.  Upon  their  arrival  at  Springfield,  they  left  the 
junk  in  a  feed  yard  and  called  upon  appellant,  who 
was  a  junk  dealer,  and  took  him  to  see  the  junk  with 
a  view  of  selling  it  to  him.  Appellant  refused  to  buy 
the  boxing,  but  bought  the  remaining  junk  including 
some  brass  weighing  from  100  to  130  pounds,  all  of 
which  was  placed  in  a  shed  in  appellant  *s  junk  yard. 
It  being  Sunday,  appellant  was  unable  to  then  weigh 
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the  junk,  but  paid  appellee  on  account  of  the  purchase 
the  sum  of  five  dollars,  agreeing  to  pay  the  balance 
the  next  time  appellee  came  to  Springfield,  with  a  load 
of  junk.  On  the  following  morning  appellant  went  to 
his  yard  for  the  purpose  of  weighing  the  junk  and 
found  the  brass  missing,  and  junk  of  the  value  of  $1.18 
only  remaining.  Appellee  returned  to  Springfield 
about  two  weeks  later  with  another  load  of  junk.  After 
selling  the  same  to  Morris,  also  a  junk  dealer,  he  called 
upon  appellant  and  demanded  the  balance  due  him, 
whereupon  appellant  accused  him  of  having  returned 
to  the  yard  after  selling  him  the  first  load  of  junlc, 
and  stolen  the  brass. 

Some  altercation  followed,  after  which  appellant 
caused  the  arrest  of  appellee  upon  the  charge  of  lar- 
ceny. Appellee  was  taken  to  the  county  jail,  where 
he  remained  for  two  days.  A  warrant  was  then  issued 
for  his  arrest,  upon  complaint  of  appellant.  He  was 
taken  before  a  police  magistrate  and  upon  a  hearing 
discharged,  thus  terminating  the  prosecution. 

The  first  ground  urged  for  reversal  is  that  the  court 
erred  in  refusing  a  motion  made  by  the  defendant  at 
the  close  of  all  the  evidence,  to  instruct  a  verdict  of 
not  guilty.  It  is  insisted  that  a  clear  preponderance 
of  the  evidence  failed  to  show  that  appellant  did  not 
have  probable  cause  for  causing  the  arrest  and  prose- 
cution of  appellee;  in  other  words,  that  the  circum- 
stances under  and  by  which  appellant  sought  to  justify 
such  action  were  sufiiciently  strong  in  themselves  to 
warrant  a  cautious  man  in  the  belief  that  appellee  was 
guilty  of  the  offense  charged  (Palmer  v.  Richardson, 
70  111.  543) ;  and  further,  that  no  facts  were  established 
by  the  evidence  tending  to  show  malice,  or  from  which 
malice  could  probably  be  inferred. 

Appellant  testified  that  on  the  day  of  and  prior  to 
,the  arrest,  he  saw  appellee  going  to  Morrises  junk 
yard;  that  he  accosted  him  and  the  following  conver- 
sation took  place:  **I  says,  'You  are  the  fellow  I 
am  looking  for,  do  you  remember  the  time  you  was 
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here  last?  You  know  that  brass  you  left  at  my  place. 
No  sooner  you  left  the  yard  when  the  brass  was  gone 
and  you  took  them.  I  paid  you  the  money  on  that 
stuff  and  I  want  the  money  on  the  brass.'  He  denied 
taking  it,  then  I  says,  *You  can't  tell  me  that  because 
nobody  else  knowed  anything  about  that  brass  being 
there,  and  I  have  got  lots  of  tools  scattered  around  the 
yard  and  I  never  miss  anything ;  nobody  took  this  stuff 
but  you,'  and  he  said  he  sold  a  load  of  stuff  to  Morris 
and  he  would  go  down  there  and  get  the  money  and 
come  back  and  straighten  up  with  me.  I  waited  for 
him  to  come  back  and  he  didn't  come  back  and  I  was 
standing  there  with  two  of  my  men  and  told  them  to 
watch  his  team  so  he  didn't  get  away,  and  I  went  over 
to  the  police  station.  After  I  waited,  I  think,  about 
fifteen  or  twenty  ininutes  I  told  the  pohce  to  go  and 
get  him." 

Charles  Barker  and  one  Traeger,  employes  of  ap- 
pellant, the  former  a  cousin,  testified  that  they  were 
present  at  the  interview  and  substantially  corrobo- 
rated appellant's  version  of  the  conversation.  Appel- 
lee denied  that  either  the  interview  or  the  conversation 
ever  occurred,  and  both  he  and  Evans  further  testified 
that  at  the  preliminary  examination  before  the  magis- 
trate, appellant  did  not  testify  to  having  had  such  a 
conversation. 

It  is  urged  by  counsel  for  appellant  that  the  fact 
that  appellee  offered  the  junk  for  sale  on  Sunday,  his 
anxiety  to  dispose  of  it  immediately,  his  possession 
of  the  railroad  boxing,  the  further  fact  that  the  brass 
was  stolen  so  soon  after  its  purchase,  and  that  appellee 
failed  to  return  with  another  load  of  junk  as  he  had 
agreed,  together  with  his  agreement  and  failure  to  get 
the  money  from  Morris  and  return  and  pay  for  the 
stolen  brass,  constituted  reasonable  grounds  for  sus- 
pecting appellee  of  the  theft.  It  is  manifest  that  the 
circumstances  detailed  other  than  the  alleged  conversa- 
tion, would  not  in  themselves  be  suflScient  to  constitute 
probable  cause. 


Digitized  by 


Google 


Third  District— A.  t).  1907.  503 

Barker    v.    Ronk. 

Upon  the  question  as  to  whether  such  conversation 
took  place,  the  evidence  was  conflicting  and  while  the 
preponderance  of  the  evidence,  as  it  appears  in  the 
printed  abstract,  apparently  supports  appellant's  testi- 
mony in  that  respect,  we  are  not  prepared  to  say  that 
it  so  clearly  does  so,  as  to  warrant  our  disturbing  the 
verdict  of  the  jury  who  saw  and  heard  the  witnesses 
testify. 

Where  the  facts  relied  upon  as  showing  probable 
cause. are  controverted  and  the  evidence  as  to  their 
existence  is  conflicting,  it  is  very  clear  that  they  must 
be  settled  by  the  verdict  of  the  jury  before  the  court 
can  apply  the  law  to  them.  In  such  case  the  practice 
in  this  state,  and  many  others,  has  been  to  treat  it  as 
a  mixed  question  of  law  and  fact  to  be  submitted  to 
the  jury  under  instructions  as  to  what  amounts,  in 
law,  to  probable  cause.  Schattgen  v.  Holnback,  149 
111.  652;  Elliott  on  Evidence,  vol.  3,  sec.  2473. 

When  all  the  facts  and  circumstances  proven  show. 
a  want  of  probable  cause  for  the  arrest  and  imprison- 
ment of  the  plaintiff  on  a  charge  of  crime,  the  jury 
may  take  this  fact  into  consideration,  and  from  it  infer 
malice,  not  as  a  matter  of  law,  but  as  a  conclusion  of 
fact.    Eoy  v.  Goings,  112  111.  656. 

It  is  next  urged  that  there  was  error  in  the  action 
,of  the  court  in  sustaining  an  objection  to  the  follow- 
ing question  put  to  appellant:  /'Well,  I  will  ask  you 
to  state  what  was  the  condition  of  your  mind  at  the 
time  you  swore  out  the  warrant  with  respect  to  believ- 
ing or  not  believing  that  this  man  had  stolen  the 
brass.''  The  ruling  in  question  was  erroneous.  The 
defendant  may  himself  testify  as  to  his  motive  and 
that  he  was  not  actuated  by  malice,  ill  will,  or  desire 
to  harass  the  plaintiff,  in  instituting  or  conducting 
the  proceedings  complained  of,  and  that  he  honestly 
believed  in  the  plaintiff's  guilt  or  liability.  9  A.  &  E. 
Ency.  695,  and  cases  cited;  Sherburne  v.  Rodman,  51 
Wis.  474;  Heap  v.  Parrish,  104  Ind.  36. 

The  error,  however,  could  not  have  affected  the  ver- 
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diet,  as  appellant,  upon  cross-examination,  testified  as 
to  a  conversation  with  appellee  prior  to  the  arrest,  in 
which  he  stated  to  him  in  detail  the  grounds  for  his 
belief  that  appellee  was  guilty  of  the  theft. 

The  trial  court  properly  held  that  the  affidavit  of 
appellant  as  to  the  newly  discovered  evidence  of  one 
;M  orris  was  insufficient  to  warrant  the  grantinj?  of  a 
new  trial.  It  does  not  appear  therefrom  that  the  evi- 
dence referred  to,  could  not  have  been  produced  on 
the  trial  by  the  exercise  of  due  diligence.  Although 
the  cause  had  been  pending  for  over  eight  years  it  is 
not  averred  that  any  effort  was  made  by  appellant  dur- 
ing that  time  to  collect  his  evidence. 

The  judgment  of  the  Circuit  Court  will  lie  affirmed. 

Affirmed. 


Illiuois  Central  Railroad  Company  y.  Albert  Rothschild. 

1.  Passenqeb  and  cabbies — when  relation  exists.  A  person  In 
charge  of  cattle  which  are  being  transported  for  hire  is  a  passenger 
where  he  travels  upon  a  freight  train  by  consent  of  the  carrier. 

2.  Passenoeb  akd  gabbieb — what  makes  prima  facie  case  of  neg- 
ligence. Proof  that  the  plaintiff  was  a  passenger  for  hire,  that  the 
car  in  which  he  was  riding  collided  with  another  train  of  the  de- 
fendant, while  the  plaintiff  was  in  the  exercise  of  due  care,  an# 
that  he  was  injured  by  reason  of  such  collision,  makes  a  prima 
faxiie  case  of  negligence  on  the  part  of  the  defendant 

3.  Passenoeb  and  cabbieb — what  essential  to  absolve  latter  from 
liability  for  negligence  where  prima  facie  case  has  heen  made. 
Where  the  plaintiff  has  made  a  prima  facie  case,  the  burd^i  is 
cast  upon  the  defendant  to  show  that  the  injury  in  question  was 
not  caused  by  a  neglect  by  the  defendant  of  its  duty  toward  the 
plaintiff.  The  defendant  is  not  bound  to  show  that  the  Injury  in 
question  resulted  from  "an  unavoidable  accident"  or  from  some 
cause  against  which  human  prudence  and  foresight  could  not  have 
provided. 

4.  Passenoeb  and  cabrieb — when  erroneous  instruction  as  to  ex- 
tent of  duty  of  latter  will  not  reverse.  Notwithstanding  an  instruc- 
tion is  erroneous  in  that  it  required  that  the  defendant  exercise 
a  higher  degree  of  care  than  that  Imposed  by  law,  a  reversal  will 
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not  follow  where  the  defendant  did  not  by  Its  evidence  meet  and 
overcome  the  proper  legal  burden  imposed  upon  it. 

5.  Remittitub — when  does  not  cure  excessive  verdict  An  exces- 
sive verdict  cannot  be  cured  by  a  remittitur  where  the  damages 
are  so  large  as  to  compel  the  conclusion  that  the  jury  were  either 
misled  by  the  rulings  of  the  court  or  were  unduly  influenced  by 
sympathy,  prejudice,  partiality  or  misconception. 

6.  Damages — what  evidence  incompetent  upon  question  of.  It 
is  error  to  permit  a  plaintiff  suing  for  personal  Injuries  to  state 
in  answer  to  a  direct  question  that  he  has  a  family  consisting  of 
a  wife  and  several  children. 

7.  Damages — what  evidence  incompetent  upon  question  of.  It 
is  incompetent  to  permit  a  plaintiff  suing  for  personal  injuries  to 
show  what  were  his  business  qualifications  prior  to  his  injury. 

8.  Damages — w?iat  evidence  competent  under  allegation  of  spe- 
cial. In  an  action  for  personal  injuries  and  under  an  allegation 
of  special  damages,  it  is  competent  to  show  a  contract  held  by 
tbe  plaintifF  prior  to  his  injury  and  th«  amount  of  his  past  and 
estimated  future  profits  and  earnings  therefrom. 

9.  Physical  condition — hoto  proof  of,  may  "be  made.  It  is  com- 
petent to  show  the  condition  of  nervousness  by  witnesses  other 
than  experts. 

10.  Argument  op  counsel — what  improper  upon.  It  is  improper 
for  counsel  in  an  action  for  personal  injuries  to  state  to  the  jury 
the  statutory  limitation  of  damages  for  wrongfully  causing  death. 

11.  New  trial — when  fainting  of  plaintiff  in  presence  of  jury 
not  ground  for.  The  fainting  of  the  plaintiff  in  the  presence  of 
the  Jury  is  not  ground  for  a  new  trial  in  the  absence  of  proof  of 
simulation. 

^Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Mason  county;  the  Hon.  Thomas  N.  Mehan,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1906.  Reversed 
and  remanded.    Opinion  filed  June  1,  1907. 

NoRTRUP  &  Williams  and  Lemon  &  Lemon,  for  ap- 
pellant ;  John  G.  Dbennan,  of  counsel. 

Lyman  Lacey,  Jr.,  Charles  Nusbatjm  and  Beach, 
HoDNETT  &  Trapp,  for  appellee. 

Mr.  Justice  Puterbatjgh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  case,  by  appellee  against  appel- 
lant, for  the  recovery  of  damages  for  personal  injuries 
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alleged  to  have  been  received  by  appellee  while  a  pas- 
senger upon  one  of  appellant's  railroad  trains.  A  trial 
by  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $25,000,  to  reverse  which  the  de- 
fendant prosecutes  this  appeal. 

The  declaration  to  which  the  plea  of  the  general 
issue  was  interposed,  consists  of  ten  counts,  each  of 
which  aver,  in  substance,  that  the  plaintiff,  as  agent 
for  one  Hubley,  shipped  upon  one  of  defendant's  trains 
known  as  No.  64,  two  carloads  of  cattle;  that  he  was 
in  charge  of  the  same  and  riding  upon  the  caboose 
of  said  train  by  the  direction  and  consent  of  the  de- 
fendant, and  as  a  passenger  for  hire  and  reward.  The 
first  five  counts  further  charge  that  the  servants  of  the 
defendant  in  charge  of  said  train,  carelessly,  negli- 
gently and  recklessly  ran  and  drove  the  engine  of 
another  train  known  as  No.  54,  at  a  high  rate  of  speed, 
upon  and  against  the  caboose  in  which  the  plaintiff 
was  riding,  injuring  him,  etc.  The  sixth  count  charges 
negligence  in  providing  defective  and  insufficient  coup- 
lers between  two  of  the  cars  of  train  64  by  reason 
whereof  the  train  broke  in  two,  causing  the  air  brake 
to  set,  the  train  to  stop,  and  train  54  to  collide  with 
the  caboose;  the  seventh,  in  running  the  two  trains 
upon  a  schedule  time  too  close  together ;  the  eighth,  the 
failure  of  those  in  charge  of  the  rear  train  to  observe 
the  signals  to  stop  given  them  by  those  in  charge  of 
the  forward  train;  the  ninth,  the  failure  of  those  in 
charge  of  the  forward  train  to  give  signals  of  warning 
to  those  in  charge  of  the  rear  train;  the  tenth,  the 
failure  of  those  in  charge  of  the  forward  train,  after 
having  knowledge  thereof,  to  awaken  the  defendant 
and  warn  him  of  the  approach  of  the  rear  train.  Tn 
addition  to  the  usual  allegations  as  to  damages,  each 
count  avers  that  the  plaintiff,  in  consequence  of  the 
injuries  received  by  him  was  prevented  from  attend- 
ing to  his  usual  business  and  from  earning  large  emolu- 
ments ;  that  for  two  years  prior  to  the  time  of  the  in- 
jury he  had  been  employed  by  one  Hubley  to  care  for 
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the  property  and  interest  of  her  minor  child,  and  that 
he  was  also  employed  by  said  Hubley  under  a  special 
contract  whereby  Hubley  furnished  all  money  neces- 
sary to  buy,  feed  and  sell  cattle,  and  appellee  per- 
formed the  labor  in  buying,  raising,  feeding  and  sell- 
ing the  said  cattle,  and  the  said  Hubley  and  appellee 
divided  equally  the  profits  arising  from  said  business ; 
that  he  received  for  his  services  in  looking  after  the 
interest  of  the  minor  son  in  the  land,  $60  per  month; 
that  his  share  of  the  net  profits  of  the  buying,  feed- 
ing and  selling  cattle  under  the  contract  with  Mrs. 
Hubley  amounted  to  $3,000  per  year;  that  by  reason, 
of  his  said  injuries  he  is  and  ever  will  be  wholly  in- 
capacitated from  attending  to  his  said  business  or  any 
part  thereof;  and  is  and  will  be  unable  to  earn  or  re- 
ceive any  of  said  wages  or  profits  or  any  part  thereof. 
The  evidence  shows  that  appellee,  as  agent  for  one 
Hubley,  loaded  and  shipped  two  loads  of  cattle  upon 
appellant's  cars  to  be  carried  from  Mason  City,  Illinois, 
a  station  upon  its  road,  to  Chicago.  The  cars  were 
attached  to  a  stock  train  known  as  No.  64,  which  left 
Mason  City  at  3:30  o'clock  p.  m.  Upon  the  arrival 
of  the  train  at  Clinton,  appellee,  who  accompanied 
and  had  charge  of  the  cattle  while  in  transit,  went  to 
bed  in  the  caboose  attached  to  the  train.  At  about  mid- 
night, after  the  train  had  left  Clinton,  and  while  it 
was  running  at  the  rate  of  thirty  miles  an  hour,  the 
coupling  between  two  of  the  cars  parted,  causing  the 
air  brakes  to  set  automatically  and  the  train  to  stop. 
Closely  following  said  train  No.  64  was  a  merchandise 
train  known  as  No.  54,  which  was  running  at  the  rate 
of  fifty  miles  an  hour  and  slightly  ahead  of  its  sched- 
uled time.  When  No.  64  stopped,  the  brakeman  upon 
the  rear  end  of  the  train  ran  back  upon  the  track 
and  by  means  of  fusees  and  a  lantern  endeavored  to 
warn  No.  54  in  time  to  avert  a  collision.  His  efforts 
were  imsuccessful  and  the  latter  train  ran  into  and 
collided  with  the  caboose  in  which  appellee  was  sleep- 
ing, causing  the  injuries  for  which  this  suit  is  brought 
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It  is  urged  that  appellee  was  not  shown  by  the  evi- 
dence to  have  been  a  passenger  and  certainly  not  a 
passenger  for  hire. 

There  was  evidence  tending  to  show  that  appellee 
had  in  his  possession  at  the  time  he  was  injured  a 
document  which  he  denominated  as  a  ** drover's  pass," 
and  that  after  he  had  retired  to  the  caboose,  the  con- 
ductor in  charge  of  the  train  examined  the  same  and 
made  no  objection  to  appellee's  continuing  to  ride. 
One  traveling  by  the  consent  of  a  railroad  company 
upon  a  freight  train  in  charge  of  cattle,  which  are 
being  transported  for  hire,  is  -a  passenger  for  hire 
whether  supplied  with  a  drover's  pass  or  not.  R.  Co. 
V.  Beebe,  174  111.  13;  E.  Co.  v.  Anderson,  184  HI.  294. 

In  the  absence  of  any  proof  to  the  contrary,  the 
jury  were  warranted  in  assuming  from  the  fact  that 
the  cattle  were  being  carried,  that  someone  had  agreed 
to  pay  for  their  transportation.  In  such  case  the  con- 
sideration for  the  passage  of  appellee  who  was  in 
charge  of  them  was  the  service  he  rendered  in  caring 
for  them,  or  the  charge  made  against  him  or  his  em- 
ployer for  carrying  the  cattle.  E.  Co.  v.  Beebe,  supra. 
The  admission  of  parol  evidence  of  the  contents  of 
the  shipping  contract  or  drover's  pass  or  ticket,  as 
to  which  complaint  is  made,  could  not  therefore  have 
hcrmed  appellant. 

The  proof  that  appellee  was  a  passenger  for  hire, 
that  the  car  in  which  he  was  riding  collided  with 
another  train  of  appellant,  while  appeUee  was  in  the 
exercise  of  due  care,  and  that  he  was  injured  by  rea- 
son of  such  collision,  made  a  prima  facie  case  of  neg- 
ligence on  the  part  of  appellant.  Traction  Co.  v. 
Wilson,  217  111.  47,  and  cases  cited.  The  burden  was 
thus  cast  upon  appellant  to  show  that  the  collision  was 
not  caused  by  a  neglect  of  its  duty  toward  appellee; 
that  is,  to  do  all  that  human  care,  vigilance  and  fore- 
sight can  reasonably  do  for  his  safety  while  a  pas- 
senger, consistent  with  the  mode  of  conveyance,  the 
practical  operation  of  its  road,  and  the  exercise  of  its 
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business  as  a  carrier.  R.  Co.  v.  Polkey,  203  111.  225; 
Traction  Co.  v.  Wilson,  supra.  If  the  presumpton  of 
negligence  thus  established  was  not  overcome  by  ap- 
pellant, appellee  was  manifestly  entitled  to  a  verdict 
under  the  counts  of  his  declaration  which  charge  negli- 
gence generally,  and  it  is  unimportant  whether  or  not 
he  has  established  the  averments  of  those  which  aver 
particular  acts  of  negligence.  R.  Co.  v.  Cotton,  140 
111.  486. 

The  third  instruction  given  for  appellee  was  errone- 
ous in  that  it,  in  effect,  told  the  jury  that  the  rule  of 
res  ipsa  loquitur  above  stated  cast  upon  appellant  the 
burden  of  proving  that  the  injury  resulted  from  "an 
inevitable  accident  or  from  some  cause  against  which 
human  prudence  and  foresight  could  not  have  pro- 
vided. *'  This  instruction  imposed  upon  appellant  a 
much  higher  degree  of  care  than  is  warranted  by  law. 
In  the  exercise  of  human  prudence  and  foresight,  many 
precautions  suggest  themselves  which  would  greatly 
lessen  the  danger  of  travel  by  rail,  the  adoption  of 
which,  however,  would  be  utterly  inconsistent  with  the 
practical  operation  of  a  railroad  and  the  proper  exer- 
cise of  its  business  as  a  common  carrier.  To  compel 
a  railroad  to  adopt  th«  same,  would  in  many  instances 
greatly  hamper,  if  not  practically  destroy,  its  useful- 
ness. But  no  harm  could  have  been  occasioned  by 
the  giving  of  the  instruction  for  the  reason  that  ap- 
pellant failed  to  meet  and  overcome  the  proper  legal 
burden  imposed  upon  it.  It  is  conceded  by  counsel 
that  the  accident  was  due  to  the  uncoupling  of  two 
of  the  cars  in  train  No.  64.  Assuming  that  this  was 
the  direct  cause  of  the  collision,  it  is  manifest  that  the 
cars  would  not  ordinarily  have  become  uncoupled  had 
due  care  been  exercised  in  the  selection  of  proper 
.coupling  appliances  and  in  reasonable  inspection  and 
proper  handling  of  the  same.  It  is  a  matter  of  com- 
mon knowledge  that  cars  will  not  become  uncoupled 
through  atmospheric  changes  or  superhuman  or  super- 
natural agencies,  but  that  such  occurrences  are  al- 
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most  invariably  due  to  one  or  more  of  the  causes  men- 
tioned. It  is  further  contended  that  the  court  erred 
in  its  rulings  upon  others  of  the  instructions  given 
and  refused,  and  upon  questions  of  evidence,  all  per- 
taining to  the  cause  of  the  accident  and  appellant's 
liability  therefor.  Such  of  the  rulings  as  were  errone- 
ous could  not  have  prejudiced  appellant  for  the  reason 
that  under  the  foregoing  views  its  liability  was  clearly 
established  by  the  uncontroverted  facts. 

We  are  of  opinion  that  the  contention  that  the  court 
erred  in  its  rulings  upon  questions  affecting  the  amount 
of  the  verdict,  is  well  founded. 

Although  appellee  was  seriously  and  permanently 
injured,  the  amount  awarded  as  damages  is  so  unusu- 
ally large  that  we  cannot  escape  the  conclusion  that  the 
jury  were  either  misled  by  the  rulings  of  the  court, 
or  were  unduly  influenced  by  sympathy,  prejudice, 
partiality  or  misconception.  A  number  of  errors  were 
committed  upon  the  trial,  of  which  we  shall  notice  but 
the  following:  Over  the  objections  of  appellant,  ap- 
pellee was  permitted  to  state  in  answer  to  a  direct 
question  that  he  had  a  family  consisting  of  a  wife 
and  two  children.  The  court  has  heretofore  held  that 
the  admission  of  similar  evidence  in  an  action  of 
this  character  was  manifest  error.  Ry.  Co.  v.  Omer, 
101  App.  155.  Appellee,  while  testifying,  was  asked 
whether  since  he  was  injured,  he  was  able  to  ride  or 
mount  a  horse;  to  which  he  replied  **No,  and  I  don't 
think  I  ever  will  be.''  A  motion  by  appellant  to  ex- 
clude the  answer  was  interposed  and  overruled.  This 
was  also  manifest  error.  Witnesses  were  permitted 
to  testify  over  the  objections  of  appellant,  as  to  the 
business  qualifications  of  appellee  prior  to  his  injuries. 
This  too  was  error.  The  evidence  of  his  condition  at 
such  time  should  have  been  confined  to  the  state  of 
his  health.  Another  witness,  not  an  expert,  after 
stating  that  since  his  injuries  appellee  was  nervous 
at  all  times,  volunteered  the  further  statement  that 
he,  the  witness,  attributed  such  condition  to  the  fact 
that  appellee  was  a  cripple,  and  to  the  shock  caused 
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by  the  collision;  which  answer  the  court  improperly 
refused  to  strike  from  the  record  upon  motion.  It 
was  competent  to  show  nervousness  by  a  non-expert 
(Dimick  v.  Downs,  82  111.  570),  but  the  uncalled  for 
opinion  of  the  witness  was  incompetent  and  would 
have  been  if  given  by  a  qualified  expert.  E.  Co.  v. 
McCoUum,  122  App.  531.  It  was  obviously  so  when 
volunteered  by  a  layman.   - 

We  think  that  the  evidence  as  to  the  contract  of 
appellee  with  Mrs.  Hubley  and  the  amount  of  his  past 
and  estimated  future  earnings  and  profits  therefrom, 
was  competent  under  the  averment  of  the  declaration 
of  special  damages.  City  v.  O'Brennan,  65  111.  160; 
E.  Co.  V.  Friedman,  146  Dl.  583;  E.  Co.  v.  Meech, 
163  111.  305;  E.  Co.  v.  Barber,  77  App.  257;  E.  Co. 
V.  McDonnell,  194  HI.  82. 

It  was  improper  for  counsel  for  appellant  to  state 
to  the  jury  in  argument  the  statutory  limitations  of 
damages  for  wrongfully  causing  death,  and  the  court 
properly  sustained  an  objection  thereto. 

Affidavits  presented  in  support  of  the  motion  for  a 
new  trial  disclose  that  at  the  close  of  the  testimony 
of  appellee,  and  as  he  was  leaving  the  witness  stand, 
he  suddenly  fell  to  the  floor,  crying  out  as  though  in 
pain,  and  then  relapsed  into  an  apparent  fainting  con- 
dition and  that  he  was  at  once  surrounded  by  a  number 
of  relatives  and  friends,  whereby  considerable  excite- 
ment ensued.  While  in  the  absence  of  any  proof  that 
the  party  was  feigning,  we  are  not  prepared  to  hold 
that  such  an  incident  would  be  ground  for  disturbing 
a  verdict,  in  the  present  instance  it  tended  to  and 
doubtless  did  arouse  the  sympathies  of  the  jury,  and 
may  have  caused  them  to  award  greater  damages  than 
they  would  have  otherwise. 

Be  that  as  it  may,  the  damages  awarded  seem  to 
us  to  be  clearly  excessive,  and  we  are  satisfied  that 
this  is  not  a  case  where  a  remittitur  remedied  the  evil. 
E.  Ca.  V.  Binkopski,  72  App.  22. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Terona  R.  Mnnger,  Execntor,  t.  Ethel  R.  Manger. 

1.  Adoption  or  children — when  petition  for,  auffldent  A  peti- 
tion for  adoption  Is  not  defective  in  failing  to  allege  that  the  difld 
sought  to  be  adopted  was  a  foundling  where  it  Is  set  up  that  the 
parents  of  the  child  were  dead  and  that  she  had  no  guardian  or 
next  of  kin  living  in  this  state  capable  of  giving  consent  to  adop- 
tion. 

2.  Adoption  of  ohildben — when  orders  entered  upon,  may  not 
he  attacked.  Where  an  order  of  adoption  shows  that  the  court  had 
full  Jurisdiction,  the  same  cannot  be  collaterally  attacked. 

Contested  claim  in  court  of  probate.  Appeal, from  the  Circuit 
Court  of  McDonough  county;  the  Hon.  John  A.  Gbat»  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1906.  Affirmed. 
Opinion  filed  June  1,  1907. 

F.  B.  SwiTZEE,  for  appellant* 
Charles  W.  Flack,  for  appellee. 

Mb.  Justice  Putbrbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  by  the  executor  of  the  will  of  John 
D.  Munger,  deceased,  from  an  order  of  the  Circuit 
Court  awarding  to  Ethel  E.  Munger,  formerly  Ethel 
Reid,  as  the  child  of  the  testator,  the  sum  of  $683.50. 
It  was  stipulated  by  the  parties  in  interest  that  Ethel 
was  not  related  to  the  deceased  by  consanguinity,  and 
that  she  had  lived  with  him  from  the  date  of  the  adop- 
tion proceedings  hereinafter  referred  to  until  the  time 
of  his  death. 

The  primary  question  presented  by  the  record  for 
consideration  is  whether  or  not  appellee  was  the  legally 
adopted  daughter  of  the  deceased.  The  evidence  of- 
fered upon  this  issue  in  behalf  of  appellee  consisted 
of  a  petition  filed  by  the  deceased  in  the  County  Court 
of  McDonough  county,  on  November  5,  1895,  for  the 
adoption  of  appellee,  whose  name  was  then  Ethel  Eeid, 
and  the  change  of  her  name  to  Ethel  B,  Munger,  to- 
gether with  the  order  of  the  court  entered  upon  the 


Digitized  by 


Google 


Third  District— A.  D.  1907.  513 

Munger   v.    Munger. 

same  day  granting  the  prayer  of  the  petition.  The 
petition  is  regular  in  form  and  states  all  the  facts 
necessary  under  the  statute  to  give  the  court  juris- 
diction. The  order  finds  that  the  facts  set  forth  in 
tlie  petition  are  true.  This  constituted  a  legal  adop- 
tion. Watts  V.  Dull,  184  111.  86;  Kennedy  v.  Borah, 
226  111.  243. 

It  is  insisted  by  appellant  that  the  order  of  adop- 
tion is  invalid  and  void  for  the  reason  that  it  fails  to 
expressly  find  whether  or  not  appellee  was  a  foundling. 
A  foundling  is  defined  to  be  **a  new-born  child,  aban- 
doned by  its  parents,  who  are  unknown.''  Rapalje  & 
Lawrence's  Law  Diet.  451.  The  petition  alleges  that 
the  order  finds  that  the  parents  of  the  child  were  dead 
and  that  she  had  no  guardian  or  next  of  kin  living 
in  the  state,  capable  of  giving  consent.  The  status  of 
the  child  was  thus  sufficiently  shown  under  the  statute. 
It  does  not  appear  from  the  record  that  the  court  had 
not  full  jurisdiction  to  enter  the  order,  and  its  validity 
cannot  therefore  be  attacked  collaterally.  Barnard  v. 
Barnard,  119  111.  92. 

It  is  further  urged  th^t  appellee  is  not  entitled  to 
the  award  because  the  record  fails  to  disclose  that  she 
resided  with  the  deceased  at  the  time  of  his  death; 
that  the  word  *' living"  used  in  the  stipulation  does 
not  necessarily  mean  residing  as  required  by  the  stat- 
ute. The  contention  is  captious  and  without  merit. 
Other  reasons  are  suggested  in  the  brief  of  counsel 
why  the  award  was  improperly  allowed.  Counsel  has 
not  seen  fit  to  argue  the  same,  and  they  must  be  re- 
garded as  waived. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


Vol.  CXXXIV  38 
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Illinois  Central  Railroad  Companjr  t.  Lizzie  Seheerers, 
Administratrix. 

1.  ORDiNANCE—ic&en  not  to  he  held  unreasonable.  When  mu- 
nicipal authorities  have  adopted  an  ordinance,  before  a  court  is 
justified  in  holding  the  same  to  be  invalid,  the  unreasonableness 
or  want  of  necessity  of  such  a  measure  for  the  public  safety  and 
for  the  protection  of  life  and  property  must  be  made  clearly  to 
appear. 

2.  Ordinance — limiting  speed  of  vehicles;  to  whom  applies.  An 
ordinance  which  limits  the  speed  of  vehicles  to  six  miles  per  hour, 
applies  to  a  fire  marshal  driving  to  a  fire. 

3.  CoNTBTBUTOHY  NEGLIGENCE — When  Violation  of  ordinance  consti- 
tutes, A  person  injured  by  colliding  with  a  railroad  train  is  guilty 
of  contributory  negligence  where  at  the  time  of  such  collision  he 
was  driving  a  vehicle  in  excess  of  the  speed  permitted  by  ordinance. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Sangamon  county;  the  Hon.  James  A. 
Creighton,  Judge,  presiding.  Heard  In  this  court  at  the  November 
term,  1906.  Reversed,  with  finding  of  facts.  Opinion  filed  June  1, 
1907. 

Shutt,  Qbaham  &  Graham,  for  appellant;  John  G. 
Dbennan,  of  counsel. 

J.  A.  Bloomtngston,  for  appellee* 

Mr,  Justice  Puterbaugh  delivered  the  opinion  of 
the  court.- 

This  is  an  appeal  from  a  judgment  on  the  verdict 
of  a  jury,  rendered  in  the  Circuit  Court  in  favor  of 
appellee  and  against  appellant,  for  the  sum  of  $2,500. 

The  declaration  in  its  various  counts  alleges  that 
the  plaintiff's  intestate  who  was  firo  marshal  of  the 
city  of  Springfield,  while  driving  to  a  fire  on  the  night 
of  January  10,  1905,  was  killed  by  a  collision  with 
one  of  the  defendant's  switch  engines  at  Seventh  and 
Madison  streets  in  said  city.  The  negligence  charged 
in  the  several  counts  upon  which  the  cause  was  sTib- 
mitted  to  the  jury,  was  the  failure  to  give  warning  by 
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ringing  a  bell,  the  failure  to  keep  a  headlight  burn- 
ing, and  running  at  a  rate  of  speed  in  violation  of  an 
ordinance  then  in  force  in  the  city  of  Springfield,  limit- 
ing the  speed  of  passenger  trains  to  twelve,  and  freight 
trains  to  six  miles  an  hour. 

The  evidence  shows  that  appellee  ^s  intestate,  Scheev- 
ers, in  company  with  his  son  and  one  Hamilton,  in 
response  to  an  alarm  of  fire,  started  from  one  of  the 
fire  engine  houses  in  Springfield  in  a  single  buggy 
hitched  to  a  horse  which  was  driven  by  the  deceased. 
He  drove  rapidly  north  until  they  arrived  within  a 
block  of  appellant's  railroad  tracks  which  ran  east 
and  west  on  Madison  street.  The  deceased  then  drove 
at  a  gallop  around  and  past  a  hook  and  ladder  truck 
which  preceded  them,  and  upon  reaching  appellant's 
second  south  track,  collided  with  one  of  its  engines. 
The  deceased  was  thrown  from  the  buggy,  causing  in- 
juries from  which  he  died  shortly  thereafter. 

At  the  time  of  the  collision  ordinances  were  in  force 
in  the  city  of  Springfield  which  provided  that  no  rail- 
road company  should  permit  to  be  run,within  the  limits 
of  said  city,  any  passenger  train  or  car  at  a  greater 
rate  of  speed  than  ten  miles  per  hour,  nor  freight  train 
or  car  at  a  greater  rate  of  speed  than  six  miles  per 
hour;  and  further  that  the  bell  of  each  locomotive  en- 
gine should  be  rung  continually,  while  ruimkig  upon 
any  railroad  track  within  said  city;  and  every  locomo- 
tive engine,  car  or  train  of  cars,  running  in  the  night 
time  on  any  railroad  track  in  the  city,  should  keep  a 
bright  and  conspicuous  light  at  the  forward  end  of 
such  locomotive  engine,  car  or  train  of  cars. 

Upon  the  issues  as  to  whether  or  not,  at  the  time 
of  the  collision,  the  locomotive  engine  was  running  at 
a  rate  of  speed  in  excess  of  that  prescribed  by  ordi- 
nance, whether  the  head-light  of  the  same  was  burning, 
and  whether  its  bell  was  being  rung,  as  further  pro- 
vided by  the  ordinance,  the  evidence  was  close  and 
conflicting.  If  the  jury  believed  the  testimony  of  ap- 
pellee's witnesses,  we  cannot  say  that  they  were  not 
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fully  justijfied  in  finding  that  appellant  was  guilty  of 
a  violation  of  each  of  the  foregoing  ordinances. 

The  chief  ground  urged  for  reversal  is  that  the  de- 
ceased was  at  the  time  of  his  death,  violating  another 
city  ordinance  then  in  force,  which  limited  the  speed 
of  vehicles  to  six  miles  an  hour,  and  further  provided 
that  no  person  should  heedlessly  drive  any  animal  so 
as  to  come  into  collision  with  any  other  vehicle  or 
animal.  It  is  insisted  that  such  violation  contributed 
to  his  death  and,  as  a  matter  of  law,  constituted  con- 
tributory negligence  sufficient  to  bar  a  recovery  by 
appellee. 

The  evidence  shows  that  although  the  deceased  may 
have  had  the  horse  under  control  at  the  time  he  was 
injured,  he  was  nevertheless  driving  at  a  rate  of  speed 
in  excess  of  that  limited  by  the  latter  ordinance. 
Hamilton  who  was  with  him  in  the  buggy  testified 
that  the  horse  was  probably  traveling  at  the  rate  of 
fifteen  miles  an  hour  when  they  reached  the  planking 
fifteen  feet  south  of  the  track  upon  which  the  collision 
occurred.  Four  other  witnesses  estimated  the  rate  at 
from  ten  to  twenty  miles  an  hour,  and  neither  of  the 
witnesses  who  saw  the  accident  testified  to  a  lesser 
rate  of  speed  than  ten  miles  an  hour. 

It  is  contended  by  appellee  that  the  ordinance  in 
question  is  unreasonable  and  hence  should  not  be  held 
to  be  here  applicable;  and  that  a  fireman  going  to  a 
fire  is  not  bound  by  ordinances  regulating  speed  unless 
he  is  specifically  included  within  such  enactment. 
While  it  has  been  held  in  several  states  that  a  fireman 
is  not  amenable  to  such  ordinance,  on  the  ground  of 
public  policy,  and  that  such  ail  ordinance  is  enacted 
merely  to  control  those  using  the  street  for  ordinary 
purposes,  we  are  constrained  to  hold  to  the  contrary. 
The  ordinance  is  by  its  unequivocal  terms  applicable 
to  all  alike,  and  if  reasonable,  should  and  must  be 
enforced.  We  recognize  that  it  is  essential  that  fire- 
men should  be  allowed  to  reach  the  scene  of  a  fire 
within  the  shortest  possible  time  consistent  with  safety 
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to  the  public.  It  is  equally  true,  however,  that  none, 
not  even  members  of  the  fire  department,  should  be 
permitted  to  drive  over  and  along  the  public  streets 
at  a  rate  of  speed  which  might  endanger  the  lives 
and  limbs  of  the  public.  When  municipal  authorities 
have  adopted  an  ordinance,  before  a  court  is  justified 
in  holding  the  same  to  be  invalid,  the  unreasonable- 
ness or  want  of  necessity  of  such  a  measure  for  the 
public  safety  and  for  the  protection  of  life  and  prop- 
erty must  be  clearly  made  to  appear.  It  should  be 
manifest  that  the  discretion  interposed  by  the  munici- 
pal authorities  has  been  abused.  C.  &  A.  E.  B.  Co. 
v.  Averill,  224  HI.  516. 

The  city  council  of  Springfield,  in  the  exercise  of  the 
discretion  reposed  in  it  by  law,  did  not  see  fit  to  ex- 
cept or  exempt  firemen  from  the  operation  of  the  ordi- 
nance in  question.  It  may,  therefore,  be  reasonably 
presumed  that  it  was  the  judgment  of  that  body  that 
the  interests  of  the  public  did  not  demand  such  ex- 
ceptions or  exemptions.  The  question  as  to  what  is 
demanded  by  public  policy  can  best  be  determined^  by 
the  legislative  body  which  represents  the  public,  and 
we  are  therefore  reluctant  to  hold  that  the  passage 
of  the  ordinance  under  consideration  constituted  so 
clear  an  abuse  of  discretion  as  to  render  the 'same 
unreasonable  and  void. 

Appellee's  intestate  at  the  time  he  met  with  the  in- 
juries which  caused  his  death  was  therefore  violating 
a  valid  and  binding  ordinance  of  the  city.  That  he 
would  not  have  been  injured  otherwise  is  obvious. 
The  ordinance  was  such  a  one  as  the  city  was  author- 
ized to  enadt,  and  therefore  had  the  force  and  effect 
of  a  statute.  Its  violation  by  the  deceased  constituted, 
as  a  matter  of  law,  a  prima  facie  case  of  negligence 
on  his  part  which  was  not  overcome  by  the  evidence. 
Such  violation  contributed  to  the  ipjury  which  resulted 
in  his  death.  *' Contributory  negligence  is  nothing 
more  or  less  than  negligence  on  the  part  of  the  plaint- 
iff, and  the  rules  of  law  applicable  to  negligence  of  a 
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defendant  are  applicable  thereto/'  Beach  on  Con- 
tributory Negligence,  sec.  161;  Village  of  Clayton  v. 
Brooks,  150  111.  97. 

It  follows  that  no  recovery  can  be  had  for  the  death 
of  appeUee's  intestate,  notwithstanding  the  same  was 
due  in  part  to  the  negligence  of  appellant. 

The  judgment  of  the  Circuit  Court  will  therefore 
be  reversed  without  remanding  the  cause  for  another 
trial. 

Reversed. 

Finding  of  fact:  We  find  that  at  the  time  G.  F.  W. 
Scheevers  received  the  injuries  which  resulted  in  his 
death,  he  was  not  in  the  exercise  of  due  care  and 
caution  for  his  own  safety,  and  that  such  lack  of  care 
contributed  to  said  injuries. 


James  H.  Galway  et  al.  y.  May  B.  Galwaj. 

Decbeb — when  cannot  be  complained  of.  A  decree  entered  bj  con- 
sent is  not  properly  the  subject  either  of  appeal  or  complaint  by 
assignment  of  errors. 

Partition  proceeding,  Error  to  the  Circuit  Court  of  Edgar 
county;  the  Hon.  J.  W.  Craig,  Judge,  presiding.  Heard  In  this 
court  at  the  November  term,  1906.  Affirmed.  Opinion  filed  June 
1,  1907. 

Van  Sellab  &  Van  Sellab,  for  plaintiffs  in  error. 
H.  S.  Tan  NEB,  for  defendant  in  error, 

Mb,  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

This  writ  is  prosecuted  to  review  a  decree  in  parti- 
tion rendered  in  a  proceeding  wherein  defendant  in 
error  was  complainant  and  plaintiffs  in  error  defend- 
ants. 
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The  facts  involved  are  the  following:  William  Gal- 
way  died  testate,  leaving  defendant  in  error,  his 
widow,  but  no  children  or  descendants  of  children, 
him  surviving.  The  widow  renounced  the  provisions 
of  the  will  in  her  favor  and  filed  a  bill  for  the  parti- 
tion of  the  real  estate  of  which  her  husband  died  seized, 
claiming  certain  interests  therein,  to  which  bill  plaint- 
iffs in  error,  who  were  legatees  and  devisees  imder 
the  will,  were  made  parties  defendant.  An  answer 
denying  that  the  complainant  was  entitled  to  the  in- 
terest claimed  by  her,  and  a  cross-bill  setting  up  the 
interests  of  the  parties  as  claimed  by  the  defendants, 
were  filed  by  them.  Thereafter,  on  December  5, 1905,  a 
decree  was  rendered  by  the  chancellor,  without  the 
intervention  of  commissioners,  partitioning  the  real 
estate  between  the  parties  and  vesting  the  fee  of  each 
tract  in  the  respective  party  to  whom  it  was  assigned. 
The  decree  provided  that  the  fees  of  complainant's 
solicitors,  in  the  sum  of  $2,500,  be  apportioned  be- 
tween the  parties  according  to  their  respective  shares. 
On  January  5,  1906,  the  defendants  filed  a  motion 
seeking  to  vacate  the  portion  of  the  decree  relating 
to  solicitors'  fees  upon  the  ground  that  the  interests 
of  the  parties  were  not  correctly  set  out  in  the  bill. 
The  chancellor  overruled  the  motion,  whereupon  the 
defendants  sued  out  this  writ  of  error.  It  will  be 
unnecessary  to  determine  the  propriety  of  the  provis- 
ion of  the  decree  of  which  complaint  is  made,  for 
the  reason  that  we  are  of  opinion  that  the  decree  in 
its  entirety  was  entered  by  and  with  the  consent  of 
all  parties  in  interest. 

Upon  its  face  it  recites  the  presence  of  all  the  defend- 
ants by  their  solicitors;  the  entry  of  the  appearance 
of  the  defendant,  Cusack,  and  his  consent  that  the 
decree  might  be  entered;  also,  that  the  complainant 
and  the  defendants,  other  than  Cusack,  **have  agreed 
as  hereinafter  found  by  the  court."  "While  it  does  not 
expressly  recite  that  the  parties  consented  to  the  al- 
lowance of  the  solicitors'  fees,  we  cannot  escape  the 
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conQlusion  that  the  decree  was  understood  by  all,  in- 
cluding the  chancellor,  to  have  been  a  consent  decree. 
Counsel  for  plaintiffs  in  error  admit  in  their  argu- 
ment filed  in  this  court,  that  they  were  present  when 
proof  was  introduced  as  to  the  amount  of  fees  to  be 
allowed  and  the  decree  shows  that  they  were  present 
when  the  same  was  signed.  It  does  not  appear  that 
any  objection  was  interposed  thereto  until  some  thirty 
days  thereafter,  at  which  time  the  only  reason  as- 
signed for  the  modification  of  the  decree  was  tliat  the 
bill  did  not  correctly  state  the  interests  of  the  parties. 

The  claim  that  the  decree  or  any  of  its  terms  was 
entered  without  the  knowledge  or  consent  of  the  de- 
fendants, or  either  of  them,  was  at  no  time  made. 

A  decree  entered  by  consent  of  the  parties,  as  shown 
by  the  decree  itself  or  by  other  evidence  consistent 
with  the  record,  cannot  be  appealed  from,  nor  can 
error  be  assigned  upon  it.  Krieger  v.  Krieger,  221 
HI.  479. 

The  decree  is  afiirmed. 

Affirmed. 


Commissioners  of  Highways  of  Eldorado  Township^  Mc- 
Donough  County,  v.  John  N.  Foster. 

1.  CHANCErx(» — effect  given  to  findings  of  fact.  Findings  of 
fact  by  a  chanceUor  are  entitled  to  as  much  weight  upon  contro- 
verted questions  of  fact  as  is  the  verdict  of  a  jury. 

2.  Highway  commisstonebs — rights  and  obligations  of^  to  under- 
take to  drain  public  highway.  Where  highway  commissioners  un- 
dertake to  drain  a  public  highway,  they  possess  the  same  rights 
and  are  governed  by  the  same  rules  as  are  adjoining  landowners, 
who  may  undertake  to  drain  their  own  lands,  except  where  they 
proceed  under  the  eminent  domain  laws  of  the  state. 

3.  HiGiiWAT  COMMISSIONERS — When  injunction  lies  against 
Where  highway  commissioners  attempt  to  divert  water  from  its 
natural  course  and  drain  it  upon  the  land  of  another,  they  will  be 
enjoined  at  the  instance  of  the  owner  of  the  land  upon  which  the 
water  is  proi^osed  to  be  turned. 
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Bill  in  equity.  Error  to  the  Circuit  Court  of  McDonough  county; 
the  Hon.  John  A.  Ghat,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

Neece  &  Elting  and  Chables  W.  Flack,  for  plaint- 
iflfs  in  error. 

Shebman,  Tunnici^ifp  &  GuMBABT,  for  defendant  in 
error. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

This  is  a  bill  in  equity  by  which  the  defendant  in 
error  seeks  to  enjoin  the  plaintiffs  in  error  from  re- 
moving the  filling  or  daiA  by  them  placed  in  a  ditch 
in  a  certain  highway,  from  in  any  manner  interfering 
with  the  defendant  in  error  filling  said  ditch  and  from 
ever  in  the  future  digging  or  causing  to  be  dug,  any 
ditch  or  ditches  iij  said  highway.  A  decree  was  entered 
substantially  in  accordance  with  the  prayer  of  the  bill, 
to  reverse  which  decree  this  writ  of  error  is  prose- 
cuted. 

Defendant  in  error,  Foster,  is  the  owner  and  in  pos- 
session of  the  northeast  quarter  of  section  10,  in  town- 
ship 4,  in  the  county  of  McDonough.  One  Russell  is 
the  owner  of  the  northwest  quarter  of  section  10,  and 
one  Deane  of  the  southwest  quarter  of  section  3,  in  said 
township.  The  southeast  quarter  of  section  4,  in  said 
township,  is  known  as  the  Mershon  land.  There  is 
a  public  highway  running  east  and  west  on  the  north 
side  of  the  lands  owned  by  Foster  and  Russell,  and 
along  the  south  side  of  the  Deane  and  Mershon  lands, 
and  another  public  highway  running  north  and  south 
on  the  west  side  of  the  Russell  land  and  between  the 
Deane  and  Mershon  lands. 

There  is  evidence  tending  to  show,  and  the  chan- 
cellor found,  that  plaintiffs  in  error  had,  prior  to  the 
filing  of  the  bill,  caused  a  ditch  to  be  dua:  on  the  south 
side  and  near  the  west  end  of  said  first  descril>od  high- 
way, through  a  raise  or  knoll,  about  two  and  a  half 
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feet  in  height;  that  they  also  caused  a  culvert  to  be 
placed  across  the  last  described  highway,  immediately 
west  of  said  described  lands  and  near  the  intersec- 
tion of  the  two  highways,  which  ditch  and  culvert 
would  interfere  with  and  interrupt  the  running  of  sur- 
face water  from  the  intersection  of  said  highways  in 
a  southerly  direction  to  and  upon  the  land  north  and 
west  thereof  as  was  its  natural  course,  and  cause  it 
to  flow  in  an  easterly  direction  through  said  ditch 
and  along  the  said  east  and  west  highway  and  empty 
upon  the  land  of  defendant  in  error,  at  a  place  where 
it  would  not  otherwise  empty. 

The  chief  issues  here  involved  are  of  fact.  While 
the  evidence  is  somewhat  conflicting,  the  chancellor  has 
found  the  material  averments  of  the  bill  to  be  true.  His 
finding  is  entitled  to  as  much  weight  on  controverted 
questions  of  fact  as  the  verdict  of  a  jury.  Such  find- 
ings cannot  be  said  to  be  manifestly  against  the  weight 
of  the  evidence,  and  we  are  therefore  not  at  liberty  to 
disturb  the  same.  Haug  v.  Haug,  193  111.  645.  More- 
over, we  have  carefully  read  the  record  in  connection 
with  the  plat  appearing  therein  and  are  of  opinion 
that  the  findings  of  fact  incorporated  in  the  decree 
are  well  supported  by  the  evidence. 

The  decree  is  therefore  warranted  and  proper  under 
the  well-settled  law  applicable  to  such  facts.  Where 
commissioners  of  highways  undertake  to  drain  a  pub- 
lic highway,  they  possess  the  same  rights  and  are 
governed  by  the  same  rule  as  adjoining  landowners, 
who  may  undertake  to  drain  their  own  lands,  except 
where  they  proceed  under  the  eminent  domain  laws  of 
the  state.  Young  v.  Com.  Highways,  134  HI.  569; 
Barnard  v.  Com.  Highways,  172  111.  391;  Davis 
V.  Com.  of  Hijorhwa-^.  1+3  111.  9.  While  the  man- 
ner of  improvinsr  highways  is  left  principally  to  the 
wise  discretion  of  the  commissioners  of  highways,  and 
in  the  exercise  of  the  duties  irpposed  on  them  by  law, 
they  cannot  be  interfered  with,  unless  they  invade 
some  private  right  of  the  citizen,  in  draining  a  pub- 
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lie  road  they  have  no  right  to  divert  the  water  from 
its  natural  course,  and  drain  it  upon  the  land  of  an- 
other. If  they  attempt  to  do  so  they  may  be  enjoined 
by  a  court  of  equity  at  the  suit  of  the  owner  of  the 
land  upon  which  the  water  is  proposed  to  be  turned. 
Young  V.  Com.  of  Highways,  supra. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Afirmed. 


The  Jones  &  Adams  Company  y.  Consolidated  Coal  Com- 
pany of  8t.  Louis. 

CONTBACT — Strike  clauae  excusing  performance  construed.  Held, 
that  under  a  fair  and  reasonable  construction  of  the  contract 
In  question  in  this  case  only  such  strikes  excused  performance  as 
directly  prevented  such  performance. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  Jakes  A.  Cbeighton,  Judge,  presiding.  Heard  In  this 
court  at  the  November  term»  1906.  Affirmed.  Opinion  filed  June  1, 
1907. 

EuNNELLs  &  BuRBY  and  Hamilton  &  Catron,  for 
appellant. 

Lawrence  &  Foj^som,  Forman  &  Whitnel  and  Pat- 
ton  &  Patton,  for  appellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

The  pleadings  and  issues  involved  in  this  cause  are 
sufficiently  stated  in  the  opinion  of  this  court  upon  a 
former  appeal,  reported  in  120  111.  App.  139. 

Upon  remandment  of  the  cause  another  trial  was  had 
resulting  in  a  judgment  in  favor  of  the  plaintiff  for 
$7,977.63,  to  reverse  which  the  defendant  prosecutes 
the  present  appeal. 

A  number  of  questions  which  were  considered  and 
determined  upon  such  former  appeal  are  again  pre- 
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sented  and  argued.  We  adhere  to  the  views  there  ex- 
pressed upon  the  questions  as  to  whether  under  the 
contract  between  the  parties  the  cars  upon  which  the 
coal  was  to  be  delivered  were  to  be  furnished  by  the 
vendor  or  vendee,  the  competency  of  evidence  tending 
to  show  a  practical  contemporaneous  construction  by 
the  parties  of  the  contract  in  that  respect,  and  whether 
or  not  the  contract  was  to  any  extent  illegal  and  void 
under  the  statute  relating  to  options. 

Upon  the  last  trial  substantially  the  same  corre- 
spondence offered  and  admitted  upon  the  former  trial 
was  again  introduced  in  evidence.  Notwithstanding 
the  able  and  elaborate  arguments  of  counsel,  we  are 
still  of  opinion  that  such  evidence  was  not  only  com- 
petent, but  was  sufficient  to  justify  the  jury  in  finding 
that  appellant  by  its  conduct  construed  the  coijitract 
as  imposing  upon  it  the  duty  to  furnish  the  cars  in 
question. 

It  is  contended  that  no  substantial  damages  were 
shown  by  competent  evidence.  It  is  not  controverted  • 
that  during  the  period  of  time  covered  by  the  contract, 
appellee  demanded,  and  appellant  failed  to  deliver 
30,610  tons  of  coal  more  than  was  delivered  by  appel- 
lant. The  witness.  Hill,  called  by  appellee,  testified  that 
during  the  term  covered  by  the  contract,  the  market 
price  of  coal  at  and  in  the  vicinity  of  Springfield,  the 
place  of  delivery,  varied  from  $1.75  per  ton  in  October, 
1902,  to  $3.50  and  $3.75  in  the  following  December  and 
January,  and  that  it  then  receded  to  $1.50  in  February 
and  $1  in  March.  No  evidence  to.  the  contrary  was 
adduced  by  appellant,  but  in  support  of  the  claim  that 
these  prices  did  not  represent  the  true  market  value, 
evidence  was  introduced  by  appellant  which  tended  to 
show  that  during  the  time  in  question  an  unlawful  com- 
bination of  coal  operators  and. dealers,  known  as  the 
Northern  Illinois  Soft  Coal  Association,  and  which 
controlled  the  output  of  coal  in  Northern  Illinois,  about 
one-fifth  of  the  total  product  of  the  state,  was  en- 
gaged  in  regulating  and  raising  the  price  of  coal  in 
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Cliicago  and  vicinity.  That  during  the  same  time  a 
large  quantity  of  coal  was  accumulated  by  speculators, 
in  an  attempt  to  *  ^corner''  the  market,  which  coal  was 
stored  upon  cars  in  the  terminal  railroad  yards  in  and 
aroumd  Chicago.  That  this  tended  to  cause  not  only 
an  unusually  high  and  erratic  market  at  Chicago,  but 
also  created  a  scarcity  of  cars. 

It  is  insisted  by  appellant  that  in  view  of  the  fore- 
going evidence,  it  necessarily  follows  that  the  prices 
shown  by  the  evidence  were  temporarily  inflated,  and 
based  upon  an  unlawful  market,  and  were  therefore  not 
properly  to  be  considered  in  estimating  the  damages. 
Appellee  contends  that  inasmuch  as  the  parties  to 
the  alleged  unlawful  combination  referred  to,  neither 
sold  or  shipped  coal  to  the  Springfield  market,  it  could 
not  have  affected  the  prices  there,  and  Sweet,  one  of 
its  witnesses,  testified  that  the  scarcity  of  coal  in  the 
west  was  the  cause  of  the  higher  prices  and  that  the 
action  of  the  combination  in  question  did  not  affect 
the  prices,  even  at  Chicago.  The  question  was  one  for 
the  determination  of  the  jury  and  we  cannot  say  that 
their  finding  that  the  market  prices  of  coal  at  Spring- 
field during  the  term  of  the  contract  were  those  fixed 
by  Hill  and  others  of  appellee's  witnesses,  was  so 
clearly  contrary  to  the  evidence  as  to  warrant  our 
disturbing  the  same. 

The  contract  between  the  parties  contained  the  fol- 
lowing clause:  **It  being  understood  and  agreed  that 
said  first  party  (appellant)  will  not  be  required  to 
furnish  coal  under  its  agreement  during  any  portion 
of  the  time  when  prevented  by  strikes,  unavoidable 
accidents  or  other  causes  beyond  its  control  from 
handling  the  product  of  the  mine  from  which  the  coal 
herein  provided  for  is  produced.'*  The  evidence  tends 
to  show  that,  beginning  in  the  summer  of  the  year 
1902,  a  strike  occurred  in  the  anthracite  coal  fields  of 
Pennsylvania  and  elsewhere  which  lasted  until  about 
November  of  that  year.  That  in  consequence  many 
cars  ordinarily  used  in  the  west  were  caused  to  go  east 
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loaded  with  coal  for  consranption  in  that  territory, 
causing  a  scarcity  of  cars  in  Illinois  from  Septem- 
ber until  March.  Appellant  requested  the  court  to 
instruct  the  jury  that  if  they  believed  from  the  evi- 
dence that  the  defendant  was  prevented  from  deliver- 
ing to  the  plaintiff  any  coal  called  for  by  the  con- 
tract, by  strikes,  unavoidable  accidents  or  other  causes 
beyond  the  defendant's  control,  then  it  could  not  be 
held  liable  for  a  failure  to  deliver  such  coal;  and 
further  that  such  strikes  might  include  not  only  those 
of  the  defendant's  own  employes  but  any  other  strike 
influencing  the  defendant's  ability  to  furnish  such 
coal.  The  court  refused  to  so  instruct  the  jury,  but 
did  instruct  them  that  the  so-called  ''anthracite  strike" 
could  not  be  considered  by  them  as  a  strike  within  the 
exception  in  the  contract  which  exempted  defendant 
from  furnishing  coal  when  prevented  by  strikes.  It 
is  insisted  that  this  was  error.  We  are  of  opinion 
that  the  ruling  of  the  court  upon  these  instructions  was 
proper.  Under  a  fair  and  reasonable  construction  of 
the  contract  in  this  regard  only  such  strikes  were  in- 
tended to  excuse  performance  as  directly  prevented 
appellant  from  handling  the  product  of  its  mines. 
While  the  shortage  of  cars  may  have,  to  some  extent, 
been  due  to  the  ''anthracite  strike,"  such  strike  was, 
as  shown  by  the  evidence,  at  the  most,  but  one  of  sev- 
eral contributing  causes.  It  cannot  be  said  to  have 
been  the  primary  or  chief  cause,  as  was  contemplated 
by  the  contract.  Moreover,  with  the  limitation  re- 
ferred to,  the  jury  were  fully  instructed  that  any 
strike,  unavoidable  accident  or  other  cause  that  pre- 
vented the  defendant  from  handling  the  product  of 
its  mines  during  any  period  of  time,  would  operate 
to  relieve  it  from  performance  of  the  contract  during 
such  time;  and  further  that  in  the  event  of  any  in- 
ability to  obtain  cars  arising  from  causes  beyond  the 
control  of  the  defendant,  the  plaintiff  could  not  re- 
cover on  account  of  any  coal  which  it  was  thus  pre- 
vented from  delivering.    The  issue  of  fact  was  thus 
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directly  and  fairly  presented  to  the  jury  and  they 
were  properly  instructed  as  to  the  law  applicable  to 
the  facts  as  they  found  them.  The  evidence  fails  to 
show  that  at  any  time,  for  any  reason,  appellant  was 
wholly  prevented  from  handling  the  product  of  its 
mines.  On  the  contrary  it  appears  that  it  received, 
filled  and  shipped  cars  of  coal  almost  daily  during 
the  entire  period  covered  by  the  contract. 

The  evidence  also  shows  that  during  the  time  appel- 
lant received  many  more  cars  than  would  have  baen 
sufficient  to  supply  appellee  with  the  coal  called  for  by 
the  contract.  It  is  claimed  by  appellant,  and  there  is 
evidence  tending  to  show,  that  some  of  these  cars  were 
furnished  by  the  railroads  or  other  customers  of  ap- 
pellant, with  binding  conditions  as  to  their  use,  and 
were  therefore  hot  available  for  use  in  filling  appel- 
lee's contract.  It  does  not  definitely  appear,  however, 
how  many  of  the  cars  in  question  were,  for  the  reasons 
stated,  not  available  for  general  commercial  purposes. 
The  burden  rested  upon  appellant,  to  show  by  the 
greater  weight  of  the  evidence,  that  it  was  prevented 
by  the  causes  enumerated  in  the  contract,  from  han- 
dling in  whole  or  part,  the  product  of  its  mine. 
It  was  difficult  for  the  jury  to  determine  from  the  evi- 
dence to  what  extent,  if  any,  such  causes  existed.  The 
question  was  peculiarly  for  their  determination,  and 
in  this  state  of  the  proof  we  are  not  inclined  to  hold 
that  the  finding  that  appellant  was  not  to  any  extent 
so  prevented,  was  clearly  and  manifestly  against  the 
evidence. 

The  given  instructions  state  the  law  applicable  with 
substantial  accuracy,  and  those  refused  were  prop- 
erly so. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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People's  Bank,  Trustee^  et  al«  t«  American  National 

Bank. 

1  CoBPOBATioN — When  individual  deht  of  ownern  af,  wiU  he  en- 
forced  against.  Where  a  corporate  buBlneas  is  owned  in  the  en- 
tirety by  persons  who  have  borrowed  money  for  the  express  porpoBe 
of  purchasing  such  corporate  business  and  who  have  in  fact  par- 
chased  such  corporate  business  with  the  money  so  borrowed*  the 
debt  so  created  will  be  enforced  against  the  corporation. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  McLean 
county;  the  Hon.  Colobtin  D.  Mtebs,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1906.  Affirmed.  Opinion  filed 
June  1,  1907. 

LiLLABD  &  Wn-UAMs,  E»  E.  Donnelly  and  H.  D. 
Spencer,  for  appellants. 

John  E.  Pollock,  for  appellee. 

Mb.  Justice  Puterbauqh  delivered  the  opinion  of 
the  court. 

This  is  a  bill  in  chancery  in  the  nature  of  a  bOl  of 
interpleader,  filed  by  the  People's  Bank  of  Blooming- 
.  ton,  Illinois,  against  the  American  National  Bank  of 
Findlay,  Ohio,  and  others.  The  bill  avers  and  the  evi- 
dence adduced  on  the  hearing  discloses  the  following 
facts:  On  March  30,  1906,  the  Schneider  Shoe  Com- 
pany, a  corporation  organized  and  doing  business  nn* 
der  the  laws  of  Illinois,  and  engaged  in  the  retail  boot 
and  shoe  business  in  Bloomington,  Illinois,  being  in- 
solvent, prepared  a  statement  of  its  financial  condition, 
showing  the  approximate  value  of  its  assets  and  its 
approximate  liabilities,  so  far  as  it  is  claimed  to  know 
them,  copies  of  which  were  sent  to  each  of  its  cred- 
itors together  with  an  offer  to  turn  its  assets  over  to 
the  People's  Bank,  as  trust 3e,  to  sell  and  collect  the 
same  and  distribute  the  prc»ceeds  thereof  among  the 
creditors  of  said  Schneider  Shoe  Company.  All  of 
the  creditors  in  question  accej^ted  the  propositioA.   The 
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People's  Bank  proceeded  to  execute  the  trust  and  after 
having  done  so,  had  on  hand  a  total  net  sum  sufficient 
to  pay  about  78  per  cent,  upon  the  claims  of  the  then 
known  creditors.  At  this  time  appellee,  The  American 
National  Bank  of  Findlay,  Ohio,  presented  to  the 
trustee  a  note  for  about  $1,050  signed  by  the  Schneider 
Shoe  Company  and  George  W.  Hall  and  Lottie  P.  Hall, 
and  demanded  that  the  same  be  treated  as  a  part  of 
the  indebtedness  of  the  shoe  company  and  be  paid  pro 
rata  out  of  the  fund  in  the  hands  of  the  trustee,  threat- 
ening in  case  of  a  refusal,  to  institute  legal  proceed- 
ings. Certain  of  the  creditors  of  the  shoe  company, 
upon  learning  of  the  claim  of  appellee,  protested  against 
the  payment  of  any  part  of  the  fund  in  question,  and 
threatened  in  the  event  of  such  payment  beiQg  made,  to 
bring  suit  against  the  trustee  for  the  amount  so  paid, 
upon  the  ground  that  the  note  in  question  was  that  of 
George  W.Hall  and  Lottie  P.  Hall,  only,  and  not  that  of 
the  shoe  company,  and  that  the  name  of  the  said  shoe 
company  was  signed  to  said  note  without  its  authority. 
Appellee  and  a  number  of  the  protesting  creditors  en- 
tered their  appearance  and  stipulated  to  waive  further 
pleadings  and  an  interlocutory  decree  of  interpleader, 
and  to  submit  the  issue  as  to  whether  appellee  was  enti- 
tled to  a  distributive  share  of  the  fund,  upon  the 
evidence. 

The  chancellor,  upon  hearing,  decreed  that  the  com- 
plainant pay  the  American  National  Bank  the  sum 
of  $795,  its  pro  rata  share  of  the  fund.  From  such 
decree  the  complainant  and  objecting  creditors  afore- 
said, prosecute  this  appeal. 

The  evidence  shows  that  in  March,  1900,  one  Wake- 
field and  others,  for  the  purpose  of  carrying  on  the 
retail  boot  and  shoe  business  in  the  city  of  Bloooming- 
ton,  Illinois,  organized  a  corporation  called  Schneider 
Shoe  Company  with  a  capital  stock  of  $15,000.  In 
April,  1904,  George  W.  Hall  and  Lottie  P.  Hall,  his 
wife,  bought  the  entire  capital  stock  of  said  corpora- 
tion for  the  sum  of  $16,000.    The  capital  stock  was 
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reduced  to  $11,000  and  George  W.  Hall,  who  was 
elected  the  president  of  the  company,  thereafter  man- 
aged the  business  until  the  corporation  became  in- 
solvent and  executed  an  assignment  as  averred  in  the 
bill. 

Trior  to  the  purchase  of  said  capital  stock,  Hall,  who 
was  then  residing  at  Findlay,  Ohio,  applied  to  the 
cashier  of  appellee  at  Findlay  for  a  loan  of  $1,500, 
which  he  stated  was  to  be  invested  in  the  shoe  busi- 
ness at  Bloomington,  Illinois.  He  and  his  wife  signed 
a  note  payable  to  appellee  for  the  sum  of  $1,500,  the 
proceeds  of  which  were  paid  to  Hall  by  a  draft,  which 
he  used  in  part  payment  for  the  capital  stock  of  the 
Schneider  Shoe  Company.  The  original  note  to  the 
bank  was  dated  March  26,  1904,  and  was  renewed  in 
September,  1904,  March,  1905,  and  September,  1905, 
all  of  said  renewal  notes  being  signed  by  Hall  and  his 
wife.  At  the  maturity  of  the  last  note  on  November 
14,  1905,  appellee  refused  to  renew  the  same,  and 
thereafter  Hall  made  monthly  payments  thereon  until 
the  amount  due  was  but  about  a  thousand  dollars.  On 
March  30,  1906,  appellee  received  the  statement  and 
proposition  hereinbefore  referred  to,  requesting  the 
various  creditors  of  the  Schneider  Shoe  Company  to 
consent  to  the  appointment  of  the  People's  Bank  as 
trustee.  Oeff,  the  cashier  of  appellee,  at  once  visited 
Bloomington,  and  at  his  request,  Hall  signed  the  name 
of  the  Schneider  Shoe  Company  to  the  note.  Neither 
Oeff  nor  the  other  officers  of  appellee  had  prior  to  that 
time  any  knowledge  of  the  existence  of  the  corpora- 
tion. 

There  is  some  conflict  in  the  evidence  as  to  whether 
or  not  Hall  purchased  the  capital  stock  of  the  corpora- 
tion, or  merely  the  stock  of  merchandise  owned  by  it. 
In  support  of  the  former  contention,  a  written  contract 
was  introduced  in  evidence,  between  Wakefield  and 
others,  the  former  owners  of  the  capital  stock,  and 
Hall,  which  recites  in  substance  that  Hall  had  pur- 
chased and  was  to  pay  for  the  "stock"  of  the  Schneider 
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Shoe  Company  the  sum  of  $15,000;  that  the  smn  of 
$9,000  was  to  be  paid  therefor  upon  invoice ;  and  that 
the  ** shares  of  stock''  purchased  were  to  be  assigned 
by  the  vendors  in  blank  and  delivered  to  and  held  by 
the  People's  Bank  until  the  balance  of  the  purchase 
price  was  paid  in  the  manner  and  at  the  time  therein 
provided.  Hall  testified  that  notwithstanding  the  re- 
citals of  such  contract,  what  he  bought  was  the  stock  of 
goods.  The  evidence  tends  to  show  further  that  in  his 
dealings  with  some  of  the  creditors  Hall  did  business 
as  the  Schneider  Shoe  Company  and  with  others  under 
the  name  of  George  W.  Hall,  and  that  he  reported  to 
one  commercial  agency  under  the  corporate  name, 
and  to  another  under  his  individual  name. 

We  do  not  consider  the  question  as  material  or 
controlling.  For  the  purpose  of  this  proceeding, 
which  is  purely  equitable,  we  regard  the  certificates 
of  stock  as  being  but  evidence  of  ownership  of  the 
merchandise;  and  the  assignment  of  the  same,  in 
blank,  as  but  a  convenient  method  adopted  by  the 
parties  for  the  transfer  of  the  title  to  such  merchan- 
dise, and  the  preservation  of  a  lien  thereon  for  the 
security  of  the  vendors.  In  other  words,  the  trans- 
fer of  the  certificates  was  formal  only^  the  real  trans- 
action being  the  purchase  of  the  merchandise.  The 
trustee  look  and  has  no  greater  interest  or  better  title 
to  the  merchandise  or  its  proceeds  than  had  Hall. 
Schwartz  v.  Messinger,  167  111.  474 ;  Davis  v.  Dock  Co., 
129  111.  180.  The  evidence  satisfactorily  establishes 
that  appellee  extended  credit  to  Hall  solely  upon  his 
representation  that  he  intended  using  the  money  loaned 
to  him  in  part  purchase  of  the  stock  of  goods,  and  that 
it  was  so  used.  Inasmuch  as  Hall  and  his  wife  Qwned 
and  controlled  all  of  the  capital  stock  of  the  corpora- 
tion, he  was  in  fact  but  carrying  on  the  business  in  the 
name  of  the  corporation.  The  doctrine  of  ultra  vires 
invoked  by  appellant  is  inapplicable.  The  facts  in 
Wheeler  v.  Home  Savings  Bank,  188  HI.  34,  cited  by 
appellants,  diflfer  from  those  here  involved  in  that 
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there  the  insolvent  corporation  received  no  benefit 
whatever  from  the  debt  contracted  by  its  president  and 
was  therefore  not  responsible  for  the  same  either  in 
law  or  eqnity. 

Inasmuch  as  the  money  represented  by  the  note  held 
by  appellee  was  used  in  the  business  conducted  bv 
Hall,  equity  demands  that  it  be  paid  pro  rata  from  the 
proceeds  of  such  business  without  regard  to  the  name 
or  style  under  which  the  same  was  conducted  or  the 
particular  form  of  the  evidence  of  the  indebtedness. 

The  decree  of  the  Circuit  Court  is  accordingly  af- 
firmedk 

Affirmed. 


City  of  Macomb  t.  County  of  McDonough. 

1.  Paupers — when  county  liat>le  to  city  for  expendituren  in  fur- 
niBhing  medical  aid,  etc.  Where  a  county  after  notice  of  the  neces- 
sity therefor  fails  to  care  for  poor  persons,  as  provided  by  section 
24  of  the  Pauper  Act,  and  a  city  does  so,  such  city  may  recover  from 
the  county  the  amount  expended  by  it  for  that  purpose,  if  reasonable, 
and  notice  to  any  one  of  the  members  of  the  county  board  is  suffi- 
cient. 

2.  Instruction — when  giving  of,  containing  a'bstract  propoiition 
of  law,  erroneous.     An  instruction  containing  an  abstract  propo-* 
sition  of  law  is  grolind  for  reversal  where  its  tendency  would  be 
to  mislead  the  Jury. 

Assumpsit  Error  to  the  Circuit  Ck>urt  of  McDonough  county: 
the  Hon.  J.  A.  Gray,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1906.  Reversed  and  remanded.  Opinion  filed  June 
1,  1907. 

Habbt  M.  Tableb  and  Phh^ip  E.  Elting,  for  plaintiff 
in  error. 

William  H.  Nbece,  for  defendant  in  error. 

Mb.  Justice  Putebbatjgh  delivered  the  opinion  of 
the  court. 
This  is  an  action  in  assumpsit  by  appellant  against 
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appellee  for  the  recovery  of  money  alleged  to  have 
been  expended  by  said  city  for  necessary  board,  nurs- 
ing and  medical  aid  rendered  to  poor  persons  aflSiicted 
with  small-pox.  A  trial  by  jury  resulted  in  a  verdict 
in  favor  of  the  defendant,  to  reverse  which  the  plaint- 
iff appeals.  The  declaration  alleges  that  on  August 
15, 1901,  there  were  in  the  city  of  Macomb,  divers  per- 
sons, residents  of  the  defendant  county,  who  were 
afflicted  with  small-pox,  and  were  poor  persons,  not 
having  money  or  property  with  which  to  pay  their 
board,  nursing  and  medical  aid  and  who  were  not 
properly  provided  for,  of  all  of  which  the  defendant 
through  its  officers  then  and  there  had  notice;  that 
although  it  was  its  duty  to  provide  said  poor  persons 
with  board,  nursing  and  medical  aid,  the  defendant 
neglected  and  refused  so  to  do ;  that  the  plaintiff,  by  its 
board  of  health,  then  and  there  deeming  it  necessary 
that  immediate  steps  be  taken  to  protect  the  lives  of 
said  poor  persons,  and  to  prevent  the  spread  of  said 
disease,  procured  and  furnished  the  board,  nursing 
and  medical  aid  necessary  to  be  rendered  to  such  poor 
persons  and  paid  out  therefor,  for  the  use  of  the 
defendant,  the  sum  of  $2,000;  that  afterward  the  plaint- 
iff presented  a  statement  in  writing  of  its  reasonable 
charges  in  that  behalf  to  the  county  board  of  the  de- 
fendant county,  by  reason  whereof  the  defendant  be- 
came liable  to  and. promised  to  pay  the  same  to  the 
plaintiff,  etc.  To  such  declaration  the  plea  of  general 
issue  was  interposed.  The  evidence  tends  to  show  that 
on  July  5,  1901,  the  following  persons  residing  in 
Macomb  were  afflicted  with  small-pox,  viz.:  seven 
members  of  the  Leach  family,  who  were  confined  in 
quarantine :  eight  members  of  the  Einehart  and  Ever- 
man  families,  all  in  quarantine  at  the  Breeden  house; 
and  ^ight  young  men  and  women,  who  were  detained  at 
the  pest  house  provided  by  the  city.  The  evidence  fur- 
ther tends  to  show  that  upon  learning  of  the  prevalence 
of  the  disease,  the  board  of  health  of  the  city  of 
Macomb  held  a  meeting,  and  that  afterward,  Smithers, 
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the  clerk  of  the  board,  notified  supervisor  Barley,  the 
ex-officio  overseer  of  the  poor  for  the.  city  of  Macomb, 
that  the  board  of  health  had  concluded  to  take  charge 
of  the  small-pox  cases  themselves ;  that  they  had  looked 
up  the  law  and  found  that  the  board  had  the  same 
rights  that  the  supervisors  had,  and  that  Barley  re- 
sponded ''All  right,  I  don^t  want  to  look  after  it  any- 
way.   I  am  glad  to  get  out  of  it/* 

Appellant  predicates  its  right  of  recovery  upon  sec- 
tion 24  of  the  statute  entitled  *•  Paupers'*  then  in  force, 
which  reads  as  follows:  ''When  ^ny  non-resident  or 
any  person  not  coming  within  the  definition  of  a  pau- 
per of  any  county,  or  town,  shall  fall  sick,  not  having 
money  or  property  to  pay  his  board,  nursing  and  med- 
ical aid,  the  overseers  of  the  poor  of  the  town  or  pre- 
cinct in  which  he  may  be,  shall  give,  or  cause  to  be 
given,  to  him  such  assistance  as  they  may  deem  neces- 
sary and  proper,  or  cause  him  to  be  conveyed  to  his 
home,  subject  to  such  rules  and  regulations  as  the 
county V  board  may  prescribe  and  if  he  shall  die,  cause 
him  to  be  decently  buried/*  Rev.  Stat.  1901,  page 
1315. 

It  is  well  settled  that  where  a  county,  after  notice  of 
the  necessity  therefor,  fails  to  care  for  poor  persons  as 
provided  by  the  foregoing  statute,  and  a  city  does  so, 
such  city  may  recover  from  the  county  the  amount  ex- 
pended by  it  for  that  purpose,  if  reasonable,  and  notice 
to  any  one  of  the  members  of  the  board  is  sufficient. 
City  of  Chester  v.  County  of  Randolph,  112  App.  513 ; 
County  of  Winnebago  v.  City  of  Rockford,  61  App. 
656;  County  of  Perry  v.  City  of  DuQuoin,  99  111.  494. 

We  have  read  the  abstract  of  the  evidence  adduced ' 
upon  the  trial  and  are  satisfied  therefrom  that  the  per- 
sons to  whom  assistance  was  rendered  by  appellant, 
while  not  paupers,  were  "poor  persons'*  within  the  in- 
tendment of  the  statute  quoted.  Furthermore,  we 
think  that  where  an  epidemic  of  contagious  disease 
threatens  a  community,  it  is  not  essential  that  the 
authorities,  before  taking  action  to  meet  the  emergency, 
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make  any  other  or  further  investigation  as  to  the 
financial  status  of  those  already  aflBicted  than  is  reason- 
able and  possible  under  the  circumstances.  The  stat- 
ute should  receive  a  liberal,  rather  than  strict  con- 
struction. The  mere  fact  that  it  may  be  subsequently 
developed  that  one  or  more  of  the  persons  cared  for 
had  money  or  property  with  which  to  pay  his  Board, 
nursing  or  itiedical  aid,  in  whole  or  in  part,  should  not 
operate  to  prevent  reimbursement  by  the  county  in 
cases  where  the  city  authorities  have  exercised  the  de- 
gree of  diligence  shown  in  the  present  case.  The  evi- 
dence further  tends  to  show  that  the  assistance  ren- 
dered was  not  only  necessary,  but  apparently  impera- 
tive, and  further  that  the  expenditures  were  reason- 
able in  view  of  all  the  circumstances. 

It  is  not  controverted  by  appellee  that  the  county  au- 
thorities, through  Barley,  did  have  full  notice  of  the  sit- 
uation and  the  attendant  perils,  but  it  is  strenuously  in- 
sisted that  the  city  officials,  because  of  their  failure  to 
request  the  overseer  of  the  poor  to  take  charge  of  the 
matter,  and  the  announcement  that  they  had  decided  to 
assume  such  duty,  relieved  the  county  of  the  same ;  that 
there  is  no  proof  in  the  record  that  the  county  board  at 
any  time  neglected  or  refused  to  perform  their  entire 
duty  in  the- matter ;  that  the  city,  having  through  ignor- 
ance of  the  law,  exceeded  their  authority  and  assumed 
a  burden  not  imposed  upon  them,  should  bear  the  ex- 
pense thereof.  Such  contention  is  without  force.  The 
overseer  of  the  poor  must  have  known  that  under  the 
law,  it  was  the  duty  of  .the  county  to  render  such  as- 
sistance as  was  necessary  to  those  coming  within  the 
statute.  If  after  having  had  notice  of  the  emergency 
existing,  and  that  the  city  was  about  to  take  charge 
of  the  patients,  the  county  board  desired  to  exercise 
the  right  to  determine  who  should  or  should  not  re- 
ceive aid  and  to  regulate  and  control  the  expenses  to 
be  incurred  in  rendering  the  same,  it  should  have  ig- 
nored the  city  authorities  and  insisted  upon  its  right 
to  perform  the  duty  imposed  upon  it  by  the  statute. 
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Having,  by  acquiescence,  waived  its  right  and  power 
in  the  premises,  and  permitted  the  city  to  assume  the 
duty  and  responsibility,  it  cannot  now  complain.  We 
are  therefore  of  opinion  that  the  unwarranted  assump- 
tion of  jurisdiction  and  control  by  the  city  did  not 
operate  to  relieve  the  county  of  its  liability  for  the 
necessary  and  reasonable  expenses  incurred. 

The  third  instruction  given  at  the  instance  of  appel- 
lee, was  abstract  in  form  and  defined  the  word  **  pau- 
per'*  as  used  in  the  statute.  The  instruction  was  preju- 
dicial, as  tending  to  lead  the  jury  to  believe  that  in 
order  to  warrant  a  recovery,  it  was  essential  that  those 
cared  for  must  have  fallen  within  the  definition  therein 
given.  There  was  no  claim  that  such  persons  were 
paupers  and  the  question  was  not  involved.  The  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Springfield  Consolidated  Railway  Company  t.  Margner- 
ite  Johnson* 

1.  Passekgeb  and  cabrieb — when  instructions  as  to  duty  of  latter 
to  former,  not  erroneous.  An  Instruction  which  tells  the  jury,  in 
effect,  that  if  tl^e  plaintiff  was  injured  in  the  manner  and  under  the 
circumstances  charged  in  her  declaration,  it  devolved  upon  the  de- 
fendant "to  show  that  said  injury  was  occasioned  without  its  fftult 
or  that  of  its  servants;"  and  another  which  tells  the  jury  that  it 
was  incumbent  upon  the  defendant  "to  show  that  said  injuries  were 
occasioned  by  no  lack  or  want  of  the  highest  degree  of  care  and  cau- 
tion on  its  part,  consistent  with  the  practical  operation  of  its  road, 
for  the  safety  and  security  of  passengers  or  those  about  to  become 
such,"  are  not  erroneous. 

2.  iNSTBucTioNS — must  5«  predicated  upon  the  evidence.  Instruc- 
tions not  predicated  upon  any  evidence  in  the  case  are  properly  re- 
fused. 

3.  Vebdict — when  not  excessive.  A  verdict  of  $1,000  in  an  action 
for  personal  injuries  is  not  excessive  where  it  appears  that  the  in- 
jury in  question  consisted  of  a  fracture  of  the  pterion,  which  is  a 
point  about  an  inch  and  a  half  back  of  the  eye,  and  that  from  such 
injury  headaches  followed  which  were  likely  permanently  to  con- 
tinue. 
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Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  Owen  P.  Thompson,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1906.  Af- 
firmed.   Opinion  filed  June  1,  1907. 

Wilson,  Warren  &  Child,  for  appellant. 

T.  J.  Condon  and  Albert  Salzenstein,  for  appel- 
lee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

Appellee  recovered  a  jndgment  for  the  snm  of  $1,000 
against  appellant,  to  reverse  which  this  appeal  is  prose- 
ented. 

The  first  count  of  the  declaration  alleges  that  appel- 
lee was  about  to  become  a  passenger  on  one  of  the  cars 
of  appellant  standing  on  South  Grand  avenue  near  the 
south  entrance  to  Washington  Park  in  Springfield; 
that  while  she  was  entering  the  car  with  due  care  and 
caution  for  her  own  safety,  the  brake  on  the  car  near- 
est such  entrance,  through  the  carelessness  of  appel- 
lant's servants  in  setting  or  placing  such  brake,  swung 
loose  and  struck  the  appellee  in  the  forehead  over  the 
right  eye,  fracturing  the  skull  and  otherwise  bruising 
her.  The  second  count  alleges  that  while  appellee  was 
entering  the  car,  the  brake  on  the  car  nearest  such  en- 
trance, through  the  negligence  and  want  of  proper  care 
of  the  appellant,  suddenly  swung  loose  and  struck  ap- 
pellee in  the  forehead  over  the  right  eye,  fracturing 
her  skull  and  otherwise  bruising  her. 

The  following  are  stated  by  appellant  in  its  brief 
and  argument  filed  in  this  court  to  be  the  facts:  *'0n 
the  day  of  the  accident,  as  one  of  appellant's  cars 
reached  the  terminus  of  its  line,  appellee  and  Ethel 
Wisbee  approached  t^e  car  for  the  purpose  of  becom- 
ing passengers.  When  the  car  reached  the  end  of  the 
line,  the  motorman  who  was  then  on  the  west  end  of  it, 
removed  the  controller  and  started  to  walk  through  the 
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car  to  the  east  end  for  the  pnrpose  of  pntting  his 
controller  on  that  end  and  starting  the  car  on  the 
return  trip. 

When  the  car  stopped,  the  conductor,  who  was  on  the 
east  end,  got  off,  pulled  the  arm  from  the  trolley  wire 
and  started  to  walk  around  to  place  the  arm  on  the 
wire  at  the  west  end  of  the  car.  When  he  got  about 
half  way  around  he  heard  some  one  cry  out,  *OhI' 
whereupon  he  placed  the  trolley  arm  on  the  trolley 
wire  at  the  west  end  of  the  car,  boarded  the  car  and 
found  appellee  and  Ethel  Wisbee  standing  up  in  the 
car,  one  of  whom  said  that  she  had  been  hurt.  As  the 
motorman  was  passing  through  the  car  from  the  west 
end,  when  near  the  east  end  and  before  he  had  reached 
the  east  platform,  he  heard  the  same  exclamation,  of. 
*OhI*  Before  leaving  the  west  end  of  the  car  the 
motorman  had  released  the  brake  on  that  end.  The 
brake  was  of  the  goose-neck  pattern  and  was  located 
near  the  rear  dashboard  in  the  right-hand  comer  of 
the  platform.  Appellee  testified  that  while  she  was 
stepping  from  the  step  of  the  car  to  the  platform, 
with  one  foot  on  the  step  and  the  other  on  the  plat- 
form, the  brake  handle  suddenly  flew  around  and  struck 
her  in  the  forehead.  Ethel  Wisbee  testified  that  she 
got  upon  the  car  immediately  in  front  of  appellee  and 
that  before  going  from  the  car  platform  into  the  body 
of  the  car  she  turned  around  just  in  time  to  see  the 
brake  strike  appellee  in  the  forehead.'*  The  motorman 
testified  that  he  thouerht  he  had  used  the  same  car 
all  that  day  and  that  there  was  nothing  wrong  with  it. 

By  one  of  the  instructions  given  at  the  request  of 
appellee,  the  jury  was  instructed,  in  effect,  that  if 
the  plaintiff  was  injured  by  the  means,  in  the  manner 
and  under  the  circumstances  charged  in  her  declara- 
tion, it  devolved  upon  the  defendant  **to  show  that  said 
injury  was  occasioned  without  its  fault  or  that  of  its 
servants;*'  and  by  another,  '*to  show  that  said  inju- 
ries were  occasioned  by  no  lack  or  want  of  the  high- 
est degree  of  care  and  caution  on  its  part,  consistent 
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with  the  practical  operation  of  its  road,  for  the  safety 
and  secnrity  of  passengers  or  those  about  to  become 
such/' 

It  is  urged  that  such  instructions  were  erroneous 
for  the  reason  that  by  them  the  jury  were  given  to 
understand,  not  merely  that  the  burden  was  upon  the 
appellant  to  show  that  it  was  not  guilty  of  negligence, 
but  that  unless  the  appellant  produced  evidence  which 
explained  the  mysterious  and  unexpected  action  of  the 
brake,  so  that  the  jury  could  see  from  such  explana- 
tion that  the  appellant  was  not  guilty  of  negligence, 
then  the  appellee  was  entitled  to  recover. 

We  do  not  regard  the  instructions  as  subject  to  the 
criticism  urged.  It  is  conceded  by  counsel  that  under 
the  facts  and  circumstances  shown  by  the  evidence, 
the  doctrine  of  res  ipsa  loquitur  is  applicable.  In  such 
3ase  the  mere  occurrence  of  the  accident  affords  reason- 
able evidence,  in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  want  of  care, 
and  was  sufficient  prima  facie  proof  of  negligence  to 
impose  upon  the  defendant  the  onus  of  rebutting  it. 
R.  Co.  V.  Barker,  209  HI.  321.  By  the  instructions  in 
question  no  greater  burden  was  imposed  upon  the  de- 
fendant than  is  imposed  by  law. 

The  court  refused  to  instruct  the  jury,  at  the  re- 
quest of  appellant,  that  the  defendant  was  **not  bound 
to  guard  against  every  possible  danger/'  and  that 
if  the  injury  ''was  caused  by  a  hidden  defect  in  the 
mechanism  of  the  brake  not  reasonably  to  be  antici- 
pated, and  about  which  defendant  had  no  knowledge, '^ 
or  ''by  a  dangerous  defect  in  the  mechanism  of  the 
brake  unknown  to  the  defendant,  and  which  was  so 
extraordinary  or  unusual  as  not  to  be  reasonably  an- 
ticipated, *'  then  the  plaintiff  could  not  recover.  These 
instructions  were  properly  refused,  for  the  reason, 
among  others,  that  there  was  no  evidence  tending  to 
show  that  the  mechanism  of  the  brake  was  in  any  way 
defective.  On  the  contrary,  the  evidence  adduced  by 
appellant  showed  that  the  brake  and  its  appliances 
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were  in  good  condition  and  working  order,  and  that 
no  defect,  either  patent  or  latent,  existed. 

It  is  further  contended  that  no  negligence  was  shown 
on  the  part  of  appellant  and  that  the  verdict  is  there- 
fore contrary  to  the  evidence.  Such  contention  is  un- 
warranted. Under  the  rule  of  res  ipsa  loquitur  it  was 
unnecessary  for  the  plaintiff  to  prove  the  particular 
negligence  which  caused  the  brake  to  swing  loose.  Ap- 
pellee and  Miss  Wisbee  each  testified  that  they  neither 
handled  nor  touched  the  brake,  and  the  jury  doubtless 
believed  them.  The  motorman  and  the  conductor  de- 
nied that  either  of  them  handled  or  touched  it.  In 
this  state  of  the  proof,  the  only  remaining  theory  ten- 
able is  that  the  brake  was  either  improperly  set  or 
that  it  or  its  appliances  were  defective  or  in  bad  order. 
The  claim  by  appellant  that  the  occurrence  was  one  of 
that  class  which  are  designated  as  pure  accidents  is 
absurd.  Whether  the  evidence  offered  by  appellant 
rebutted  the  prima  facie  case  established  by  the  doc- 
trine of  res  ipsa  loquitur  was  a  question  for  the  jury 
(Traction  Co.  v.  Newmiller,  215  111.  383),  and  we  think 
their  findings  were  warranted  by  the  evidence. 

It  is  finally  contended  that  the  damages  awarded  are 
excessive.  We  do  not  think  so.  The  evidence  shows 
that  the  injury  consisted  of  a  fracture  of  the  pterion, 
a  point  about  an  inch  and  a  half  back  of  the  eye ;  that 
a  week  elapsed  before  such  fracture  was  reunited, 
that  during  such  period  appellee  was  compelled  to  re- 
main at  a  hospital  at  an  expense  of  $8.40  and  that  she 
suffered  intense  pain  for  a  time.  She  testified  that 
prior  to  the  injury  she  had  never  been  aflSicted  with 
** headaches,^'  but  that  since  she  had  suffered  severely 
from  them  and  frequently.  In  this  she  was  corrobo- 
rated by  the  testimony  of  Dr.  Otis,  her  family  physi- 
cian, who  further  stated  that  the  injury  had  resulted  in 
a  condition  of  inflammation  surrounding  the  nerve 
which  would  probably  cause  frequent  ** headaches,'* 
which  condition  would  likely  be  permanent.  In  actions 
in  tort  it  is  the  peculiar  province  of  the  jury  to  fix  the 
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damages,     1  Sutherland  on  Damages,  810.     We  are 
therefore  loth  to  substitute  our  judgment  for  that  of  a 
jury,  where  the  sum  awarded  is  not  clearly  excessive. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Lerl  W.  Sholty  et  al..  Commissioners  of  Highways^  r. 
Daniel  B.  Stewart. 

1.  ^RjoK\>— jurisdiction  of  commissioners  to  open,  of  less  than 
sixty  feet  in  width.  A  petition  for  a  road  of  less  than  sixty  feet 
in  width  must  be  signed  by  a  majority  of  the  landowners  residing 
along  the  line  of  the  proposed  road,  and  in  the  absence  of  such  a 
petition  the  commissioners  are  without  jurisdiction  to  act 

2.  Injunction — when  lies  to  restrain  opening  of  road.  Injunc- 
tion lies  at  the  instance  of  the  owner  of  land  sought  to  be  taken 
to  restrain  highway  commissioners  from  undertaking  to  open  a 
road  where  the  petition  therefor    does  not  confer  jurisdiction. 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  McLean 
county;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1906.  Affirmed.  Opinion  filed 
June  1,  1907. 

Edwabd  Peikce,  for  appellants. 

Kerrick  &  Bracken  and  Miles  K.  Young,  for  ap- 
pellee. 

Mr.  Justice  Putbrbauoh  delivered  the  opinion  of 
the  court. 

This  is  a  bill  by  appellee,  the  owner  of  the  land 
sought  to  be  taken,  against  appellants,  as  commission- 
ers of  highways,  by  which  it  is  sought  perpetually  to 
enjoin  them  from  opening  or  taking  further  steps  to 
open  a  certain  public  road  laid  out  and  established  by 
order  of  said  commissioners,  under  the  statute  relat- 
ing to  the  laying  out  and  opening  of  public  roads,  in 
counties  under  township  organization.  Upon  a  hearing 
upon  the  bill,  together  with  certain  plats  accompanying 
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the  same,  and  the  affirmation  of  the  complainant,  the 
chancellor  held  that  appellants  were  without  jurisdic- 
tion to  lay  out  the  road  less  than  sixty  feet  in  width, 
and  granted  a  temporary  injunction  in  accordance  with 
the  prayer  of  the  bill.  To  reverse  such  interlocutory 
order  this  appeal  is  prosecuted. 

The  bill  sets  out  a  part  of  the  proceedings  before  the 
commissioners  which  disclose  that  the  road  as  peti- 
tioned for,  and  attempted  to  be  laid  out  and  established, 
was  but  forty  feet  in  width  and  less  than  two  miles  in 
length.  It  is  then  averred  that  the  commissioners  wer^ 
without  jurisdiction  to  lay  out  the  road  under  sixty 
feet  in  width  unless  a  lesser  width  was  petitioned  for 
by  a  majority  of  the  landowners  living  along  the  line 
of  the  proposed  road;  that  there  were  no  landowners 
living  along  such  road  and  that  in  consequence  no  such 
petition  was  presented,  and  the  commissioners  were 
therefore  without  jurisdiction  in  the  premises  and  their 
action  void.  Other  grounds  for  the  relief  sought  were 
averred  in  the  bill  which  it  will  be  unnecessary  to  con- 
sider. It  is  admitted  that  the  foregoing  averments  of 
the  bill  are  true,  but  it  is  contended  by  appellants  that 
their  action  was  warranted  by  section  30  of  the  Act 
of  June  23,  1883,  as  amended  by  the  Act  of  June  7, 
1897,  under  which  the  road  in  question  was  laid  out 
and  established,  which  reads  as  follows: 

**A11  public  roads  established  under  this  Act  shall 
be  of  the  width  of  sixty  (60)  feet :  Provided,  that  on 
petition  for  a  new  road,  that  if  a  majority  of  the  land- 
owners living  along  the  line  of  said  road,  sign  a  peti- 
tion for  a  less  width  than  sixty  (60)  feet,  then  the 
highway  commissioners  may,  when  the  interests  of 
the  public  permit,  authorize  and  lay  out  said  road 
of  a  width  not  less  than  forty  (40)  feet;  and  roads 
called  public  and  private  may  be  of  the  width  in  this 
Act  provided.''    Rev.  Stat.  1905,  1728. 

They  insist  that  this  section  authorizes  them  to  lay 
out  a  public  road  under  sixty,  and  not  less  than  forty 
feet  in  width:    first,  when  a  new  road  of  such  less 
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width  was  petitioned  for,  as  in  this  case;  and  second, 
when  a  greater  width  than  forty  feet  was  petitioned 
for  and  a  majority  of  the  owners  of  the  land  to  be 
taken  petitioned  for  such  less  width. 

They  also  contend  that  the  proviso  contained  in  sec- 
tion 65  of  the  Act  of  April  11, 1873,  as  amended  by  the 
Act  of  March  26,  1874,  has  never  been  repealed;  and 
that  by  it,  also,  they  were  authorized  to  grant  the 
prayer  of  the  petition  and  establish  the  road  in  ques- 
tion of  the  width  of  forty  feet,  because  that  width  was 
prayed  for  in  the  petition  and  the  road  was  under  two 
miles  in  length.  The  section  in  question  reads  as  fol- 
lows : 

**A11  public  hicrhways  laid  out  by  order  of  the  com- 
missioners of  highways,  or  supervisors  on  appeal, 
shall  be  not  less  than  fifty  (50)  feet  wide  nor  more 
than  sixty  (60)  feet  wide:  Provided,  the  commission- 
ers may  lay  out  roads  not  less  than  forty  (40)  feet 
wide  nor  more  than  sixty  (60)  feet  wide,  when  so 
prayed  for  by  the  petitioners  if  such  road  does  not 
exceed  two  miles  in  length.''  Laws  of  1873-4,  page 
136. 

We  are  unable  to  give  to  section  30,  supra,  the  mean- 
ing placed  upon  it  by  counsel  for  appellants,  which  he 
attempts  to  support  and  justify  by  elaborate,  iptri- 
cate  and  somewhat  ingenious  argument  and  reasoning. 
The  language  used  seems  to  be  so  clear  and  unequivo- 
cal as  not  to  require  judicial  construction.  The  plain 
and*  natural  import  of  the  words  employed  is  that  a 
petition  for  a  road  of  less  than  sixty  feet  in  width 
must  be  signed  by  a  majority  of  the  landowners  resid- 
ing along  the  line  of  the  proposed  road,  and  that  in 
the  absence  of  such  petition  the  commissioners  are 
without  jurisdiction  to  act.  Any  other  construction 
would  seem  to  be  wholly  unwarranted. 

We  are  further  of  opinion  that  section  65  of  the 
Act  of  1873  as  amended,  above  quoted,  is  no  longer 
in  force,  and  therefore  cannot  be  properly  read  into 
or  considered  as  modifying  or  restricting  the  terms  of 
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the  existing  statute  upon  the  question.  An  examina- 
tion of  the  Acts  of  1873,  1879  and  1883  discloses  that 
each  of  them  fully  covered  the  subject  of  roads  and 
bridges  and  was  obviously  intended  to  be  a  complete 
revision  of  the  law  relating  thereto.  The  adoption  of 
each  successive  act  thereby  operated  to  repeal  all 
former  legislation  upon  the  subjects  embraced  therein. 
The  commissioners  clearly  had  no  jurisdiction  to 
establish  the  road  here  in  question,  and  the  order  re- 
straining them  from  so  doing  was  properly  entered. 

Affirmed. 


George  A.  Newman,  for  use  of  Henry  E.  Jolly,  r.  Daniel 

A«  SoTier. 

1.  Wabbantt  deed — what  covenants  o/,  run  vHth  land.  The  cov- 
enants in  a  warranty  deed  against  encumbrances  and  for  peaceable 
possession  are  perpetual  and  run  with  the  land. 

2.  Wabbantt  deed — what  covenants  do  not  run  v>ith  the  IgimI. 
The  covenant  of  seizin  contained  >  in  a  warranty  deed  does  not  ran 
with  the  land.  It  is  a  covenant  in  praesenti  and  the  right  of  ac- 
tion for  the  breach  is  personal,  and  not  assignable  so  as  to  enable  a 
subsequent  grantee  of  the  covenantee  to  sue  in  his  own  name,  but 
suit  for  such  breach  may  be  brought  in  the  name  of  the  covenantee 
for  the  use  of  a  subsequent  grantee. 

Action  in  covenant  Appeal  from  the  Circuit  Court  of  Morgan 
county;  the  Hon.  Owett  P.  Ti^oupson,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  Xd06.  Reversed  and  remanded. 
Opinion  filed  June  1, 1907. 

Layman  &  Morrissby,  for  appellant. 

George  L.  MERRiiiL  and  William  N.  Hatrgbove,  for 
appellee. 

Mr.  Justice  Putebbaugh  delivered  the  opinion  of 
the  conrt. 

This  is  an  action  in  covenant  by  George  A.  Newman, 
for  the  use  of  Henry  E.  Jolly,  appellant,  against  appel- 
lee. The  conrt  sustained  a  demurrer  to  an  amended 
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declaration  which  consisted  of  two  counts.  The  plaint- 
iff elected  to  abide  by  the  declaration  and  judgment 
was  entered  in  bar  of  the  action.  The  first  count 
of  the  amended  declaration  alleges  in  substance,  that 
on  November  28,  1899,  by  deed  of  that  date,  for  the 
consideration  of  $1,000  the  defendant  conveyed  and 
warranted  to  the  nominal  plaintiff,  Newman,  his  heirs 
and  assigns,  in  fee  simple,  certain  premises,  describing 
them,  to  have  and  to  hold  to  the  said  Newman,  his 
heirs  and  assigns  forever,  and  covenanted  with  said 
Newman,  his  heirs  and  assigns,  that  he  would  warrant 
and  defend  the  said  premises  to  the  said  Newman,  his 
heirs  and  assigns,  against  all  lawful  claims  whatso- 
ever; that  on  December  SO,  1903,  Newman,  for  the  con- 
sideration of  $1,400  conveyed  and  warranted  to  Henry 
E.  Jolly,  for  whose  use  the  suit  was  brought,  the  same 
real  estate,  to  have  and  to  hold  to  the  said  Jolly,  his 
heirs  and  assigns  forever  in  fee  simple;  that  the  de- 
fendant was  not,  at  the  time  of  the  making  and  deliv- 
ery of  the  deed  to  Newman  as  aforesaid,  lawfully 
seized  of  an  indefeasible  estate  in  fee  simple  to  said 
premises,  nor  had  he  then  good  right  and  lawful  power 
to  convey  the  same,  but  at  the  time  another  person  had 
paramount  title  to  the  premises:  that  the  fee  simple 
title  was  not  fixed  in  the  said  Newman  by  virtue  of 
said  conveyance  and  that  the  defendant  had  not  kept 
his  covenant  of  warranty  in  fee  simple,  and  had  broken 
the  same,  to  the  damage  of  the  said  Jolly  of  $2,000. 
Said  count  further  alleges  that  on  November  1,  1903, 
the  said  Jolly  tendered  to  the  defendant  a  re-convey- 
ance of  said  premises  which  would  place  the  title 
thereto  in  him  in  the  same  condition  as  it  was  at  the 
time  of  the  conveyance  by  him  to  Newman  as  afore- 
said, and  demanded  of  him  the  payment  of  the  pur- 
chase price  of  said  premises,  together  with  legal  in- 
terest thereon. 

The  second  count  alleges  that  on  November  28,  1899, 
the  defendant  executed  and  delivered  to  George  A. 
Newman  a  warranty  deed  in  statutory  form  and  which 
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is  set  out  haec  verba,  whereby  lie  conveyed  and  war- 
ranted to  Newman  for  the  consideration  of  $1,000  the 
same  premises  described  in  the  original  count;  that 
on  December  30,  1903,  the  said  Newman  executed  and 
delivered  to  Jolly,  the  party  for  whose  use  the  suit 
was  brought,  a  warranty  deed,  which  is  also  in  statu- 
tory form  and  set  out  haec  verba,  conveying  and  war- 
ranting to  Jolly  the  premises  in  question;  that  at  the 
time  of  the  execution  of  such  former  deed  the  defend- 
ant was  not  seized  in  fee  simple  of  said  premises,  nor 
had  he  since  been  seized  of  the  same;  but  that  at  the 
time  of  such  conveyance  had  only  the  title  to  a  life 
estate  in  the  same  for  and  during  the  lives  of  one 
Felix  A.  Berryman  and  one  Joanna  Turner;  that  the 
defendant  had  not  kept  his  covenant  in  said  deed,  but 
had  broken  the  same,  to  the  damage  of  the  plaint- 
iff, for  the  use  of  said  Jolly,  etc.  It  then  avers  an 
offer  by  Jolly  to  re-convey  the  premises  and  a  de- 
mand upon  the  defendant  of  the  purchase  price,  and 
the  refusal  of  the  defendant  to  accept  or  pay,  etc.,  as 
in  the  first  count. 

Appellant  contends  that  the  covenant  of.  warranty 
by  the  defendant  to  Newman  runs  with  the  land,  and 
passed  by  the  conveyance  of  Newman  to  the  plaint- 
iff; that  the  cause  of  action  for  breach  of  covenant 
is  therefore  vested  in  the  plaintiff,  and  that  the  suit 
is  properly  brought  in  the  name  of  Newman  for  the 
use  of  Jolly;  that  the  tender  of  the  re-conveyance  by 
Jolly  to  the  defendant  and  demand  for  the  purchase- 
money,  vested  the  right  of  action  in  Newman  for  the 
use  of  Jolly;  and  that  the  plaintiff  did  not  have  to 
wait  for  an  eviction  before  bringing  suit  for  a  breach 
of  the  warranty.  The  contention  of  appellee  is  that 
if  any  covenant  has  been  broken  it  is  the  covenant  of 
seizin  which  does  not  run  with  the  land;  that  if 
broken  at  all  it  was  at  the  time  of  the  conveyance  by 
appellee  to  Newman,  and  Jolly  should  bring  his  action 
against  Newman,  his  immediate  grantor ;  that  the  cov- 
enant of  warranty  which  does  run  with  the  land  has 
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not  been  broken  and  appellant  can  have  no  action  on 
that  covenant;  and,  further,  that  if  any  cause  of  action 
accrued  to  Jolly,  or  for  his  use,  it  must  have  accrued 
by  virtue  of  the  deed  from  Newman  to  Jolly,  and 
that  if  the  covenant  of  seizin  was  broken  at  the  deliv- 
ery of  the  deed  from  Sevier  to  Newman  the  right  of 
recovery  for  such  breach  thereafter  became  a  chose 
in  action  which  could  not  be  assigned.  We  are  of  opin- 
ion that  the  second  count  states  a  cause  of  action  which 
can  be  properly  asserted  in  the  name  of  Newman  for 
the  use  of  Jolly.  The  deed  from  Siever  to  Newman  is 
averred  to  be  in  the  form  prescribed  by  section  9  of  the 
statute  entitled  ** Conveyances,^'  which  section  further 
provides  that  every  deed  substantially  in  such  form,' 
**when  otherwise  duly  executed,  shall  be  deemed  and 
held  a  conveyance  in  fee  simple  to  the  grantee,  his 
heirs  or  assigns,  with  covenants  on  the  part  of  the 
grantor,  (1)  that  at  the  time  of  the  making  and  de- 
livery of  such  deed  he  was  lawfully  seized  of  an  in- 
defeasible estate  in  fee  simple  in  and  to  the  prem- 
ises therein  described,  and  has  good  right  and  full 
power  to  convey  the  same;  (2)  that  the  same  were 
then  free  from  all  encumbrances;  and  (3)  that  he  war- 
rants to  the  grantee,  his  heirs  and  assigns,  the  quiet 
and  peaceable  possession  of  such  premises,  and  will 
defend  the  title  thereto  against  all  persons  who  may 
lawfully  claim  the  same."    Rev.  Stat.  1905,  465. 

It  is  not  averred  in  either  count  that  the  premises 
were  at  the  time  of  the  conveyance  by  Sevier  to  New- 
man, or  had  since  become  subject  to  any  encumbrance, 
nor  that  either  Newman  or  Jolly  had  ever  been  dis- 
turbed in  the  qtiiet  and  peaceable  possession  of  the 
same,  nor  that  the  title  thereto  had  ever  been  at- 
tacked in  any  maimer  by  any  person  or  persons  claim- 
ing the  same.  No  breach  of  either  of  the  latter  two 
covenants,  which  are  perpetual  and  run  with  the  lair^ 
into  the  hands  of  subsequent  grantees,  and  are  broken 
only  by  an  eviction  or  something  equivalent  thereto 
(Brady  v.  Spruck,  27  HI.  478;  Scott  v.  Kirkendall,  88 
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m.  465;  Barry  v.  Gtdld,  28  App,  39),  is  averred.  Th^ 
only  breach  that  arose  from  the  fact  that  Sevier  had 
but  a  life  estate  in  the  premises  at  the  time  he  con- 
veyed, was  that  of  the  covenant  first  prescribed  by 
the  statute  which  is  one  of  seizin  and  of  good  right 
to  convey.  It  is  well  settled  in  this  state  that  such 
covenants  are  in  praesenti;  that  if  the  covenantor 
at  the  time  has  no  title,  it  is  broken  when  the  con- 
veyance is  made,  and  a  right  of  action  at  once  accrues 
to  the  covenantee,  and  further  that  such  right  is  but 
a  mere  chose  in  action  which  is  personal  and  not  as- 
signable so  as  to  enable  a  subsequent  grantee  of  the 
covenantee  to  sue  in  his  own  name.  King  v.  Gilson, 
32  HI.  348;  Brady  v.  Spruck,  27  Dl.  478;  Baker  v. 
Hunt,  40  HI.  264;  Jones  v.  Warner,  81  HI.  343;  Tone 
V.  Wilson,  81  111.  529. 

The  contention  of  counsel  for  appellant  that  the 
covenants  of  the  deed  from  appellee  to  Newman  ran 
with  the  land  and  passed  to  Jolly  by  the  conveyance 
to  him  from  Newman  is  therefore  well-founded  in 
so  far  as  the  covenants  against  encumbrances  and  as- 
surance of  quiet  enjoyment  are  concerned,  but  not 
so  as  applied  to  the  covenant  of  seizin.  The  covenant 
for  seizin  is  defined  to  be  an  assurance  to  the  grantee 
that  the  grantor  has  the  very  estate,  both  in  quantity 
and  quality,  which  he  professes  to  convey.  Howell  v. 
Richards,  11  East,  641.  The  covenant  of  warranty  is 
in  legal  eflfect  the  same  as  a  covenant  for  quiet  en- 
joyment. Athens  v.  Nale,  25  HI.  198.  The  true  mean- 
ing of  the  covenant  is  said  to  be  that  the  grantee, 
his  heirs  and  assigns,  shall  not  be  deprived  of  pos- 
session by  force  of  a  paramount  title.  Bindskopf  v. 
Trust  Co.,  68  Barb.  36. 

In  distinguishing  between  the  various  classes  of 
covenants,  Washburn  in  his  treatise  on  the  law  of 
Real  Property  (Vol.  3,  4th  Ed.,  448),  says: 

**A  marked  diflFerence  between  covenants  of  seizin, 
and  the  right  to  convey,  and  against  encumbrances, 
and     those     of    warranty,     quiet     enjoyment,     and 
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further  assurance  is,  that  the  former  are  all  in  the 
present  tense,  relating  to  something  being  or  existing 
at  the  time  when  the  covenant  is  made;  while  the 
others  relate  to  something  future,  and  are  to  guard 
against  the  consequences  of  some  future  act,  or  for 
the  performance  of  some  future  act  which  the  con- 
dition of  the  title  to  the  estate  may  require.  Two 
important  consequences  grow  out  of  this  form  of  the 
first  named  covenants,  namely:  that,  if  they  are  ever 
broken,  the  breach  is  simultaneous  with  the  making 
of  the  covenant.  If  the  grantor  was  then  seized,  he 
had  made'  good  his  covenant,  and  he  had  a  right  to 
convey;  if  he  was  not  seized,  he  had  violated  his  cov- 
enant as  soon  as  made,  and  had  no  right,  at  com- 
mon l.aw,  to  convey  the  estate,  and  nothing  passed 
by  the  deed.  So  with  encumbrances;  these  did  or 
did  not  exist  when  the  deed  was  made,  and  if  they 
did,  the  covenant  that  they  did  not  was  then  broken. 
A  further  consequence  was,  that  a  cause  pf  action 
was  at  once  created  in  favor  of  the  covenantee  to 
recover  his  damages;  and  this  being  what  in  law  is 
called  a  chose  in  action,  the  law,  as  a  general  propo- 
sition, does  not  allow  of  its  being  transferred  to  an- 
other to  be  taken  advantage  of  by  him  in  his  own 
name.  So  that  a  covenant  of  seizin  is  not  one  which  can 
be  transferred  from  one  grantee  to  another  grantee 
of  the  land  in  relation  to  which  it  is  made;  in  other 
words,  it  is  not  a  covenant  that  runs  with  the  estate. 
This  may  be  stated  as  the  American  doctrine,  though 
differing  in  some  respects  from  that  of  the  modem 
English  decisions,  and,  to  a  certain  extent,  those  of 
several  of  the  states.'^ 

It  follows  that  while  Newman  had  a  right  of  action 
against  appellee  under  the  covenant  of  seizin  contained 
in  his  deed,  no  such  right  accrued  to  Jolly,  who  was 
but  a  remote  grantee.    ' 

An  examination  of  the  cases  cited  by  counsel  for 
appellant  discloses  nothing  therein  inconsistent  with 
such  conclusion. 

We  perceive  no  reason,  however,  why  Newman's 
right  of  recovery  may  not  be  asserted  in  his  name, 
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for  the  use  of  Jolly.  Richard  v.  Bent,  59  HI.  38. 
The  equitable  owner  of  a  chose  in  action  is  entitled 
by  virtue  of  such  ownership  to  maintain  a  suit  at 
law  in  the  name  of  the  party  having  the  legal  right, 
for  his  use.  Carlyle  v.  Carlyle,  140  HI.  445;  Knight 
V.  E.  Co.,  141  HI.  110;  Shoe  Co.  v.  Lewis,  191  HI.  155. 

For  the  purposes  of  this  demurrer  the  action  at 
bar  may  be  properly  treated  as  that  of  Newman 
whose  right  to  recover  for  the  breach  assigned  is 
unquestioned.  It  will  be  observed  that  in  the  first 
count  the  damages  are  alleged  to  have  accrued  to 
Jolly,  the  usee  plaintiff,  and  not  to  Newman,  the 
nominal  plaintiff.  In  the  light  of  the  foregoing  views 
the  count  is  thus  defective  and  the  demurrer  thereto 
was  properly  sustained. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  with  directions  to  overrule  the 
demurrer  to  the  second  count  of  the  declaration. 
Reversed  and  remanded  with  directions. 


Edward  B.  Moffett  y.  The  People^  for  use  of  Connty  of 

Macon. 

1.  Mistake  of  law — wlien  money  not  paid  under.  Money  paid  by 
a  county  to  an  officer  thereof  pursuant  to  an  increase,  which  increase 
wag  void  in  law,  is  not  deemed  to  have  been  paid  under  a  mistake 
of  law  and  may  be  recovered  by  such  county. 

2.  County  boakd — tvhen  loithout  jurisdiction  to  increase  salary 
of  oHicer,  A  county  board  is  without  Jurisdiction  to  increase  the 
salary  of  an  officer  after  the  term  of  office  of  such  officer  has  com- 
menced. 

Action  of  debt.  Appeal  from  the  Circuit  Court  of  Macon  county; 
the  Hon.  William  C.  Johws,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1906.    Affirmed.    Opinion  filed  June  1»  1907. 

BoGGESs  &  Moffett,  for  appellant. 
W.  E.  Eedmon,  for  appellee. 
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Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  debt  brought  in  the  name  of 
the  People  of  the  State  of  Illinois,  for  the  use  of  the 
County  of  Macon,  against  Edward  E.  Moffett,  upon 
his  bond  as  county  treasurer  of  said  Macon  county.  - 
The  sureties  upon  said  bond  were  made  parties  de- 
fendant but  were  not  served  with  process.  The  cause 
was  tried  by  the  court,  without  a  jury,  and  resulted 
in  a  finding  and  judgment  that  the  plaintiff  recover 
from  the  defendant,  Moffett,  its  debt  of  $135,000  and 
its  damages  of  $500;  such  debt  to  be  discharged  upon 
payment  of  the  damages  and  costs.  This  appeal  is 
prosecuted  by  the  defendant,  Moffett.  The  facts  in- 
volved, as  disclosed  by  an  agreed  state  of  facts,  are 
substantially  as  follows: 

At  the  November  election  in  1902,  the  appellant, 
Moffett,  was  elected  county  treasurer  in  and  for  the 
county  of  Macon.  At  their  September  meeting  next 
preceding  the  election,  the  board  of  supervisors  of 
said  county  had  fixed  the  salary  of  the  county  treas- 
urer, for  the  term  beginning  on  the  first  Monday  of 
December,  1902,  at  $1,600  per  annum,  and  necessary 
clerk  hire.  Appellant,  upon  his  election,  duly  quali-  - 
fied  and  gave  bond  as  county  treasurer,  in  the  sum  of 
$135,000,  conditioned  according  to  law,  with  the  other 
defendants  as  sureties,  and  entered  upon  the  perform- 
ance of  the  duties  of  such  ofiBce.  During  the  year  1903, 
he  also  acted  as  supervisor  of  assessments  in  and 
for  said  county,  as  required  by  law,  and  afterward 
presented  a  bill  to  the  board  for  the  sum  of  $500  which 
he  claimed  to  be  due  him  for  salary  as  supervisor  of 
assessments  for  the  year  1903.  The  bill  was  referred 
by  the  board  to  the  committee  on  fees  and  salaries, 
who  reported  that  the  same  should  be  aljowed  and 
recommended  its  payment.  The  report  was  adopted 
by  the  board,  and  pursuant  thereto  the  county  clerk 
executed  and  delivered  to  appellant  a  county  order,' 
for  $500.    Appellant  thereupon  paid  said  sum  to  him- 
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self  out  of  the  funds  of  the  county  held  by  him  as 
county  treasurer,  and  the  action  at  bar  was  brought 
to  recover  the  same.  The  declaration,  in  substance, 
alleges  the  election  of  appellant  as  county  treasurer; 
the  fixing  of  his  salary;  his  qualification  as  county 
treasurer;  the  execution,  delivery  and  approval-  of  his 
bond  as  such  treasurer,  together  with  the  conditions 
of  the  same.  It  then  alleges  that  it  was  the  duty  of 
appellant  as  such  county  treasurer  to  perform  the 
duties  of  supervisor  of  assessments  without  any  com- 
pensation or  salary  in  addition  to  his  salary  of  $1,600 
per  annum  as  county  treasurer ;  that  he  did  not  safely 
keep  the  revenues  and  public  money  of  said  county, 
coming  into  his  hands  as  such  county  treasurer,  and 
did  not  disburse  the  same  pursuant  to  law,  in  this, 
that  on  or  about  December  1,1903,  he  paid  unto  him- 
self the  sum  of  $500  as  compensation  or  salary  for  his 
services  as  supervisor  of  assessments  in  and  for  said 
county,  for  the  yea,r  1903;  that  said  sum  of  $500  was 
in  addition  to  his  salary  as  county  treasurer,  and  that, 
although  requested,  he  has  refused  to  return  said 
money,  etc. 

It  is  further  stipulated  that  the  board  of  super- 
visors were  advised  by  the  state's  attorney  of  the 
county  that  the  defendant's  claim  was  a  legal  one; 
that  there  was  no  misrepresentation  of  the  facts  con- 
cerning said  claim  by  the  defendant  to  induce  or  in- 
fluence the  board  to  allow  and  order  paid  said  claim, 
nor  any  fraud  or  deceit  practiced  by  the  defendant 
relative  thereto;  and  that  ''the  board  allowed  the  de- 
fendant's claim  and  directed  the  county  clerk  to  issue 
an  order  to  the  defendant  upon  the  county  treasurer 
*  *  *  for  said  amoimt  of  $500  as  his  compensation 
for  said  services."  It  is  admitted  by  appellant's 
fourth  plea  that  **he  received  the  said  $500  on  the 
31st  day  of  March,  A.  D.  1904." 

The  contention  of  appellant  is,  that  inasmuch  as  the 
money  sought  to  be  recovered  was  by  the  board  of 
supervisors  of  said  county  voluntarily  allowed  and 
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paid  to  him  without  any  misunderstanding  or  misrep- 
resentation of  the  facts,  and  without  any  fraud  or 
deceit  on  his  part  in  relation  to  the  matter,  and  that 
the  same  was  paid  under  a  mistake  of  law,  it  cannot 
•be  recovered  back.  It  is  contended  by  appellee,  and 
the  trial  court  so  held,  that  the  board  of  supervisors 
iad  no  authority  or  jurisdiction  to  increase  the  salary 
or  compensation  of  the  county  treasurer  after  his  elec- 
tion and  during  the  term  of  his  office ;  that  such  action 
of  the  board  being  without  authority  of  law,  or  with- 
out jurisdiction  to  act  upon  the  subject  or  to  take 
any  action  in  the  matter  of  increasing  or  diminishing 
the  salary  of  the  county  treasurer  during  his  term, 
was  absolutely  void;  and  that  the  money  in  question 
having  been  paid  out  contrary  to  law,  the  same  can 
be  recovered  in  the  present  action  upon  the  official 
bond  of  such  treasurer. 

In  Foote  v.  Lake  County,  206  HI.  185,  it  was  held 
that  the  revenue  act  of  1898  providing  that  in  certain 
counties,  the  county  treasurer  shall  be,  ex  offlcio,  su- 
pervisor of  assessments,  does  not  create  a  new  office, 
but  merely  adds  new  duties  to  the  office  of  county 
treasurer;  and  that  th^e  compensation  of  a  coupty 
treasurer,  according  to  law,  includes  payment  for  his 
services  rendered  as  ex  officio  supervisor  of  assess- 
ments. Section  10,  article  10  of  the  Constitution  of 
the  State  of  Illinois,  requires  the  county  board  to  fix 
the  compensation  of  the  county  treasurer,  with  the 
amount  of  necessary  clerk  hire,  etc.,  and  provides 
further  that  the  compensation  of  the  county  treasurer 
as  well  as  other  officers,  shall  not  be  increased  or  di- 
minished during  his  term  of  office. 

The  statute  provides  that  the  time  of  fixing  the  com- 
pensation of  county  officers  shall  be  at  the  meeting  of 
the  county  board  next  preceding  the  election  of  the 
officers  whose  compensation  is  to  be  fixed.  Rev.  Stat. 
1905,  p.  566.  Any  attempt  of  the  county  board,  by 
resolution  or  otherwise,  to  increase  or  diminish  the 
salary  of  the  county  treasurer  is  therefore  without  au- 


Digitized  by 


Google 


554  Appellate  Courts  of  Illinois. 

Vol.  134.]  Moffett  v.  The  People, 

thority  of  law,  and  absolutely  void.  Foote  v.  Lake 
County,  206  111.  185;  Parker  v.  County  of  Eichland, 
214  111.  165. 

It  is  therefore  manifest  that  appellant  was  not  en- 
titled to  the  sum  in  question,  either  as  salary  as  super- 
visor of  assessments,  or  for  extra  compensation  as 
county  treasurer,  and  that  the  board  of  supervisors 
had  no  jurisdiction  or  authority  of  law  to  allow  the 
same  or  order  it  to  be- paid.  Their  action  in  the  prem- 
ises was  therefore  absolutely  void,  and  without  legal 
effect.    People  v.  Parker,  116  App.  143. 

The  contention  of  appellant  that  the  money  having 
been  paid  to  him  voluntarily  under  a  mistake  of  law 
cannot  be  recovered  back,  is  without  merit.  Nothing 
was  paid  to  him  by  the  county,  either  voluntarily  or 
otherwise.  The  action  of  the  board,  being  an  abso- 
lute nullity,  cannot  be  invoked  for  his  protection  as  an 
individual,  for  it  must  be  regarded  as  never  having 
been  taken,  nor  could  it  place  the  coun^  in  the  atti- 
tude of  having  paid  the  money  voluntarily. 

In  effect  the  action  of  the  board  was  to  grant  appel- 
lant an  increase  of  salary  as  county  treasurer.  This 
was  a  matter  over  which  it  had,  at  that  time,  no  ju- 
risdiction whatever,  under  which  it  could  act.  Had 
the  allowance  of  the  money  been  within  the  general 
scope  of  authority  conferred  upon  the  board  by  law, 
but  imder  a  misapprehension  as  to  the  law,  such 
money,  if  paid,  could  not  have  been  recovered  back. 
People  V.  Foster,  133  111.  496.  No  such  situation  is 
presented,  however,  in  the  case  at  bar.  When  the 
county  board,  by  resolutions,  fixed  the  salary  and 
compensation  of  the  county  treasurer  for  the  ensuing 
four  years,  its  power  in  the  premises  was  under  the 
constitution  exhausted. 

The  cases  cited  by  counsel  for  appellant  we  regard 
as  inapplicable  to  the  facts  here  involved.  In  People 
V.  Foster,  supra,  the  defendant,  Foster,  as  sheriff,  pre- 
sented reports  to  the  county  board  showing  that  the 
fees  collected  by  him  and  the  allowances  theretofore 


Digitized  by 


Google 


Third  District— A.  D.  1907.  555 

Moffett   V.    The   People. 

made  to  him,  did  not  equal  the  amount  of  his  compen- 
sation for  the  period  covered  by  such  reports,  and 
upon  demand,  by  him,  the  board  ordered  the  defi- 
ciency paid  to  him  from  the  county  treasury.  It  was 
held  that  as  the  payment,  although  illegal,  was  made 
under  a  mistake  of  law,  and  without  fraud  or  mis- 
take of  fact,  the  money  could  not  be  recovered  back. 
It  was,  however,  further  expressly  stated  in  the  opin- 
ion of  the  court,  that  the  question  as  to  whether  the 
conditions  existed  authorizing  the  payment,  was  one 
over  which  the  county  board  had  jurisdiction  to  con- 
sider and  pass  and  act  upon. 

In  Village  v.  Kiiopf,  199  111.  444,  where  the  charges 
of  a  coimty  clerk  to  the  village  for  services  in  con- 
nection with  certain  tax  deeds,  which  charges  were 
alleged  to  be  unauthorized  by  law,  were  investigated, 
settled,  and  voluntarily  paid  by  the  village,  it  was  held 
that  as  it  was  within  the  scope  of  the  authority  of  the 
village  to  settle  the  claim,  the  amount  paid  in  settle- 
ment thereof  could  not  be  recovered  back. 

City  V.  Whitfield,  109  App.  120,  was  a  suit  to  re- 
cover back  money  paid  out  by  the  city  for  legal  serv- 
ices for  which  the  city  was  not  legally  liable.  It  was 
held  that  the  money  could  not  be  recovered  back. 
There,  too,  the  adjustment  and  allowance  of  claims  of 
the  character  in  question  was  undoubtedly  within  the 
scope  of  the  authority  of  the  city  oflScials. 

In  Yates  v.  Ins.  Co.,  200  HI.  202,  the  only  question 
involved  was  whether  where  a  statute  authorizing  the 
levy  of  certain  taxes  is  void,  taxes  illegal  for  that 
reason,  but  paid  voluntarily,  could  be  recovered  back. 

It  follows  that  the  money, in  question  was  paid  by 
appellant,  as  county  treasurer,  to  himself,  without  au- 
thority of  law.  It  is  admitted  by  his  counsel  in  their 
brief  that  such  an  act  would  constitute  a  clear  breach 
of  his  official  bond. 

The  judgment  of  the  Circuit  Court  was  therefore 
proper  and  is  affirmed. 

Affirmed. 
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Henry  Sheppelman  y.  The  People  of  the  State  of  Illinois. 

1.  Instructions — when  should  be  accurate.  Where  the  evidence 
is  close  and  conflicting,  the  jury  should  be  Instructed  with  especial 
accuracy. 

2.  Evidence — when  rulings  upon,  must  he  accurate.  Where  the 
evidence  is  close  and  conflicting,  the  rulings  of  the  court  with  re- 
spect to  evidence  admitted  and  excluded  must  be  especially  accurate. 

3.  Heabsay — when  admission  of,  ground  for  reversal.  The  ad- 
mission of  hearsay  evidence  with  respect  to  matters  material,  is 
ground  for  reversal. 

4.  Pbovincb  of  jubt — when  instruction  as  to  weight  of  evi- 
dence invades.  An  instruction  with  respect  to  the  respective  value 
of  affirmative  and  negative  testimony,  in  form  as  follows,  1b  errone- 
ous in  that  it  invades  the  province  of  the  Jury: 

"The  court  instructs  the  Jury  that  the  evidence  of  the  various 
witnesses  who  have  testified  that  they  never  saw  Alonzo  Phillips 
intoxicated,  is  negative  evidence  only,  and  does  not  disprove  the  af- 
firmative evidence  of  tjiose  witnesses  who  testified  to  having  seen 
him  intoxicated." 

5.  Intoxicating  uquobs — when  competent  to  show  halHt  of  drink- 
ing. In  a  criminal  prosecution  for  selling  intoxicating  liquors  to 
one  in  the  habit  of  getting  intoxicated,  it  is  competent  to  permit 
witnesses  to  testify  directly  as  to  the  habit  of  the  person  in  question 
in  respect  to  the  use  of  intoxicating  liquors. 

Criminal  prosecution  for  sale  of  intoxicating  liquors.  Error  to 
the  County  Court  of  Ford  county;  the  Hon.  H.  H.  Kebb,  Judge,  pre- 
siding. Heard,  in  this  court  at  the  November  term,  1906.  Reversed 
and  remanded.    Opinion  filed  June  1,  1907. 

ScHNEiDEB  &  ScHNEiDEB,  foT  plaintiff  in  error. 

W.  H.  Stead  and  L.  A.  Cranston,  for  defendant  in 
error. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

An  indictment  consisting  of  three  connts  was  re- 
turned against  plaintiff  in  error  charging  him  with 
having  sold  intoxicating  liquors  to  one  Phillips  who, 
as  it  was  alleged,  was  a  person  then  and  there  in  the 
habit  of  getting  intoxicated.  The  indictment  was  certi- 
fied to  the  County  Court  and  a  trial  there  had.    The 
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jury  returned  a  verdict  of  guilty  upon  three  counts. 
Judgment  was  entered  upon  the  verdict,  and  a  fine  of 
$90  and  costs  imposed. 

It  was  further  ordered  that  the  defendant  stand 
committed  to  the  jail  of  Ford  county  until  such  fine 
and  costs  were  paid.  To  reverse  the  judgment  in 
question  this  writ  of  error  is  prosecuted. 

It  was  not  denied  by  plaintiff  in  error  on  the  trial 
that  he  had  sold  intoxicating  liquor  to  Phillips  on 
several  occasions.  The  main  question  in  controversy 
was  whether  Phillips  at  the  time,  was  a  person  who 
was  in  the  habit  of  getting  intoxicated.  Four  wit- 
nesses called  by  the  People  testified  that  they  had 
seen  Phillips  under  the  influence  of  intoxicating  liquors 
and  that  in  their  opinion  he  was  in  the  habit  of  becom- 
ing intoxicated,  while  thirteen  witnesses  for  plaint- 
iff in  error  testified  that  they  had  never  seen  him 
under  the  influence  of  liquor  and  that  in  their  opinion 
he  was  not  in  the  habit  of  becoming  intoxicated.  The 
evidence  may  therefore  well  be  said  to  have  been  both 
close  and  conflicting.  Hence  it  was  imperative  that 
the  jury  should  have  been  accurately  instructed  as  to 
the  law  and  that  the  rulings  of  the  court  upon  the 
evidence  have  been  free  from  substantial  error. 

One  Thompson  was  called  as  a  witness  on  the  part 
of  the  People.  After  he  had  testified  that  he  had  seen 
Phillips  under  the  influence  of  intoxicating  liquor  fre- 
quently, the  record  shows  that,  over  the  objections  of 
plaintiff  in  error,  he  was  asked  and  permitted  to  an- 
swer certjtin  questions  as  follows: 

**Q.  Do  you  know  how  much  money  he  has  squan- 
dered in  the  last  two  years  by  his  drinking  habits  f 

A.    I  don^t  know. 

Q.  You  know  whether  he  is  making  money  or  losing 
money  in  the  last  two  years,  do  youf 

A,  From  things  that  have  come  to  my  knowledge 
I  would  say  that  he  was  losing  money. 

Q.    From  things  that  have  come  to  your  knowledge 
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and  otherwise  how  much  has  he  lost  within  the  last 
two  or  three  years  f  % 

A.    Several  thousand  dollars/' 

Proper  exceptions  were  preserved  to  the  rulings 
of  the  court,  in  each  instance.  The  testimony  in  ques- 
tion was  improperly  admitted  and  was  doubtless 
highly  prejudicial  to  plaintiff  in  error. 

The  statements  of  the  witness,  so  far  as  based  upon 
'*  things  that  had  come  to  his  knowledge  and  other- 
wise," were  undoubtedly  but  mere  conclusions  derived 
from  hearsay.  The  question,  in  effect,  called  for  what 
the  witness  had  heard  relative  to  Phillips*  losses,  which 
was  clearly  incompetent  evidence  for  any  purpose. 

The  sixth  instruction  given  at  the  request  of  the 
People  reads  as  follows: 

**The  court  instructs  the  jury  that  the  evidence  of 
various  witnesses  who  have  iestified  that  they  never 
saw  Alonzo  Phillips  intoxicated,  is  negative  evidence 
only,  and  does  not  disprove  the  aflSrmative  evidence 
of  those  witnesses  who  testified  to  having  seen  him 
intoxicated/* 

In  view  of  the  conflict  in  the  evidence  the  giving  of 
this  instruction  was  palpable  and  prejudicial  error. 
The  force  and  weight  to  be  given  to  the  testimony  of 
the  respective  witnesses  was  a  matter  to  be  determined 
by  the  jury,  and  with  which  the  court  should  not  have 
interfered.  R.  Co.  v.  Otstot,  212  HI.  429;  B.  Co.  v. 
Robinson,  106  Dl.  145;  R.  Co.  v.  Shires,  108  HI.  632; 
R.  Co.  V.  Feehan,  149  111.  203;  Frizell  v.  Cole,  42  HI. 
362;  Rockwood  v.  Poundstone,  38  HI.  ?00.  While  it  is 
doubtless  true,  as  is  said  in  Murphy  v.  People,  90  HI. 
59,  that  affirmative  evidence  is  in  some  cases  as  a 
matter  of  fact  necessarily  of  more  probative  force 
than  negative  evidence,  it  is  improper  to  so  instruct  a 
jury  as  a  matter  of  law.  It  is  urged  that  it  waa 
error  for  the  court  to  permit  witnesses  to  testify  as 
to  whether  Phillips  was  in  the  habit  of  drinking  intox- 
icating liquors  to  excess.  The  Supreme  Court  has 
held  such  evidence  to  be  competent.    Gallagher  v.  Peo- 
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pie,  120  111.  179.  We  perceive  no  serious  error  in  the 
other  rulings  of  the  court  upon  instructions  and  evi- 
dence. For  the  reasons  indicated  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Richard  I.  Hall  t.  The  People  of  the  State  of  Illinois. 

1.  Information — when  need  noi  he  verified.  An  information 
signed  by  the  state's  attorney  need  not  be  verified. 

2.  Information — effect  of  failure  to  indorse  names  of  vHtn>esses 
upon  hack  of.  The  validity  of  an  information  is  not  affected  by  the 
failure  to  indorse  upon  the  back  thereof  the  names  of  the  wit- 
nesses upon  whose  testimony  the  same  was  returned. 

3.  Intoxicating  liquors — what  within  term  of.  The  word  "beer" 
when  employed  in  connection  with  sales  In  a  place  where  intoxi- 
cating liquors  are  usually  sold,  means  an  intoxicating  drink. 

Criminal  prosecution  for  sale  of  intoxicating  liquor.  Error  to  the 
County  Court  of  DeWitt  county;  the  Hon.  P.  C.  Hall,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1906.  Affirmed. 
Opinion  filed  June  1,  1907. 

John  Fuller,  Herrick  &  Herrick  and  Edward  J. 
Sweeney,  for  plaintiflf  in  error. 

Arthur  F.  Miller  and  E.  B.  Mitchell,  for  de- 
fendant in  error. 

Mr.  Justice  Putbrbaugh  delivered  the  opinion  of 
the  conrt. 

Upon  an  information  filed  by  the  state's  attorney 
charging  with  having  unlawfully  given  intoxicating 
liquor  to  one  Bertie  Eobinson,  a  minor,  plaintiff  in 
error  was  found  guilty  and  sentenced  to  pay  a  fine 
of  $100  and  costs,  and  to  be  confined  in  the  county 
jail  for  a  period  of  thirty  days,  and  until  the  fine 
and  costs  were  paid. 

It  is  first  urged  as  a  ground  for  reversal  of  such 
judgment,  that  the  information  was  not  verified  by 
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^flSdavit.  Inasmuch  as  it  was  signed  by  the  state's 
attorney,  this  was  unnecessary.  Samuel  v.  People, 
164  111.  384. 

Complaint  is  made  that  the  names  of  no  witnesses 
were  indorsed  upon  the  back  of  the  information.  We 
do  not  understand  that  this  was  essential,  and  no  au- 
thority to  that  effect  has  been  cited. 

It  is  also  contended  that  the  court  erred  in  giving 
to  the  jury  certain  instructions  in  which  it  was  as- 
sumed that  Robinson  was  given  liquor  by  some  one 
and  that  the  same  was  intoxicathig.  The  proof  ad- 
duced by  the  People  tended  to  show  that  Eobinson 
was  seen  in  the  saloon  of  plaintiff  in  error  on  the  day 
charged,  with  a  bottle  in  his  hand.  The  witnesses 
Anderson  and  Hanson  testified  that  they  saw  him 
drink  therefrom,  and  Anderson  said  that  it  contained 
a  liquor  that  smelled  like  beer. 

The  word  **beer,*'  when  employed  in  connection 
with  sales  in  a  place  where  intoxicating  liquors  are  usu- 
ally sold,  means  an  intoxicating  drink.  Myers  v.  State, 
93  Ind.  251,  9  L.  R.  A.  665.  Furthermore,  Prof. 
Conrad,  a  chemist,  testified  that  he  had  analyzed  the 
contents  of  the  bottle  in  question  and  found  that  the 
same  contataed  over  four  per  cent,  of  alcohol.  The 
only  witnesses  called  in  behalf  of  plaintiff  in  error 
were  himself,  Crawford,  his  partner,  and  their  bar- 
tender, each  of  whom  denied  that  he  gave  or  sold  any 
beer  or  intoxicating  liquor  to  Robinson  on  the  day  in 
question.  In  this  they  are  corroborated  by  Robinson 
who  while  admitting  that  he  had  a  bottle  in  his 
hand  at  the  time  and  place  charged,  denied  that 
he  drank  from  the  same  or  knew  its  contents.  The 
jury  was  fully  warranted  in  the  belief  that  Robinson's 
testimony  was,  to  say  the  least,  exceedingly  improb- 
able. 

The  only  serious  conflict  on  the  trial  seems,  to  have 
been  as  to  whether  the  beer  was  sold  or  given  to 
Robinson  by  plaintiff  in  error  or  by  anyone  acting 
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for  him.  That  Robinson  received  beer  from  some  one 
and  that  it  was  intoxicating  does  not  seem  to  have 
been  controverted.  In  this  state  of  the  evidence  we 
are  satisfied  that  the  error  in  the  instructions  com- 
plained of  by  plaintiff  in  error  could  not  have  affected 
the  verdict. 
The  judgment  is  affirmed. 

'Affirmed. 


John  W.  Dickson  y«  John  Owens. 

1.  Verdict — when  not  disturbed  as  against  the  evidence.  A  ver- 
dict will  not  be  set  aside  as  against  the  weight  of  the  evidence  un- 
less the  conclusion  of  the  jury  is  manifestly  against  the  weight  of 
such  evidence. 

2.  Real  estatu  bbokeb — wTiat  essential  to  recover  commissions. 
In  order  for  a  real  estate  broker  to  recover  commissions  for  a  sale 
effected  by  his  principal,  it  must  be  shown  that  he  was  the  procur- 
ing cause  of  such  sale. 

3.  Contract — what  sufUdent  consideration  for  modification  o/. 
While  a  contract  remains  executory,  an  agreement  to  annul  or 
modify  the  same  by  one  party  is  a  consideration  for  a  like  agree- 
ment by  the  other. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from 
the  Circuit  Court  of  Fulton  county;  the  Hon.  R.  J.  Grier,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1906.  Af- 
firmed.   Opinion  filed  June  1,  1907. 

I 

Haeby  M.  Waggoneb  and  M.  P.  Eicb,  for  appel- 
lant. 

LuciEN  Gbat,  for  appellee. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  conrt. 

This  action  was  originally  brought  by  appellant 
Dickson  before  a  justice  of  the  peace,  for  the  recovery 
of  commissions  alleged  to  be  due  to  him  from  appellee 
Owens,  for  services  in  selling  a  farm.     Upon  a  trial 
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in  the  Circuit  Court  judgment  was  rendered  upon  the 
verdict  of  a  jury  in  favor  of  appellee. 

The  terms  of  the  original  agreement  between  the 
parties,  which  are  uncontroverted,  were  that  appel- 
lant was  to  undertake  the  sale  of  appellee  *s  farm  of 
120  acres  at  $70  per  acre.  He  was  to  have  until  Jan- 
uary 1,  1906,  to  make  the  sale,  and  if  he  succeeded 
in  doing  so  was  to  receive  $1  per  acre  as  his  compen- 
sation. On  October  28,  1905,  appellee  himself  sold 
the  farm  to  one  Beam.  On  the  same  day,  but  prior 
to  such  sale,  a  modification  of  the  agreement  had  been 
made  by  the  parties,  the  terms  of  which  are  in  dispute. 
Appellee  testified  that  at  that  time  he  asked  appel- 
lant if  he  would  charge  him  commissions  if  he,  appel- 
lee, sold  the  land  himself,  and  that  appellant  replied 
that  he  would  not  if  appellee  sold  to  some  one  with 
whom  he,  appellant,  had  not  talked;  while  appellant 
testified  that  appellee  asked  him  if  he  would  give  him, 
appellee,  the  privilege  of  selling  the  farm  to  any  one 
that  he,  appellant,  had  not  talked  to  nor  had  inter- 
ested, and  that  appellant  replied  that  he  would  as 
to  any  person  except  Beam;  that  while  he,  appellant, 
had  not  talked  to  Beam  about  the  property,  he  had 
talked  to  Hilton  who  was  Beam's  partner.  Appel- 
lant further  testified  that  after  the  making  of  the 
original  contract  he  talked  to  a  number  of  possible 
purchasers  of  the  land  and  showed  one  party  the 
land ;  that  while  he  had  never  talked  with  Beam  about 
the  farm  he  did  have  two  conversations  with  Hilton 
in  regard  thereto;  that  although  the  sale  was  nomi- 
nally made  to  Beam,  it  was  in  fact  to  Hilton  and 
Beam  as  partners.  Both  Hilton  and  Beam  testified 
that  Hilton  was  not  interested  in  the  purchase  either 
as  a  partner  of  Beam  or  otherwise.  It  was  the  province 
of  the  jury  to  decide  these  controverted  questions  of 
fact.  If  they  found  in  favor  of  appellee  upon  such 
issues,  it  cannot  be  said  that  their  conclusions  were 
so  manifestly  against  the  evidence  as  to  warrant  this 
court  in  disturbing  the  same. 
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It  is  contended  however  that  the  court  erred  in  its 
rulings  upon  the  evidence  and  instructions  to  the  prej- 
udice of  appellant.  Appellant  offered  to  prove  by 
several  witnesses,  including  himself,  that  before  ap- 
pellee became  the  owner  of  the  farm,  appellant  was 
acting  as  agent  for  Mrs.  Hull,  the  former  owner,  and 
that  one  Bishop  in  behalf  of  the  firm  of  Beam  and 
Hilton  sought  to  purchase  the  same  through  the 
agency  of  appellant,  but  the  court  held  such  evidence 
to  be  incompetent.  It  is  insisted  that  it  was  com- 
petent as  tending  to  show  that  appellant,  at  the  time 
of  the  original  contract,  knew  Bishop  as  a  prospec- 
tive purchaser,  thereby  corroborating  appellant  in  his 
version  of  the  modified  contract,  and  was  proper  to 
be  considered  by  the  jury  in  determining  whether  or 
not  Beam  war  excepted  from  its  terms.  In  the  ab- 
sence of  written  pleadings  the  nature  of  the  plaintiff's 
demand  must  be  ascertained  from  the  bill  of  particu- 
lars, which,  in  effect,  limited  and  restricted  the  plaint- 
iff on  the  trial  to  proof  of  the  particular  cause  of 
action  therein  mentioned.  Brewery  v.  Famsworth, 
172  111.  247.  That  filed  with  the  justice  stated  that  the 
claim  or  demand  of  plaintiff  was  for  **  Commissions 
due  from  said  Owens  to  said  Dickson,  in  the  matter  of 
sale  of  a  farm,  120  acres  owned  by  said  Owens,  situated 
in  Putnam  township,  Fulton  county,  HI.,  $120.00.'* 

Under  the  terms  of  the  contract,  appellant  could 
only  recover  commissions  by  proving  that  he  was  the 
procuring  cause  of  the  sale.  That  the  sale  was  nom- 
inally made  to  Beam  was  proved  by  the  introduction 
in  evidence  by  appellant  of  the  contract  of  sale  be- 
tween appellee  and  Beam.  Appellant  did  not  claim  to 
have  talked  or  negotiated  with  Beam  personally.  H^ 
could  only  recover  in  this  action  by  showing  that  the 
purchase  was  in  fact  made  either  by  Hilton  with  whom 
he  had  negotiated,  or  by  Beam  and  Hilton  jointly. 
As  to  by  whom  the  land  was  actually  bought  was 
therefore  the  chief  and  controlling  issue  in  the  case, 
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and  that  upon  which  a  right  of  recovery  tnmed.  It 
follows  that  whether  or  not  Beam  was  excepted  by 
the  terms  of  the  contract  as  modified,  was  immate- 
rial. For  this  reason  the  giving  of  appellee's  third  and 
fourth  instructions  was  not  prejudicial. 

Complaint  is  made  of  appellee's  sixth  instruction 
which  contains  a  prefatory  statement  to  the  effect  that 
an  owner  of  land  although  he  has  appointed  another 
sole  agent  for  the  use  thereof,  can  sell  the  same  him- 
self and  not  be  liable  to  the  agent  for  commissions. 
While  it  is  true  that  under  the  circumstances  recited, 
the  owner  might  be  liable  to  the  agent  for  damages  for 
a  breach  of  the  contract  (Metzen  v.  Wyatt,  41  111.  App. 
487),  and  to  an  amount  equal  to  the  commissions  agreed 
upon  in  case  of  a  sale,  in  a  direct  suit  for  the  re- 
covery of  conamissions,  upon  the  theory  of  perform- 
ance, he  would  be  liable  only  in  the  event  that  the 
agent  in  some  way  brought  the  owner  and  purchaser 
together,  or  in  some  way,  assisted  in  bringing  about 
the  sale.  Woolf  v.  Sullivan,  224  111.  509.  The  in- 
struction  was  therefore  not  erroneous,  although  not 
to  be  commended,  being  abstract  in  form. 

Appellant's  fifteenth  and  eighteenth  instructions  to 
the  effect  that  any  modification  or  change  of  the 
original  contract  would  not  be  valid  and  binding  upon 
appellant  unless  based  upon  a  good  consideration, 
were  properly  refused.  While  a  contract  remains  ex- 
ecutory, an  agreement  to  annul  or  modify  the  same 
by  one  party  is  a  consideration  for  a  like  agreement  by 
the  other,  and  vice  versa.  Barrie  v.  King,  105  HI. 
App.  426,  and  cases  cited. 

Appellant's  refused  sixteenth  and  seventeenth  in- 
structions which  laid  down  the  law  as  to  general  lia- 
bility for  the  termination  of  a  contract  by  one  party, 
without  default  or  consent  on  the  part  of  the  other, 
were  not  applicable  to  the  present  case,  which,  as  has 
been  said,  was  not  predicated  upon  a  breach  of  the 
contract  in  question.    The  exclusion  of  the  testimony 
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of  the  witnesses  Bishop  and  Smith  was  not  error  for 
the  reasons  heretofore  stated. 

We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  must  accordingly  be  affirmed. 

Affirmed. 


Cleveland,  Cincinnati^  Chicago  &  8t.   Louis  Railway 
Company  v.  Charles  Curtis. 

1.  CoNTRicuTOBT  NEGLiQENCE — voliat  evidencc  not  competent  upon 
question  of.  It  is  not  competent  to  permit  a  witness  to  testify  in 
substance  or  in  effect  as  to  whether  or  not  in  his  opinion  it  was  neg- 
ligence to  do  or  to  attempt  to  do  the  act  contended  as  constituting 
contributory  negligence. 

2.  Expert — when  opinion  of,  not  competent.  Where  the  matter 
inquired  about  requires  no  special  knowledge  and  all  the  facts  upon 
which  such  opinions  are  sought  to  be  based,  can  be  ascertained  and 
made  intelligible  to  the  court  and  Jury,  it  is  not  proper  to  receive 
the  testimony  of  experts. 

3.  Fedebal  statute — effect  of  section  8  of  act  enacted  for  the 
promotion  of  safety  of  employes.  Section  8  of  the  Federal  statute 
enacted  for  the  promotion  of  the  safety  of  employes,  which  is  to 
the  effect  that  any  employe  of  a  common  carrier  who  may  be  in- 
jured by  any  locomotive,  car  or  train,  in  use  contrary  to  the  pro- 
visions of  the  act,  s^all  not  be  deemed  thereby  to  have  assumed  the 
risk  occasioned  thereby,  does  not  abrogate  the  common  law  rule 
that  an  employe  using  cars  not  equipped  with  the  appliances  men- 
tioned in  the  act  must  exercise  ordinary  care. 

4.  Assumed  bisk — doctrine  of,  considered  toith  respect  to  the 
doctrine  of  contributory  negligence.  The  doctrines  of  assumed  risk 
and  contributory  negligence  are  separate  and  distinct 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Eidgar  county;  the  Hon.  Mobton  W.  Thompson,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1906.  Reversed 
without  remanding.    Opinion  filed  June  1,  1907. 

Hamlin  &  Gillespie  and  R.  L.  McEIinlay,  for  ap- 
pellant; L.  J.  Hackney,  of  counsel. 

F.  W.  Dtjndas,  for  appellee;  F.  J.  O'Haib,  of  coun- 
sel. 
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Mr.  Justice  Putebbatjgh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  case  for  the  recovery  of  dam- 
ages for  personal  injuries  alleged  to  have  been  re- 
ceived by  the  plaintiff  through  the  negligence  of  de- 
fendant. Judgment  was  rendered  in  favor  of  the 
plaintiff  for  $1,999.99,  to  reverse  which  this  appeal  is 
prosecuted. 

The  undisputed  evidence  shows  that  appellee  had 
been  a  brakeman  in  the  employ  of  appellant  for  about 
five  years.  On  the  day  he  was  injured  he  was  act- 
ing as  *' swing  man*'  or  center  brakeman  upon  one 
of  appellant's  freight  trains  engaged  in  interstate 
commerce  or  traflSc.  His  duty  consisted  in  switching 
cars  and  placing  them  in  and  out  of  the  train  at  various 
stations.  At  Bobiuson  station  a  car  of  freight  was 
set  out.  After  the  train  started  to  leave  the  station 
to  go  southward,  and  when  it  had  moved  about  thirty 
feet  at  the  rate  of  about  two  miles  an  hour,  appellee 
who  was  standing  upon  the  station  platform  attempted 
to  get  aboard  by  placing  his  right  hand  on  the  end  sill 
of  a  box  car  and  his  left  hand  upon  the  end  sill  of  a 
coal  car  in  the  rear  of  it  and  swinging  his  feet  up 
and  catching  them  on  the  bumpers  or  upon  the  dead- 
wood  of  the  coal  car.  Through  the  motion  of  the 
train,  or  from  some  other  cause  not  shown  by  the 
evidence,  his  hand  slipped  and  he  fell  down  between 
the  rails  upon  Ids  hands  and  knees.  The  conductor  of 
the  train  who  was  standing  on  the  front  end  of  the 
coal  car,  upon  seeing  him  fall,  jumped  off  on  the  plat- 
form and  immediately  called  to  the  engineer  and  gave 
him  the  stop  signal.  The  engineer  immediately  applied 
the  air  brakes  and  stopped  the  train.  When  appellee 
fell  he  crawled  along  by  the  coal  car  and  attempted 
to  get  from  under  the  cars.  Just  before  the  train 
stopped,  his  clothing  caught  on  a  bolt  at  a  rail  connec- 
tion and  the  car  wheel  caught  and  stopped  upon  one  of 
his  legs,  so  crushing  and  mangling  it  that  it  had  to  be 
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amputated.  The  evidence  shows  that  there  were  side 
ladders  on  a  number  of  box  cars  in  the  train  by  which 
the  plaintiff  could  have  boarded  it  with  safety.  The 
train  consisted  of  sixteen  cars,  all  but  three  of  which 
were  equipped  with  air  brakes,  and  had  the  cars  so 
equipped  been  placed  consecutively  next  to  the  engine, 
the  train  could  have  been  stopped  in  time  to  have 
avoided  the  injury  to  appellee,  but  by  reason  of  the 
^'bald-heads''  or  cars  without  air  brakes,  having  been 
placed  toward  the  front  of  the  train,  the  line  of  the 
brakes  was  broken  so  that  the  air  brakes  back  of  the 
*' bald-heads''  could  not  be  used.  It  further  appeared 
that  there  was  in  force  a  rule  of  the  appellant  company, 
which  required,  in  the  making  of  trains,  the  placing  of 
cars  loaded  with  heavy  freight  ahead  of  those  contain- 
ing merchandise. 

The  negligence  relied  upon  as  a  basis  of  recovery,  is 
the  alleged  non-compliance  by  appellant  with  the  terms 
of  the  Federal  statute  for  the  promotion  of  safety  of 
employes,  etc.,  section  1  of  which  reads  as  follows: 
**That  from  and  after  the  1st  day  of  January,  1898, 
it  shall  be  unlawful  for  any  common  carrier  engaged 
in  interstate  commerce  by  railroad  to  use  on  its  line 
any  locomotive  engine  in  moving  interstate  traffic  not 
equipped  with  a  power  or  driving  wheel  brake,  and 
appliances  for  operating  the  train  brake  system,  or 
to  run  any  train  in  such  traffic  after  said  date  that 
has  not  a  sufficient  number  of  cars  in  it  so  equipped 
with  power  or  train  brakes  that  the  engineer  on  the 
locomotive  drawing  such  train  can  control  its  speed 
.without  requiring  brakemen  to  use  the  common  hand 
brake  for  that  purpose."  (Act  March  2,  1893,  Chap. 
196,  27  Stat.  L.  531.) 

A  reversal  of  the  judgment  is  urged  upon  the  fol- 
lowing grounds:  (1)  The  plaintiff  assumed  the  risk 
of  attempting  to  get  aboard  the  train  as  he  did,  and 
was  guilty  of  contributory  negligence;  (2)  the  Fed- 
eral statute  has  no  application  to  the  facts;  (3)  the 
defendant  had  in  its  train  a  sufficient  number  of  cars 
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SO  equipped  with  power  or  train  brakes  that  if  coupled 
up  and  utilized,  the  engineer  on  the  locomotive  draw- 
ing such  train  could  have  controlled  its  speed  without 
requiring  the  brakeman  to  use  the  common  hand  brake, 
apd  its  statutory  duty  was  thereby  discharged;  and 
no  rule  of  the  company  was  proved  to  have  been  in 
force  which  justified  the  plaintiff  in  not  using  the 
power  or  train  brakes  on  the  train. 

Over  the  objections  of  appellant,  the  trial  court  im- 
properly permitted  appellee  to  prove  by  the  witnesses 
Dixon  and  Hawkins,  that  the  manner  in  which  he  was 
attempting  to  get  aboard  of  the  train  at  the  time  he 
fell  and  was  injured  was  ** proper/*  In  effect  such  wit- 
nesses were  permitted  to  testify  as  a  matter  of  opinion 
that  in  attempting  to  get  aboard  of  the  train  as  he 
did  the  plaintiff  was  not  guilty  of  contributory  negli- 
gence, which  was  one  of  the  issues  to  be  determined 
by  the  jury.  Such  testimony  was  not  proper  to  be 
given  by  an  expert  witness,  nor  was  the  question  one 
upon  which  a  non-expert  witness  could  properly  ex- 
press an  opinion.  A  witness  is  not  permitted  to  give 
his  opinion  as  an  expert  in  reference  to  a  matter  which 
does  not  involve  a  question  of  science,  skill  or  trade. 
Where  the  matter  inquired  about  requires  no  special 
knowledge  and  all  the  facts  upon  which  such  opinions 
are  sought  to  be  based,  can  be  ascertained  and  made 
intelligible  to  the  court  and  jury,  it  is  not  proper 
to  receive  the  testimony  of  experts.  E.  Co.  v.  The 
People,  143  111.  434;  E.  Co.  v.  Conlan,  101  111.  93; 
E.  Co.  V.  Smith,  69  App.  69.  The  opinions  of  wit- 
nesses are  not  admissible  in  evidence  merely  because 
such  witnesses  have  had  more  experience  or  greater 
opportunities  for  observation  than  others,  unless  such 
opinions  relate  to  matters  of  skill  or  science.  Hell- 
yer  v.  The  People,  186  111.  550;  Brewster  v.  Weir,  93 
111.  App.  588.  Expert  opinions  may  never  be  given 
covering  the  questions  or  issues  to  be  decided  by  the 
jury.  E.  Co.  v.  The  People,  supra;  E.  Co.  v.  Blve, 
43  App.  612;  E.  Co.  v.  S.  &  N.  E.  Co.,  67  111.  142.    The 
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queistion  as  to  the  care  being  exercised  by  a  plaintiff 
at  the  time  of  his  injury,  is  one  for  the  jury,  ancj  can- 
not be  decided  by  the  opinions  of  experts.  City  v. 
Coe,  166  111.  22.  The  question  whether  a  certain  act 
or  omission  imported  negligence  under  the  given  cir- 
cumstances is  not  one  which  can  be  determined  by  ex- 
pert testimony.,  Labatt  on  Master  and  Servant,  sec. 
830 ;  2  Jones  on  Evidence,  sec.  374. 

In  the  view  we  take  of  the  law  applicable  to  the 
uncontroverted  facts  involved,  it  will  be  unnecessary 
to  determine  whether  or  not  the  Federal  statute  quoted 
has  any  application  or  whether  or  not  appellee  as- 
sumed the  risk  of  injury.  After  a  full  consideration 
of  the  evidence,  we  are  impelled  to  the  conclusion  that 
the  attempt  of  appellee  to  board  the  train  in  the  way 
and  manner  shown  by  the  evidence,  was  not  the  act 
,of  a  reasonably  prudent  and  careful  person  under 
similar  circumstances,  and  that  his  negligence  in  that 
particular  was  the  direct  and  immediate  cause  of  his 
injury.  His  right  of  recovery  is  thus  barred  without 
regard  as  to  the  question  as  to  whether  or  not  the 
Federal  statute  is  applicable.  The  effect  of  section 
8  thereof,  which  provides  that  any  employe  of  a  com- 
mon carrier  who  may  be  injured  by  any  locomotive, 
car  or  train,  in  use  contrary  to  the  provisions  of  the 
act,  shall  not  be  deemed  thereby  to  have  assumed  the 
risk  occasioned  thereby,  is  merely  to  abrogate  the 
common  law  rule  that  an  employe  using  cars  not 
equipped  with  the  appliances  mentioned  in  the  Act,  as- 
sumed such  risk  and  danger  of  his  employment  as 
arises  from  the  use  of  such  appliances,  when  the  same 
are  known  by  him  to  be  defective^  insufficient  and  dan- 
gerous or  which  are  so  obviously  so  that  by  the  exer- 
cise of  ordinary  care,  he  would  know  of  such  fact. 
The  section  does  not  to  any  extent  abrogate,  change  or 
modify  the  well-settled  rule  that  an  act  of  omission 
on  the  part  of  the  servant  amounting  to  a  want  of 
ordinary  care  which,  concurring  or  co-operating  with 
the  negligent  act  of  the  master,  is  the  proximate  cause 
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or  occasion  of  an  injury  to  the  servant,  will  bar  a 
recovery  by  such  servant,  or,  in  other  words,  in  order 
to  recover  for  injuries  received  by  him,  the  servant 
must  aver  and  prove  that  he  was,  in  relation  to  the 
accident,  in  the  exercise  of  ordinary  care  at  the  time 
he*  received  such  injuries. 

Counsel  in  argument  seems  to  have  confounded  the 
distinct  and  separate  doctrine  known  as  ^^  assumed 
risk*'  with  that  of  ** contributory  negligence.'*  As  is 
said  in  E.  Co.  v.  Heerey,  203  HI.  492,  '*  Contributory 
negligence  and  assumption  of  risk  are  entirely  dif- 
ferent things  in  the  law.  Although  the  two  questions 
may  both  arise  under  the  facts  of  the  case,  yet  they 
are  wholly  separate  and  distinct.  Every  person  suing 
for  a  personal  injury  must  show  that  he  was  in  the 
exercise  of  ordinary  care  and  caution  for  his  own 
safety.'* 

Appellee,  in  attempting  to  board  the  train,  fell  be- 
tween a  coal  car  and  a  box  car,  the  latter  being  south 
and  next  ahead  of  the  coal  car.  Upon  the  coal  car, 
some  six  or  eight  inches  from  the  south  end,  there 
was  an  iron  stirrup  which  extended  eight  or  ten 
inches  below  the  sill  of  the  car,  and  above  such  stir- 
rup was  an  iron  hand-hold,  eight  or  ten  inches  long. 
A  large  number  of  the  box  cars  were  equipped  with 
side-ladders  by  the  use  of  which  appellee  could  have 
boarded  the  train  with  safety.  Appellee,  when  testi- 
fying, offered  no  excuse  for  his  failure  to  use  the 
side  ladders.  As  to  the  stirrup  and  hand-hold,  he  says, 
**If  I  had  put  my  foot  in  the  stirrup  maybe  I  would 
have  fallen  outside  of  the  track  and  maybe  I 
wouldn't." 

It  seems  clear,  in  view  of  the  foregoing  evidence, 
that  appellee,  who  was  an  experienced  brakeman,  with 
full  knowledge  of  the  facts,  voluntarily  adopted  a 
dangerous  method  of  boarding  the  train  when  a  man- 
ifestly safer  one  was  at  hand.  Disregarding  the  ques- 
tion as  to  whether  he  thus  assumed  the  risk  of  injury, 
we  are  satisfied  that  the  undisputed  facts,  together 
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with  all  the  natural  inferences  to  be  drawn  there- 
from, fail  to  show  that  he  was  in  the  exercise  of  that 
degree  of  care  for  his  own  safety  required  by  law 
as  precedent  to  recovery.  Such  conclusion  is  so  plain 
and  clear  that  we  feel  all  ordinarily  prudent  men  would 
arrive  thereat  after  a  dispassionate  consideration  of 
the  evidence.  The  admission  of  the  testimony  of  Dixon 
and  Hawjrins  to  the  eflfect  that  the  method  adopted  by 
appellee  in  attempting  to  board  the  train  was  proper, 
doubtless  tended  to  lead  the  jury  to  find  in  favor 
of  appellee  upon  that  issue. 

For  the  reasons  stated  the  judgment  of  the  Cir- 
cuit Court  must  be  reversed  without  remanding. 

Reversed. 
Finding  of  fact  to  be  incorporated  in  judgment: 
We  find  from  the  undisputed  evidence  that  in  at- 
tempting to  board  the  train  in  the  manner  shown  by  the 
evidence,  appellee,  Charles  Curtis,  was  guilty  of  neg- 
ligence, which  was  the  proximate  cause  of  the  injuries 
received  by  him  for  which  he  seeks  to  recover. 


Clereland,  Cincinnati^  Chicago  ft  St.  Louis    Railway 
Company  t.  Harrison  F.  Pinnell. 

Cabbieb — when  error  to  exclude  contract  of  $hipment  from 
jury.  It  is  error  to  exclude  a  contract  of  shipment  from  the  jury 
where  there  1b  evidence  tending  to  show  that  the  shipper  knew  of  the 
contents  of  such  contract  and  assented  to  the  restrictions  contained 
therein. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Edgar 
county;  the  Hon.  J.  W.  Craig,  Judge,  presiding.  Heard  In  this  court 
at  the  May  term,  1905.  Reversed, and  remanded.  Opinion  filed 
June  1, 1907. 

C.  S,  CoNGBB  aud  E.  K  McKiklay^  for  appeUant. 
DuNBAS  &  O'Haib^  for  appellee. 
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Mr.  Pbesiding  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

Harrison  P.  Pinnell  brought  suit  in  the  Circuit 
Court  of  Edgar  county  to  recover  damages  alleged  to 
have  been  sustained  by  him  through  the  negligence  of 
appellant  in  delaying  a  shipment  of  cattle  made  by 
Pinnell  from  Kansas,  Illinois,  to  Chicago.  There  was 
a  judgment  in  favor  of  Pinnell  in  the  sum  of  $250 
from  which  the  railway  company  has  appealed. 

It  appears  from  the  evidence  that  appellee,  on  No- 
veihber  24,  1903,  at  about  eight  o^clock  p.  m.,  shipped 
fifty  head  of  cattle  from  Kansas,  Illinois,  consigned  to 
Cliicago,  and  that  the  customary  time  required  for 
such  shipment  between  such  shipping  point  and  Chi- 
cago was  about  eighteen  hours. 

Appellee  contends  that  appellant  was  negligent  in 
delaying  prqmpt  shipment  from  Kansas,  Illinois,  and 
in  allowing  the  cattle  to  remain  in  the  cars  from  about 
eight  p.  M.  until  after  eleven  o'clock  p.  m.  before  leav- 
ing such  shipping  station;  that  there  was  negligent  de- 
lay between  the  point  of  shipment  and  Chicago  so 
that  the  cattle  did  not  reach  Chicago  until  late  in  the 
night  of  the  day  following  the  shipment;  that  as  the 
next  day  after  the  arrival  of  the  cattle  in  Chicago  was 
a  holiday,  no  sale  could  be  made  until  the  third  day 
following  the  shipment,  and  in  consequence  his  cattle 
became  ** stale"  upon  the  market  and  he  suffered  a 
loss  for  which  appellant  should  be  held  responsible. 

Upon  the  trial  appellant  offered  in  evidence  a  con- 
tract of  shipment  signed  by  appellee,  which  limited 
appellee  in  his  right  of  recovery  and  provided  that  no 
claim  for  damages  accruing  to  the  shipper  under  the 
contract  should  be  allowed  or  paid  by  the  carrier,  or 
suit  brought  in  any  court,  unless  the  shipper  filed  a 
claim  in  writing  therefor,  verified,  in  the  office  of  the 
freight  claim  agent  in  the  city  of  Cincinnati,  Ohio, 
within  five  days  from  the  time  the  stock  was  removed 
from  the  cars.  To  this  offer  an  objection  was  made 
which  was  sustained  by  the  coilrt,  to  which  action  of 
the  court  appellant  excepted. 
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At  the  dose  of  all  the  evidence  the  court  gave  for 
appellee  a  peremptory  instniction  directing  the  jury 
to  find  the  issues  in  favor  of  appellee  and  assess  his 
danaages  at  such  sum  as  they  should  think,  from  the 
evidence,  he  had  sustained,  to  which  action  of  the  court 
exception  was  also  taken  by  appellant.  This  action 
of  the  court  would  seem  to  have  been  taken  upon  the* 
assumption  that  there  was  no  evidence  in  the  case  even 
tending  to  show  that  appellee  knew  the  contents  of  the 
shipper's  contract,  or  that  he  ever  assented  to  its 
terms.     In  this  there  was  error. 

While  it  is  true  that  in  his  testimony  appellee  denied 
that  he  read  the  contract  or  knew  its  contents,  yet 
he  admitted  that  he  had  signed  it ;  that  he  had  an  ordi- 
nary education  and  could  read;  that  he  had  been  en- 
gaged in  shipping  stock  for  about  twenty  years  and 
frequently  over  the  road  of  appellant;  that  he  had 
signed  many  contracts  of  the  same  character,  or  sim- 
ilar in  form,  and  knew  this  was  a  live  stock  contract 
and  that  the  shipment  of  the  cattle  in  question  was 
made  imder  the  contract  offered  in  evidence  by  appel- 
lant. The  issue,  thereupon,  became  an  issue  of  fact 
for  the  jury  to  determine  and  not  a  question  of  law. 

While  it  is  true  that  under  the  decisions  of  the 
Supreme  Court  of  our  state  it  has  been  held  that  the 
mere  receiving  of  a  contract  of  shipment  containing 
limitations,  without  notice  of  such  limitations  and  re- 
strictions to  the  shipper,  does  not  of  itself  amount  to 
an  assent  thereto  upon  his  part,  and  that  the  burden 
of  proof  is  upon  the  carrier  to  show  assent  upon  the 
part  of  the  shipper  to  such  limitation,  yet  where  there 
is  any  evidence  tending  to  show  notice  it  is  for  a  jury 
to  determine  from  all  the  evidence  and  circumstances 
whether  or  not  the  shipper  did,  as  a  matter  of  fact, 
know  of  the  contents  of  the  contract  and  assent  to  its 
terms.  B.  &  0.  S.-W.  K.  B.  Co.  v.  Fox,  113  111.  App. 
180-187. 

The  evidence  in  the  case  at  bar  was  not  conclusive 
to  the  effect  that  appellee  knew  of  the  terms  of  the 
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contract,  or  assented  thereto,  but  it  was  of  a  char- 
acter tending  to  show  such  knowledge  and  should 
have  been  submitted  to  the  jury  as  an  issue  of  fact 
The  court's  refusal  to  submit  that  issue  to  the  jury 
was  prejudicial  error.  The  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Wabash  Railroad  Compa^jr  y.  E.  B.  Smith. 

1.  VlAOE»—u)hen  contract  of  service  does  not  prohibit  assign- 
ment of.  A  contract  of  service  does  not  prohibit  an  assignment  of 
wages  so  as  to  render  the  same  null  and  void  where  the  proYislon 
with  respect  thereto  is  that  assignments  when  made  are  ground  for 
immediate  dismissal,  and  this  especiaUy  in  view  of  the  fact  that 
the  employer  had  in  some  instances  rec<^niised  assignments. 

2.  Wages — when  assignment  of,  effective.  An  assignment  ot 
wages  earned  during  a  particular  period  is  effective  to  pass  title 
thereto  regardless  of  whether  the  rate  of  payment  is  increased  or 
lessened  during  the  period  referred  to  in  the  assignment 

3.  Wages — effect  of  authority  to  collect,  contained  in  assignment. 
An  assignment  of  wages  which  contains  an  authority  to  the  assignor 
to  collect  on  behalf  of  the  assignee,  does  not  preclude  such  assignor 
from  asserting  his  right  to  collect  upon  his  own  behalf. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  W.  C.  J0HI7S,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1906.     Affirmed.     Opinion  filed  June  1,  1907. 

HtTGH  Crea  and  H.  W.  Housum,  for  appellant;  C.  N. 
Tbavous,  of  counsel. 

LeFobgee  &  Vail,  for  appellee, 

Mb.  Pbesidinq  Justice  Bamsat  delivered  the  opinion 
of  the  court. 

E.  D.  Smith,  for  the  use  of  John  L.  Bennett,  brought 
suit  in  the  Circuit  Court  of  Macon  county  against  the 
Wabash  Bailroad  Company  to  recover  wages  due  from 
said  railroad  company  to  Smith  and  by  Smith  assijarod 
to  Bennett.    The  case  was  tried  before  the  court  with- 
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out  a  jury,  a  judgment  rendered  in  favor  of  Smith 
for  Bennett's  use  against  the  railroad  company  in  the 
sum  of  $108.85,  and  the  railroad  company  appealed. 
The  case  was  tried  upon  a  stipulation  of  facts  which 
is  too  long  to  he  incorporated  in  an  opinion,  hut  which 
showed  the  facts  to  be  in  substance  as  follows:  On 
April  17,  1904,  Smith,  who  was  an  engineer  in  the 
employ  of  appellant,  being  indebted  to  Bennett,  gave 
him  his  note  for  $105,  with  interest  at  seven  per  cent, 
due  in  ninety  days  from  said  date,  and  on  October  17, 
1904,  gave  his  renewal  note  extending  payment  to 
January  17,  1905.  Smith  also  executed  and  delivered 
to  Bennett  three  blank  instruments  in  which  said  iu; 
struments  said  Bennett  afterward  filled  the  blanks, 
whereupon  said  three  instruments  with  the  blanks 
filled  in  substance  amounted  to  an  assignment  to  Fen- 
nett  of  the  salary  or  wages  due  or  about  to  become  due 
to  said  Smith  as  engineer  from  appellant,  as  per  verbal 
contract  commencing  April  27,  1904,  at  $4.25  per  hxm- 
dred  miles,  which  assignment  authorized  Bennett  to 
collect,  receive  and  receipt  for  all  salary  and  proceeds 
arising  from  said  contract  and  directing  said  jailroad 
company  to  pay  the  same  to  Bennett.  Said  instru- 
ments also  provided  that  Smith,  in  consideration  of 
Bennett's  having  bought  his  salary  and  wages  from 
said  appellant,  should  collect  said  wages  when  due, 
as  the  agent  of  Bennett  and  for  his  sole  use  and  ben- 
efit and  deliver  the  whole  thereof  to  Bennett;  Bennett 
was  to  have  the  right,  however,  to  file  the  written  as- 
signment with  appellant  and  collect  the  same  himself, 
if  he,  at  any  time,  saw  fit  to  do  so.  As  a  part  of  the 
said  instruments  there  was  an  aflSdavit  made  by  Smith 
to  the  effect  that  Smith  had  actually  earned  at  that 
time  $105  as  such  salary,  and  that  no  payment  had 
been  made  to  him,  or  any  part  previously  assigned; 
that  he  had  made  the  assignment  to  Bennett  for  the 
express  purpose  of  borrowing  money  and  had  given 
him  assignments  in  blank,  with  full  authority  to  him  to 
fill  out  and  present  to  appellant  and  enforce  the  same 
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if  he  (Smith)  failed  to  comply  with  said  agreement 
On  January  28,  1905,  such  assignment  was  filed  with 
appellant  company,  and  on  January  31,  1905,  said 
Smith,  having  quit  the  service  of  appellant,  or  been 
discharged  therefrom,  on  January  26,  1905,  called  for 
his  wages  due  at  division  headquarters  and  was  in- 
formed there  that  the  assignment  to  Bennett  had  been 
filed  and  payment  was  refused  him.  Upon  such  re- 
fusal and  upon  the  same  day  Smith  wrote  a  letter  to 
the  general  counsel  of  appellant  asking  that  a  cheek 
for  $120.91,  covering  his  wages  for  the  month  of  Jan- 
uary, be  sent  to  Bennett  at  an  early  date  stating  that 
he  was  no  longer  in  the  service  of  the  company  and 
desired  a  settlement. 

From  such  stipulation  it  further  appeared  that  there 
was  no  express  contract  as  to  the  wages  Smith  should 
draw  during  his  employment  other  than  a  rate  upon 
each  one  hundred  miles,  varying  from  time  to  time 
at  the  option  of  the  appellant;  that  there  was  no 
salary  dne  to  Smith  prior  to  January  1, 1905;  that  ap- 
pellant bad  no  notice  that  Smith  was  indebted  to  Ben- 
nett prior  to  the  filing  of  the  notice  of  assignment  on 
January  28,  1905;  that  from  January  Ist  to  January 
26th,  Smith  earned,  while  in  the  employ  of  appellant, 
the  sum  of  $125  (part  of  it  at  $3.50  per  one  hundred 
miles,  part  at  $3.65  per  one  hundred  miles  and  the 
balance  at  $4.25  per  one  hundred  miles) ;  that  prior 
to  the  service  upon  appellant  of  the  assignment  of 
January  28th,  appellant  had  accepted  and  agreed  to 
pay  and  deduct  from  the  wages  of  Smith,  the  sum  of 
$6  upon  Smith's  order  in  favor  of  Wm.  Gause  &  Bro., 
and  that  Smith  had  earned  the  sum  of  $125  in  January, 
before  the  twenty-eighth  of  that  month,  and  that  appel- 
lant owed  him  the  balance  of  the  $125  after  deduct- 
ing the  $6  item  above  referred  to  and  an  assessment  of 
fifty  cents  due  the  Wabash  Hospital  Association. 

It  also  appeared  from  such  stipulation  of  facts  that 
appellant  paid  Smith  the  balance  due  him,  on  the 
fourth  day  of  February,  1905,  without  the  knowledge 
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or  consent  of  Bennett  and  that  no  part  of  the  debt 
from  Smith  to  Bennett  had  been  paid;  that  at  the  tima 
that  Smith  entered  the  employment  of  appellant  he 
signed  a  paper  in  the  words,  to  wit:  '*I  understand 
that  the  assignment  of  wages  due  from  Wabash  Rail- 
road Company  is  strictly  prohibited  and  subjects  any 
employe  executing  such  assignment  to  immediate  dis- 
missal from  the  service  of  the  company  and  I  hereby 
accept  service  with  said  company  subject  to  said  con- 
ditions/' 

It  further  appeared  from  the  stipulation  that  the 
letter  from  Smith  dated  January  31,  1905,  written 
to  the  general  counsel  of  appellant  requesting  pay- 
ment of  the  amount  due,  to  be  made  to  Bennett,  was 
not  received  by  such  officer  until  after  a  check  for 
Smith's  wages  had  been  mailed  to  the  superintendent 
of  appellant  at  Decatur,  which  was  the  usual  way  of 
paying  discharged  employes  on  that  division  of  ap- 
pellant's road,  and  that  the  official  of  appellant  at 
Decatur,  upon  whom  legal  notices  were  served,  was 
one  Lewis,  agent  at  Decatur,  who  had  nothing  to  do 
with  the  employment  or  discharge  of  employes,  or  with 
the  payment  of  employes  who  quit  or  were  discharged 
from  the  service  of  appellant. 

Appellant  first  contends  that  the  attempted  assign- 
ment of  wages  by  Smith  was  void  because  of  the  state- 
ment signed  by  him,  in  which  he  acknowledged  that 
assignment  was  prohibited  by  the  terms  of  his  em- 
ployment, and  great  reliance  is  placed  upon  the  case 
of  Mueller  v.  Northwestern  University,  195  111.  236- 
249,  in  support  of  that  contention.  The  contract  in 
the  case  just  referred  to  provided  in  express  terms 
that  the  contractor  should  not  sell  or  assign  his  con- 
tract or  any  part  thereof,  or  interest  therein,  without 
the  consent  in  writing  of  the  architects  and  that  any 
assignment  without  such  consent  should  be  absolutely 
null  and  void. 

In  the  case  at  bar  there  was  no  provision  in  the 
contract  that  an  assignment  by  the  employe  should  be 
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null  and  void  as  in  the  Mueller  case,  but  there  was  the 
provision  that  assignments  were  prohibited  and,  if 
made,  were  ground  for  immediate  dismissal  from  the 
company's  service.  This  difference  alone  might  not 
determine  us  in  holding  that  the  employment  contract, 
by  its  terms,  permitted  an  assignment;  but  we  are  con- 
strained to  hold  that  as  the  meaning  of  such  employ- 
ment contract,  upon  this  phase  of  the  case,  is  doubt- 
ful, it  is  proper  to  ascertain  what  construction  the 
parties  themselves  by  their  conduct  have  placed  upon 
it.  Mueller  v.  Northwestern,  Idem.  From  the  stipula- 
tion of  facts  it  appears  that  prior  to  the  service  of  the 
assignment  upon  appellant  on  January  28,  1905,  it 
had  accepted  and  agreed  to  pay  and  deduct  from  the 
wages  of  Smith,  the  sum  of  $6,  upon  an  order  given  by 
him  in  favor  of  Gause  &  Bro.,  and  that  such  sum  was 
deducted  from  the  $125  earned  by  Smith  in  the  month 
of  January.  It  also  appears  that  after  Bennett  had 
filed  his  assignment  with  the  appellant  company  and 
on  January  31,  1905,  when  Smith  called  at  division 
headquarters  for  his  wages,  payment  thereof  was  re- 
fused and  he  was  informed  that  the  assignment  to 
Bennett  had  been  filed  and  payment  refused  (presum- 
ably upon  that  account).  Such  conduct  upon  the  part 
of  appellant  tended  strongly  to  show  that  appellant 
understood  and  construed  the  contract  to  mean,  not 
that  an  assignment  was  absolutely  null  and  void,  but 
that  such  an  act  would  afford  the  railroad  company 
ground  for  dismissing  Smith  at  any  time,  without  giv- 
ing any  excuse  therefor  other  than  the  making  of  the 
assignment.  The  trial  court  was  therefore  not  in  error 
in  holding  that  while  assignments  of  wages  were  pro- 
hibited by  appellant,  yet  it,  appellant,  recognized  and 
acted  upon  them  when  made,  reserving  to  itself  the 
right  summarily  to  dismiss  from  its  service  employes 
who  made  such  assignments. 

Appellant  next  contends  that  the  alleged  assigimient 
is  insuflScient  because  it  purports  to  assign  wages  at 
the  rate  of  $4.25  per  100  miles,  when  the  wages  earned 
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by  Smith  in  January,  1905,  were  at  another  or  differ- 
ent rate  or  rates  per  100  miles;  that  such  an  instru- 
ment should  be  strictly  construed  and  cites  the  case 
of  Wabash  Railroad  Co.  v.  Papin,  119  HI.  App.  99, 
in  support  of  that  contention. 

We  do  not  regard  the  Papin  case  as  at  all  con- 
clusive upon  the  contention  made  by  appellant  in  this 
case.  The  court  in  that  case  held  that  the  assignee 
was  bound  by  the  statement  in  the  assignment  trans- 
ferring him  the  salary  of  Papin  for  the  month  ending 
on  March  31,  1904.  There  was  an  express  limitation, 
as  to  the  time  when  the  salary  should  have  been  earned 
by  the  terms  of  the  assignment.  In  the  case  at  bar 
the  rate  of  $4.25  per  100  miles  was  the  rate  which, 
in  fact.  Smith  was  earning  when  he  made  the  assign- 
ment. When  all  three  of  the  papers  executed  by  Smith 
are  considered  together,  as  they  should  be  properly 
(Wabash  R.  R.  Co.  v.  Papin,  supra) j  it  would  seem 
that  the  assignment  was  for  Smithes  salary  or  wages 
which  at  that  time  were  $4.25  per  100  miles  without 
any  limitation  or  suggestion  to  the  effect  that  such 
wages  might  not  be  increased  or  lessened  from  time 
to  time  thereafter.  The  wages  were  to  be  those  to  be 
earned  after  April  27,  1904,  and  without  regard  to 
any  exclusive  rate. 

Appellant  also  contends  that  by  the  terms  of  the 
three  instruments  executed  to  Bennett  by  Smith,  that 
Smith  agreed  to  collect  his  wages  when  due  from  ap- 
pellant as  the  agent  of  Bennett  and  turn  them  over  to 
hun  and  that  such  power  to  collect  authorized  Smith 
to  receive  and  receipt  for  the  money  in  spite  of  Ben- 
nett's rights  and  in  defeat  thereof. 

This  is  aNStrained  construction  of  the  contract  and 
one  that  we  cannot  approve.  In  the  instrument  alluded 
to  and  in  which  the  authority  is  given  to  Smith  to  col- 
lect such  wages  as  the  agent  of  Bennett,  it  was  ex- 
pressly agreed  that  the  authority  given  to  Smith  to 
collect  should  not  divest  Bennett  of  the  right  to  file 
the  written  assignment  with  appellant  before  or  after 
the  wages  became  due,  at  any  time  he  should  see  fit. 
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In  pursuance  of  the  right  so  given  to  Bennett  he 
filed  his  assignment  with  appellant  while  the  wages  of 
Smith  to  an  amount  in  excess  of  his  ( Bennett  *s)  claim 
were  still  in  the  hands  of  appellant  unpaid  to  Smith. 
When  Smith  called  at  division  headquarters  he  was 
notified  that  the  assignment  to  Bennett  had  been  filed 
and  payment  refused.  Payment  thereafter  made  by 
appellant  to  Smith  would  be  made  at  the  peril  of  ap- 
pellant, so  far  as  it  tended  to  impair  the  rights  of 
Bennett. 

It  is  unnecessary  to  discuss  any  of  the  contentions 
made  by  appellant  other  than  those  already  stated. 
The  judgment  of  the  trial  court  was  right  upon  the 
facts  as  stipulated  and  is  affirmed. 

Affirmed. 


Wabash  Bailroad  Company  ?•  A.  T.  Burch. 

This  case  is  controlled  by  the  decision  In  Wabash  Railroad  Co.  v. 
Smith,  ante,  p.  674. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  W.  C.  Johns,  Judge,  presiding.  Heard  In  this  court  at  the 
November  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

Hugh  Cbea  and  Hugh  W.  Housum,  for  appellant; 
C.  N.  Travous,  of  counsel. 

LeForgee  &  VaOi,  for  appellee. 

Per  Curiam.  The  questions  involved  in  this  case 
are  practically  identical  with  those  discussed  in  the 
case  of  Wabash  Railroad  Company  v.  E.  D.  Smith, 
for  the  use  of  John  L.  Bennett,  ante,  p.  574. 

The  holdings  announced  in  that  case  are  decisive  of 
this  case,  and  the  judgment  in  favor  of  appellee  and 
against  appellant  in  the  sum  of  $54.05  is  affirmed. 

Affirmed. 
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James  Jarrett  v.  DavM  T.  Mclntyre. 

1.  Replevin — when  justice  vHthout  jurisdiction  in  action  of.  A 
justice  has  no  jurisdiction  in  an  action  of  replevin  where  the  prop- 
erty Involved  is  worth  over  two  hundred  dollars. 

2.  Replevin — when  Circuit  Court  without  jurisdiction  in  action 
of.  The  Circuit  Court  is  without  jurisdiction  in  an  action  of  re- 
plevin appealed  from  a  justice  where  the  justice  had  no  jurisdiction 
of  such  action. 

3.  Replevin — wh^n  jury  may  determine  value  of  property  in- 
volved in.  It  is  proper  to  permit  the  jury  to  determine  the  value 
of  property  involved  in  a  replevin  suit  before  a  justice  in  order  to 
determine  whether  such  value  is  in  excess  of  the  jurisdiction  of  the 
justice. 

Replevin.  Appeal  from  the  Circuit  Court  of  Adams  county;  the 
Hon.  Albert  Akebs,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

H.  M.  SwopB  and  David  P.  Strickler,  for  appellant. 

Charles  B.  McCrory,  Homer  D.  Dines  and  Govert 
&  Lancaster,  for  appellee. 

Mr.  Presiding  Justice  Eamsay  delivered  the  opinion 
of  the  court. 

James  Jarrett  brought  suit  in  replevin  before  a 
justice  of  the  peace  in  Adams  county  against  David 
T.  Mclntyre,  to  recover  possession  of  a  lot  of  tools 
and  fixtures.  Upon  a  trial  before  such  justice  of 
the  peace  and  a  jury,  the  issues  were  found  in  favor 
of  Mclntyre,  whereupon  Jarrett  appealed  the  case  to 
the  Circuit  Court  of  Adams  county,  where  it  was  again 
tried.  Upon  the  latter  trial  the  jury  returned  a 
verdict  in  favor  of  Mclntyre  with  a  special  finding 
to  the  effect  that  the  property  involved  was  worth 
$205  at  the  time  the  suit  was  commenced.  Thereupon 
the  court,  after  overruling  a  motion  for  a  new  trial, 
dismissed  the  suit  for  want  of  jurisdiction  and  awarded 
a  return  of  the  property  to  Mclntyre  from  which 
judgment  Jarrett  has  prosecuted  this  appeal. 
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Upon  the  special  finding  that  the  property  involved 
was  worth  over  two  hundred  dollars,  the  trial  court 
was  without  jurisdiction  and  could  enter  no  judgment 
except  one  having  for  its  effect  a  dismissal  of  the 
suit.  Paragraph  5  of  Article  2  of  Chapter  79 
of  the  Revised  Statutes,  limits  the  jurisdiction  of  jus- 
tices of  the  peace  in  replevin  suits  to  actions  where 
the  value  of  the  property  claimed  does  not  exceed  two 
hundred  dollars.  When  it  turns  out,  upon  the  trial  of 
a  suit  in  replevin,  that  the  value  of  the  property  in 
question  is  more  than  two  hundred  dollars,  the  only 
authority  which  a  justice  of  the  peace  has  is  to  order 
a  return  of  the  property  to  the  defendant,  and  if  the 
justice  of  the  peace  had  no  jurisdiction  then  none 
can  be  acquired  by  the  Circuit  Court  by  appeal. 
Cruickshank  v.  Kimball  Co.,  75  111.  App.  233;  Kirkpat- 
rick  V.  Cooper,  89  111.  210. 

Appellant  argues  that  as  no  witness  placed  the 
value  of  the  property  at  $205,  there  was  no  evidence 
to  sustain  the  special  verdict,  and  the  court  was  in 
error  in  not  setting  it  aside.  This,  however,  is  a  mis- 
conception of  the  scope  of  the  jury's  power.  Several 
witnesses  were  examined  as  to  the  value  of  the  prop- 
erty replevied  who  varied  in  their  estimates  from  $50 
to  $375.  Where  the  evidence  covers  so  wide  a  range 
it  is  the  province  of  the  jury  to  determine  what  value 
the  property  had.  Sanitary  District  v.  Cullerton,  147 
111.  388. 

It  is  not  necessary  to  discuss  appellant's  assignments 
of  error  to  the  action  of  the  court  in  striking  out  the 
testimony  of  the  witness,  William  M.  Dickinson,  and 
in  giving  and  refusing  instructions,  farther  than  to 
say,  that  as  to  the  former  of  the  two  assignments  no 
exception  was  saved  to  the  ruling  of  the  court  in  strik- 
ing out  of  the  evidence  of  the  witness  Dickinson,  while 
as  to  the  latter,  all  of  the  instructions  were  not  ab- 
stracted as  required  by  the  rules  of  this  court. 

The  judgment  ordering  return  of  the  property  and 


Digitized  by 


Google 


Third  DiSTRicrr— A.  D.  1907. ,  683 

Beebe  v.  Road  Diet.  No.  1  of  Menard  Co. 

dismissing  the  suit  for  want  of  jurisdiction  at  appel- 
lant's costs  was  right  and  is  affirmed. 

Affirmed, 


Silas  E.  Beebe  y.  Bead  Distriet  No.  1  of  Menard  County. 

1.  Dedication — when  acceptance  of,  need  not  te  formal.  While 
proof  of  the  acceptance  by  highway  commissionerB  of  a  road  dedi- 
cated would  be  esBential  in  a  proceeding  to  compel  them  to  improve 
or  treat  the  road  as  a  public  road,  yet,  as  against  the  owner  of  land, 
the  acceptance  of  the  dedication  may  be  by  the  general  public,  which 
could  manifest  its  acceptance  by  using  the  road  and  thus  acquire  a 
right  of  way. 

2.  Obstbuction  of  highway — when  additional  penalty  cannot  he 
assessed  for  continuance  of.  Additional  penalty  for  the  continuance 
of  an  obstruction  upon  a  highway  cannot  be  assessed  where  it  does 
not  appear  that  notice  had  been  given  to  the  owner  of  the  land 
guilty  of  such  obstruction  to  remove  the  same. 

Action  commenced  before  justice  of  the  peace.  Error  to  the  Cir- 
cuit Court  of  Menard  county;  the  Hon.  Thomas  N.-  Mehan,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1906.  Af- 
firmed.   Opinion  filed  June  1,  1907. 

Chables  Nusbaum  and  Blaine  &  Bennett,  for 
plaintiff  in  error. 

Thomas  P.  Beep  and  Smoot  &  Laning,  for  defend- 
ant in  error. 

Mr.  Presiding  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

^oad  District  No.  1  of  Menard  county  brought  suit 
before  a  justice  of  the  peace  against  Silas  E.  Beebe 
to  recover  a  penalty  for  obstructing  in  March,  1906,  a 
public  highway  of  said  district.  A  trial  was  had  be- 
fore such  justice  and  an  appeal  prosecuted  by  the  road 
district  to  the  Circuit  Court  of  said  Menard  county 
where  the  case  was  again  tried,  upon  which  latter 
trial  a  jury  returned  a  verdict  finding  Beebe  guilty 
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and  assessing  a  fine  against  him  of  $10.  A  motion  for 
a  new  trial  was  overruled  and  judgment  entered  upon 
the  verdict.  Beebe  brings  the  case  to  this  court  upon 
a  writ  of  error. 

The  controversy  in  the  case  is  whether  or  not  the 
roadway  in  dispute  had  become  a  public  highway  by 
either  dedication,  prescription  or  under  the  statute, 
prior  to  the  time  that  the  alleged  obstruction  was 
placed  in  such  roadway. 

Twenty  witnesses  testified  in  the  ease  concerning 
the  previous  use  of  the  road,  about  one-half  of  that 
number  for  each  party.  Upon  some  questions  there 
was  a  sharp  conflict,  but  a  fair  consideration  of  all  the 
testimony  given  satisfies  us  that  the  jury  were  fully 
warranted  in  returning  the  verdict  they  did.  There 
was  evidence  in  the  case  tending  strongly  to  show 
that  in  1872  or  1873  one  Fletcher  Council,  who  then 
owned  the  land  now  owned  by  plaintiff  in  error,  and 
upon  which  the  road  in  question  is  alleged  to  have 
been  established,  proposed  to  his  neighbors  that  if 
they  would  allow  him  to  fence  up  an  old  road  that 
had  been  used  by  them  at  another  place  across  his  land 
in  question,  he  would  give  the  land  for  a  road  on  the 
north  and  west  sides  of  his  land  and  that  he  thereafter 
set  his  fence  in,  upon  his  own  land,  about  twenty-five 
feet  from  the  north  and  west  lines  thereof. 

Several  neighbors  testified  to  the  continual  use  of 
the  road  or  strip  of  land  so  fenced  out  from  that  time 
up  to  the  time  of  the  placing  of  the  obstruction  com- 
plained of  in  this  suit,  except  so  far  as  plaintiff  in 
error  had  at  one  time  moved  his  fence  a  few  feet, 
which  did  not  materially  interfere  with  the  use  of  the 
road.  The  evidence  further  tends  to  show  that  there 
was  some  work  done  upon  the  strip  in  question,  such  as 
the  construction  of  two  culverts  and  some  road  work 
in  discharge  of  poll  tax.  The  evidence  also  tended 
to  show  that  the  use  of  such  roadway  had  been  con- 
tinuous, open  and  adverse,  with  the  knowledge  and 
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acquiescence  of  the  plaintiff  in  error  and  his  grantor 
for  a  period  considerably  in  excess  of  twenty  years. 

Plaintiff  in  error  in  March,  1906,  reset  his  road 
fences  and  fenced  into  his  field  a  large  part  of  the 
road  as  then  traveled  and  used  by  the  public,  which 
included  a  good  share  of  both  of  said  culverts,  which 
resetting  of  his  fence  was  the  obstruction  complained 
of  in  this  suit. 

Plaintiff  in  error  contends  that  said  road,  or  rather 
its  continuation,  had  been  altered  or  changed  at  places 
other  than  upon  his  land  and  that  as  the  roadway  at 
such  other  places  depended  upon  a  prescriptive  use, 
there  could  be  no  road  established  at  such  other  places 
and  consequently  there  could  be  no  road  so  established 
upon  his  premises.  That  claim,  however,  can  have  no 
force  where  the  evidence  clearly  establishes  a  dedica- 
tion or  a  prescriptive  right  over  one's  land  without  re- 
gard to  other  parts  of  the  road.  When  it  is  doubtful 
whether  there  had  been  a  dedication  or  whether  the 
user  over  the  place  or  roadway  in  question  was  ad- 
verse under  a  claim  of  right  then  it  is  important  to 
know,  if  changes  were  made  at  other  places  or  how 
the  public  authorities  treated  the  alleged  road  at  other 
places.  Town  of  Brushy  Mound  v.  McClintock,  150  IlL 
129-134.  In  the  case  at  bar  the  jury  were  fully  war- 
ranted in  finding  that  the  grantor  of  plaintiff  in  error 
fenced  out  the  road  in  dispute  to  be  used  by  the  public 
as  a  road  and  that  it  had  been  so  used  for  over  twenty 
years  continuously  prior  to  the  time  the  obstruction 
was  placed  therein. 

Plaintiff  in  error  also  argues  that  there  could  be  no 
road  established  upon  his  premises  because  the  same 
had  never  been  formally  accepted  by  the  proper  road 
authorities.  There  is  no  merit  in  this  claim.  While 
proof  of  the  acceptance  by  the  authorities  would  be  es- 
sential in  a  proceeding  to  compel  them  to  improve  or 
treat  the  road  as  a  public  road,  yet  as  against  the 
owner  of  land,  the  acceptance  of  the  dedication  may 
be  by  the  general  public,  which  could  manifest  its  ac- 
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ceptance  by  using  the  road  and  thus  acquire  a  right 
of  way.  People,  ex  rel.,  v.  Commissioners  of  High- 
ways, 52  111.  501. 

Plaintiff  in  error  also  contends  that  there  was  error 
in  respect  to  the  rendering  of  the  verdict  for  the  sum 
of  $10 ;  that  there  could  be  no  fine  imposed,  except  for 
an  original  obstruction  of  the  highway,  and  nothing 
could  be  added  for  the  continuance  of  the  obstruction 
in  the  absence  of  proof  that  notice  had  been  given 
to  the  owner  to  remove  the  obstruction.  If  the  record 
showed  affirmatively  that  the  verdict,  as  returned  by 
the  jury,  included  anything  for  suffering  the  obstruc- 
tion to  remain  in  the  highway,  in  addition  to  what 
might  be  rightfully  imposed  for  placing  an  obstruc- 
tion there,  we  would. be  disposed  to  hold  the  point  well 
taken;  but  such  is  not  the  case. 

Paragraph  71  of  chapter  121  of  the  Revised  Statutes 
provides  that  a  person  guilty  of  leaving  or  placing 
an  obstruction  in  a  public  road  shall  forfeit  not  less 
than  three  nor  more  than  ten  dollars  for  such  offense, 
and  there  is  nothing  in  the  record  to  show  that  the 
jury  did  not,  by  their  verdict,  fix  the  punishment  at  the 
maximum  allowed  by  the  statute,  solely  for  such  plac- 
ing of  the  obstruction  in  the  road. 

This  is  a  reasonable  presumption  under  the  circum- 
stances and  as  the  verdict  can  be  justified  upon  that 
theory,  the  judgment  should  not  be  disturbed  upon  that 
contention.  Hess  v.  Rosenthal,  Administrator,  55  IlL 
App.  324. 

The  judgment  is  fully  in  accord  with  the  merits  of 
the  case  and  as  there  is  no  reversible  error  in  the  rec- 
ord, the  judgment  is  affirmed. 

Affirmed. 
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Jasper  D.  Mackey  y.  Ed.  Wrench. 

Dbainags — when  rights  of  owner  with  respect  to,  limited. 
The  owner  of  the  dominant  land  is  not  entitled  to  discharge  the 
waters  of  his  land  at  such  points  as  he  pleases  where  he  has  en- 
tered into  an  arrangement  for  a  mutual  system  of  drainage. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Piatt  county;  the  Hon.  William  G.  Cochban,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1906.  Af- 
firmed.   Opinion  filed  June  1, 1907. 

Beed  &  Beed^  for  appellant. 

LoTT  B.  Hebbick  and  M.  B.  Davidson",  for  appel- 
lee. 

Mr.  Presiding  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

Ed.  Wrench  brought  suit  before  a  justice  of  the 
peace  against  Jasper  D.  Mackey  to  recover  damages 
to  Wrench's  land  alleged  to  have  been  caused  by  a  tile 
drain  constructed  by  Mackey  "upon  his  ( Mackey 's) 
land,  which  flooded  the  land  of  Wrench.  Such  pro- 
ceedings were  had  before  the  justice  of  the  peace  that 
an  appeal  was  prosecuted  to  the  Circuit  Court  of  Piatt 
county,,  where  a  trial  was  had  before  the  court  without 
a  jury.  Judgment  was  rendered  in  favor  of  Wrench 
against  Mackey  in  the  sum  of  $1  and  Mackey  appealed. 

It  appears  from  the  evidence  that  appellee  owned 
sixty  acres  of  land  lying  west  of  a  highway  and  that 
appellant  owned  eighty  acres  of  land  on  the  east  side 
of  such  highway,  the  south  line  of  the  eighty  acre  tract 
being  forty  rods  south  of  the  north  line  of  appellee's 
land;  that  the  general  slope  of  the  surface  of  such 
lands  is  from  the  north  half  of  appellant's  eighty  acre 
tract,  and  across  his  south  forty,  in  a  southwesterly 
direction  to  a  bridge,  in  such  highway,  near  appel- 
lant's south  line,  thence  westerly  across  such  high- 
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way  and  thence  in  a  general    southwesterly    course 
across  the  land  of  appellee. 

It  is  admitted  by  both  parties  to  this  controversy, 
that  about  the  year  1890  or  1891  the  then  owners 
of  all  such  lands  entered  into  a  mutual  agreement  and 
in  pursuance  thereof  constructed  or  laid  a  system 
of  tile  drain  upon  said  lands,  the  lower  end  or  out- 
let of  which  was  in  a  natural  depression  or  waterway 
on  appellee's  land  and  about  seventy  rods  southwest- 
erly from  the  bridge  heretofore  spoken  of;  from  that 
point  the  tile  ran  northeasterly  to  the  bridge  and  thence 
across  and  what  is  now  appellant's  south  forty  to  the 
north  line  of  that  forty,  and  thence  northerly  partly 
across  appellant's  north  forty  where  it  ended;  that 
the  greater  part  of  such  tile  was  eight  inches  in  diam- 
eter and  the  balance  was  six  inches  in  diameter  (ex- 
cept a  small  part  thereof,  which  may  have  been  only 
five  inches  in  diameter,  leading  to  a  pond  on  appel- 
lant's north  forty);  that  connecting  with  said  eight 
and  six  inch  tile  and  as  a  part  of  such  system  of  tile 
drain  there  were  three  lateral  tile  drains  laid,  two  on 
the  south  forty,  of  what  is  now  appellant's  eighty  acre 
tract,  and  one  on  the  north  forty  of  such  eighty  acre 
tract.  It  further  appears  from  the  evidence  that  this 
system  of  tile  drain  remained  in  use  and  undisturbed 
upon  and  across  all  of  said  lands  from  the  time  it  was 
so  laid  in  1890  or  1891  until  about  the  year  1905,  when 
appi^Uant,  who  had  in  the  meantime  become  the  owner 
of  the  south  forty  of  his  eighty  acre  tract  mentioned, 
without  the  consent  of  appellee  and  against  his  objec- 
tion, laid  a  new  system  of  tile  drain  wholly  upon  his 
own  land  the  lower  end  or  outlet  of  which  was  within 
a  few  inches  of  his  west  line,  opening  upon  the  surface 
of  the  ground  at  the  side  of  the  highway  and  running 
from  that  point  northeasterly  almost  parallel  with  the 
old  tile  and  only  a  few  feet  from  it  and  crossing  it  in 
two  places,  to  a  pond  on  the  north  forty  of  his  eighty 
acre  tract. 
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The  evidence  tended  very  strongly  to  show  that  in 
lajing  the  new  system  of  tile  appellant  cut  into  two 
laterals  of  the  old  drain  and  connected  them  with  the 
new  drain.  Whether  he  did  so  connect  such  laterals 
and  the  condition  of  such  laterals,  connecting  with  the 
old  drain,  and  whether  or  not  much  water  was  wont 
to  flow  in  them,  were  questions  about  which  there  was 
considerable  dispute  upon  the  trial,  but  the  court  who 
heard  the  cause  came  to  the  conclusion  that  such  lat- 
erals were  in  condition  to  meet  the  service  for  which 
they  were  originally  laid,  and  that  they  were  joined 
or  connected  by  appellant  with  the  new  tile  laid  in 
1905.  A  consideration  of  all  the  evidence  satisfies  us 
that  in  this  finding  the  trial  court  was  fully  warranted 
and  a  review  of  the  evidence  upon  that  subject  is  not 
necessary. 

The  natural  result  of  appellant's  work  in  1905,  was 
to  discharge  waters  that  had  formerly  gone  through 
the  old  system  of  tUe  under  the  surface  to  a  point  in 
appellee's  field  about  seventy  rods  southwest  of  the 
bridge,  upon  the  surface  of  the  ground  in  the  highway 
from  whence  they  could,  and  would  in  case  of  heavy 
rains,  flow  over  the  surface  of  appellee's  land  and 
damage  his  crops. 

Appellant  seeks  to  justify  the  work  so  done  by  him 
in  1905  upon  the  theory  that  as  the  general  slope  of 
the  lands  involved  was  from  his  own  lands  to  the 
southwest  over  and  across  the  field  of  appellee  he  had 
a  right  to  discharge  the  waters  of  his  lands  at  such 
points  as  he  pleased,  if  done  in  the  course  of  good  hus- 
bandry, and  cites  the  cases  of  Peck  v.  Herrington,  109 
111.  611,  and  Fenton  &  Thompson  R.  R.  Co.  v.  Adams, 
221  HI.  201,  in  support  thereof. 

These  cases,  however,  have  no  application  here,  as 
the  opinions  therein  do  not  deal  with  rights  of  land- 
owners who  had  established  a  mutual  system  of  drain- 
age. 

Paragraphs  187  and  189  of  chapter  42  of  the  Revised 
Statutes  provide:    *'That  whenever  any  ditch  or  drain 
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has  been  heretofore,  *  *  *  or  shall  be  hereafter 
constructed  by  mutual  •  •  •  agreement  of  owners 
of  adjoining  lands  *  *  *  so  as  to  make  a  con- 
tinuous line  upon  or  across  the  lands  of  said  several 
owners  •  •  •  then  such  drains  shall  be  held  to  be 
a  drain  for  the  mutual  benefit  of  all  the  lands  so  inter- 
ested therein/'  and  **that  whenever  drains  have  been 
or  shall  be  so  constructed  •  •  •  none  of  the  par- 
ties interested  therein  shall,  without  the  consent  of  aU 
the  parties,  fill  the  same  up  or  in  any  manner  inter- 
fere with  the  same  so  as  to  obstruct  the  flow  of  water 
therein." 

Under  these  sections  the  owners  of  lands  who  have 
established  and  constructed  a  system  of  drainage  for 
their  mutual  benefit  possess  a  right  to  have  such  sys- 
tem of  drainage  maintained  as  established. 

Appellant  may  have  the  right  under  the  doctrine  an- 
nounced in  the  case  of  Peck  v.  Herrington  to  improve 
and  drain  his  own  field  in  the  course  of  good  hus- 
bandry, even  if  by  doing  so  he  increases  the  flow  of 
water  upon  his  neighbor's  land  iur  a  natural  water- 
way or  depression,  but  he  has  no  right  in  doing  so 
to  disturb  in  any  way  the  flow  of  waters  which  would 
pass  off  his  premises  through  an  outlet  provided  by 
a  mutual  system  of  drainage. 

The  judgment  was  right  and  is  affirmed. 

Affirmed. 


Arthur  Lawrence  t.  The  Broadwell  Special  Drainage 
District,  No.  1. 

Drainage  dibtbict — who  may  not  connect  with.  An  ovner  of 
land  lying  outside  of  a  drainage  district  is  not  entitled  to  connect 
with  the  drain  of  a  district 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  Logan 
county;  the  Hon.  Thomas  M.  Habbis,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1906.  Affirmed.  Opinion  filed 
June  1,  1907. 
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Fbank  L.  Tomlinson  and  Beach,  Hodnett  &  Teapp, 
for  appellant. 

Humphrey  &  Anderson  and  Blinn  &  Covey,  for  ap- 
pellee. 

Mr.  PREsmiNQ  Justice  Ramsay  delivered  the  opinion 
of  the  court. 

The  BroadweU  Special  Drainage  District  filed  its 
bill  in  the  Circuit  Court  of  Logan  county  against 
Arthur  Lawrence  praying  for  an  injunction  restraining 
Lawrence  from  draining  waters  from  land  belonging 
to  him  into  or  upon  lands  lying  within  the  boundaries 
of  the  district.  Lawrence  filed  an  answer  to  the  bill 
of  complaint,  the  cause  was  referred  to  the  master  in 
chancery,  who  took  the  evidence  in  the  cause  and  re- 
ported the  same  to  the  court.  The  court  heard  the 
case  upon  the  evidence  so  reported,  and  rendered  a  de- 
cree in  favor  of  the  drainage  district,  ordered  Lawrence 
to  disconnect  a  drain  he  had  theretofore  constructed, 
and  perpetually  enjoined  him  from  rimning  any  water 
from  the  premises  in  question  upon  the  lands  of  the 
drainage  district.  From  this  decree  Lawrence  has 
taken  an  appeal. 

It  appears  from  the  evidence  that  the  drainage  dis- 
trict was  organized  in  1884;  that  the  territory  of  the 
drainage  district  lies  to  the  north  and  east  of  the  land 
in  dispute  and  includes  lands  of  the  appellant,  which 
lie  immediately  north  of  and  adjoin  such  disputed  tract, 
which  is  the  south  half  of  the  southeast  quarter  of  sec- 
'tion  two,  township  eighteen,  range  three;  that  the 
drainage  district  established  a  system  of  drainage  the 
main  tile  or  ditch  of  which  runs  from  a  point  about 
one  and  one-half  miles  east  of  appellant's  land,  in  a 
general  northwesterly  direction,  and  that  such  ditch 
or  tile  is  in  what  was  the  bed  or  depression  of  a  natural 
waterway  or  slough.  It  also  appears  from  the  evi- 
dence that  there  is  another  bed  or  depression  called 
the  Lawrence  slough  lying  on  the  south  of  the  one 
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already  described,  which  runs  nearly  parallel  with  it, 
the  general  fall  of  which  is  from  the  southeast  to  the 
northwest,  the  same  as  that  in  the  organized  district. 
The  Lawrence  slough,  so  lying  to  the  south  of  the 
.  drainage  district,  crosses  the  disputed  eighty-acre  tract 
and  in  a  state  of  nature  would  seem  to  have  carried 
off  toward  the  northwest  waters  coming  upon  that 
tract  from  quite  a  large  area  of  land  lying  to  the  south- 
east thereof,  belonging  to  persons  other  than  JLtaw- 
rence. 

There  was  considerable  conflict  in  the  evidence  as 
to  the  character  of  the  Lawrence  slough,  i.  e.,  as  to 
which  way  the  water  flowed  in  a  state  of  nature.  Some 
witnesses  testified  that  the  water  naturally  flowed  from 
the  disputed  tract  to  the  north  and  upon  the  lands 
of  appellant  which  are  in  the  drainage  district,  while 
others  said  the  natural  flow  was  to  the  northwest  into 
a  watercourse,  at  a  bridge  about  a  mile  away. 

A  consideration  of  the  whole  evidence  shows  that 
while  in  case  of  a  freshet  or  extreme  high  water,  a  part 
of  the  water  may  have  gone  to  the  north  from  the  dis- 
puted tract,  yet  there  was  a  general  fall  or  descent 
to  the  northwest  and  that,  except  in  cases  of  freshet, 
the  water  so  far  as  it  passed  off  at  all  went  in  that 
direction,  and  did  not  pass  over  the  lands  of  appellant 
into  the  slough  or  swale  embraced  in  the  drainage  dis- 
trict. The  levels  as  given  by  the  surveyors  seem  to 
support  the  theory  that  there  was  a  general  fall  to 
the  northwest  and  that  from  the  east  line  of  the  eighty- 
acre  tract  in  dispute  to  the  west  line  along  the  north 
side  thereof  there  was  a  very  appreciable  fall  to  the 
west.  It  furthermore  appears  from  the  evidence  that 
in  the  year  1874,  when  the  lands  in  the  vicinity  of  the 
disputed  tract  were  in  a  state  of  nature  that  the  own- 
ers thereof  dug  a  ditch  beginning  some  distance  south- 
east of  the  disputed  tract,  running  thence  northwest- 
erly to  about  the  northeast  corner  of  said  tract  and 
thence  westerly  and  northwesterly  to  the  bridge  hereto- 
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.fore  spoken  of.  When  dug  the  earth  was  thrown  out 
to  the  north  and  formed  what  some  of  the  witnesses 
called  a  dyke  about  two  and  one-half  feet  above  the 
surface.  This  ditch  has  been  maintained  ever  since  as 
a  watercourse,  i.  e.,  for  a  period  of  over  thirty  years 
prior  to  the  time  this  proceeding  was  instituted. 

It  would  seem  that  the  construction  of  such  ditch 
and  its  maintenance  for  such  a  length  of  time  would  be 
very  suggestive,  if  not  conclusive,  evidence  that  the 
drainage  of  the  lands  lying  in  the  Lawrence  slough  was 
towards  the  bridge  rather  than  to  the  north  and  into 
the  ditch  of  appellee,  as  now  claimed  by  appellant. 

It  also  appears  from  the  evidence  that  the  Lawrence 
slough  was  quite  low  and  marshy,  was  from  200  to 
300  (yards)  wide,  had  its  head  over  a  mile  in  a  south- 
easterly direction  from  the  disputed  tract,  that  in  a 
state  of  nature  and  its  condition  as  improved  by  the 
digging  of  the  ditch  in  1874,  the  waters  of  said  slough, 
whether  confined  in  said  ditch  or  whether  allowed  to 
spread  out  in  a  course  of  nature,  drained  from  the 
premises  other  than  those  of  appellant  upon  and  over 
the  disputed  tract. 

The  evidence  further  shows  that  some  time  in  the 
year  1904,  appellant  laid  about  1,000  feet  of  tile  in  the 
disputed  tract  and  south  of  the  said  ditch  and  dyke 
described,  and  from  it  laid  a  tile  to  the  north  UTider 
the  ditch  and  dyke  to  connect  said  disputed  tract  with 
the  drain  of  appellee  and  by  that  means  carried  the 
water  which  fell  on  said  south  eighty,  or  came  thereon, 
from  the  lands  of  his  neighbors  southeast  thereof,  into 
the  drain  of  appellee.  This  tile  the  court  ordered  dis- 
connected, and  restrained  appellant  from  maintaining 
the  same  at  a  distance  of  less  than  one  hundred  feet 
to  the  north  of  said  ditch  and  dyke. 

The  court  in  its  decree  upon  such  evidence  found 
that  large  quantities  of  water,  not  falling  upon  the 
disputed  tract  and  which  did  not  fall  upon  any  land 
of    appellant,  were  unlawfully  diverted    from    their 
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proper  course  in  said  Lawrence  slough  and  in  said 
open  ditch  into  said  tile  drain  so  laid  by  appellant 
and  by  that  means  into  the  ditch  or  drain  of  appellee. 

This  finding  of  the  court  would  seem  to  have  been 
warranted  by  the  evidence*  The  tile  as  laid  below  the 
bed  of  the  old  ditch  could  not  have  failed,  as  testi- 
fied to  by  several  witnesses,  to  take  a  very  large  por- 
tion, if  not  all,  of  the  water  in  said  Lawrence  slough 
ditch  into  the  drain  of  appellee.  It  would  also  tend  to 
drain  a  large  territory  south  of  said  ditch  in  the 
slough.  In  either  event  it  would  drain  or  carry  off 
the  waters  falling  upon  the  lands  of  others  beside  ap- 
pellant, into  the  drain  of  appellee. 

Appellant  contends  that  und6r  section  42  of  the 
Drainage  Act  of  1885,  which  provides  that  owners  of 
land  outside  the  drainage  district  may  connect  with  the 
ditches  of  the  district  already  made  by  payment,  etc., 
and  that  if  individual  landowners  outside  of  the  dis- 
trict shall  so  connect  they  shall  be  deemed  to  have  vol- 
untarily applied  to  be  included  in  the  district,  he  had 
a  right  to  connect  his  disputed  eighty  acres  by 
means  of  the  tile  employed.  Such  section  however 
.  does  not  permit  an  owner  of  an  outside  tract  to  con- 
nect with  the  drain  of  a  district  already  made,  where, 
as  in  this  case,  it  diverts  into  the  district,  drainage  of 
lands  belonging  to  others,  who  have  taken  no  action 
in  the  matter  and  are  not  made  to  assume  any  of  the 
burdens  of  the  district.  Dayton  v.  Drainage  Commis- 
sioners, 128  111.  271.  The  construction  of  said  section 
42  announced  in  the  Dayton  case  is  not  modified  in  the 
case  of  The  People  v.  Drainage  District,  191  111.  623, 
cited  by  appellant.  The  latter  case  deals  merely  with 
the  right  or  power  of  the  commissioners  to  declare  that 
landowners  have  elected  to  join  a  district;  the  holding 
being  that  an  owner  must  himself  do  some  act  by  which 
it  can  be  said  that  he  has  voluntarily  connected  his  land 
with  the  district. 

Appellant  also  contends  that  the  court  was  in  error 
in  restraining  him  from  laying  his  tile  within  one  hun- 
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dred  feet  from  the  north  of  said  old  ditch  and  argues 
that  the  effect  of  such  order  was  to  deprive  him  of  the 
benefits  of  the  Drainage  Act.  We  do  not  think,  how- 
ever^ that  the  action  of  the  court  was  erroneous  in 
this  respect. 

There  was  evidence  which  fairly  showed  that  the 
tile  of  the  size  used  by  appellant  and  laid  as  this  tile 
was  laid,  would  drain  lands  of  the  character  of  those 
involved  for  fully  one  hundred  feet  from  the  tile  itself. 
There  is  no  exact  basis  for  such  a  determination, 
it  must  largely  depend  upon  estimates  to  be  given  by 
men  experienced  in  that  line  of  work.  From  all  the 
facts  and  circumstances  before  the  court  and  in  view 
of  the  fact  that  it  was  right  to  restrain  appellant  from 
so  laying  his  tile  that  he  would  drain  the  waters  from 
the  ditch  and  from  the  lands  south  of  it  into  the  drain 
of  appellee,  we  do  not  think  the  court's  action  in  this 
regard  was  unwarranted. 

Appellant  has  discussed  other  matters  in  his  brief, 
but  we  do  not  care  to  extend  this  opinion  by  review- 
ing them,  as  the  decree  seems  right  and  to  have  been 
fully  sustained  by  the  evidence. 

The  decree  is  affirmed. 

Affirmed. 


Federal  Life  Insurance  Company  t.  Honora  Flanigan. 

Insurance — effect  of  incontestable  clause.  An  Incontestable 
clause  contained  in  an  Insurance  policy  precludes  the  company  from 
relying  upon  the  fraud  of  the  applicant  as  a  ground  of  defense. 

Assumpsit  Appeal  from. the  Circuit  Court  of  Vermilion  county; 
the  Hon.  E.  R.  E.  Kimbbouqh,  Judgei,  presiding.  Heard  in  this 
court  at  the  November  term,  1906.  Affirmed.  Opinion  filed  June 
1,  1907. 

C.  A.  Atkinson  and  Dtbb  ft  Wallbbidgb,  for  appel- 
lant. 
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C-  M.  Briggb,  for  appellee. 

Mr.  Presiding  Justice  Bamsat  delivered  the  opinion 
of  the  court. 

Honora  Flanigan  brought  ^t  in  the  Circuit  Court 
of  Vermilion  county  against  the  Federal  Life  Insur- 
ance Company  upon  a  policy  of  insurance  issued  by 
said  company  upon  the  life  of  James  Flanigan,  hus- 
band of  said  Honora,  to  recover  the  amount  due  her 
as  beneficiary.  There  was  a  judgment  in  favor  of 
Honora  Flanigan  for  the  amount  named  in  the  policy 
and  interest,  from  which  the  insurance  company  has 
prosecuted  an  appeal. 

The  declaration  set  up  in  substance  that  on  the 
eighth  day  of  November,  1901,  said  appellant,  for  a 
good  and  valuable  consideration,  issued  its  policy  of 
insurance  in  favor  of  appellee  upon  the  life  of  James 
Flanigan  in  and  by  the  terms  of  which  it  agreed  to 
pay,  at  the  death  of  said  James  Flanigan,  to  the  said 
appellee,  the  sum  of  $1,000,  on  satisfactory  proof  being 
made  of  the  death  of  the  said  James ;  that  all  premiums 
due  upon  said  policy  had  been  paid  prior  to  the  time 
of  the  death  of  the  insured  and  all  terms  and  condi- 
tions of  the  policy  complied  with;  that  said  James 
Flanigan  died  on  the  sixth  day  of  April,  1905,  and  that 
proof  thereof  was  made  on  the  twenty-second  day  of 
the  same  month. 

Appellant  filed  seven  special  pleas  which  set  up  the 
following  defense,  in  substance,  that  James  Flanigan, 
the  assured,  in  his  application,  knowingly  and  fraud- 
ulently concealed  from  appellant  that  his  father, 
mother  and  other  relatives  had  died  of  consumption, 
and  that  he,  himself,  had  had  hemorrhages  of  the  lungs 
shortly  prior  to  the  time  of  the  issuing  of  the  policy 
of  insurance;  that  such  concealment  was  for  the  pur- 
pose of  fraudulently  procuring  from  appellant  the 
said  policy  of  insurance  and  that  appellant  relied  upon 
said  statements  so  made  by  the  said  assured  as  baing 
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true  in  every  respect  and  that  the  policy  was  there- 
fore not  enforceable  against  appellant. 

To  these  pleas  appellee  filed  a  replication  in  which 
she  charged  that  the  policy  of  insurance  had  in  it 
an  *' incontestability''  clause  in  the  words  following: 
**This  policy  shall  be  incontestable  after  one  year  from 
the  date  of  issue  for  the  amount  due,  provided  the 
premiums  are  fully  paid,"  and  that  a  period  of  more 
than  one  year  had  expired  after  the  issuing  of  the 
policy  before  the  death  of  the  insured  and  that  all 
premiums  had  been  duly  paid  as  specified,  and  that  by 
reason  thereof  appellant  was  barred  from  pleading  the 
matters  in  said  pleas  set  forth.  To  this  replication  a 
demurrer  was  filed  by  appellant,  which  was  overruled 
by  the  court  and  thereupon  appellant  elected  to  abide 
by  its  demurrer,  whereupon  the  court  entered  judg- 
ment. 

Only  one  question  is  presented  for  our  determina- 
tion and  that  is  whether  or  not  the  *' incontestability" 
clause  is  a  bar  to  appellant's  setting  up  fraud  as  stated 
in  the  pleas. 

We  do  not  regard  the  question  as  an  open  one  in  this 
state  but  one  that  has  been  fully  settled  in  the  case  of 
Eoyal  Circle  v.  Achterrath,  204  111.  549-559,  where  the 
court  say:  ''Stipulations  to  the  effect  that  the  policy 
or  certificate  shall  become  incontestable  for  fraud  in 
procuring  the  same  after  a  lapse  of  a  specified  period 
from  the  date  of  its  issue  have  been  held  valid  as 
creating  a  short  statute  of  limitations  in  favor  of  the 
insured  and  as  giving  the  insurer  a  limited  period  for 
the  purpose  of  testing  the  validity  of  the  policy." 

In  such  cases  the  company  or  association  cannot 
set  up  fraud  as  a  defense,  if  the  period  so  fixed  is  suf- 
ficient to  enable  the  company  or  association,  by  the 
exercise  of  proper  diligence  to  ascertain  whether  fraud 
has  been  practiced  or  not.  Such  clauses  making  a 
policy  or  certificate  incontestable  for  fraud  have  fixed 
such  period  at  from  one  to  three  years  from  the  date 
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of  the  issuance  of  the  policy  or  certificate,''  citing 
many  cases  in  support  thereof.  There  was  no  error 
in  overruling  appellant's  demurrer  and  the  judgment 
is  affirmed. 

Affirmed. 


Springfield  Consolidated  Railway  Company  v.  Fannie 

Wright* 

1.  Vkbdict — vohen  not  dUtwrhed  as  against  the  evidence.  A  ver- 
dict wiU  not  be  set  aside  as  against  the  weight  of  the  evidence 
unless  the  conclusion  of  the  jury  is  manifestly  against  the  weight 
of  such  evidence. 

2.  Vebdict — when  excessive.  In  an  action  on  the  case  for  per- 
sonal Injuries,  a  verdict  of  $1,426  is  excessive  where  it  appears  that 
the  injury  in  question  was  not  serious,  confined  the  plaintiff  to  her 
bed  for  about  two  weeks  and  was  cured  to  a  marked  extent  at  the 
time  of  the  trial,  which  occurred  one  year  after  the  accident 

3.  PBEPONOEaANCB  OF  EviDE5CB-^Xtat  does  not  constitute.  The 
mere  t&ct  that  the  plaintiff's  theory  is  supported  by  the  testimony 
of  but  one  witness  and  that  of  the  defendant  by  two,  does  not  neces- 
sarily establish  a  preponderance  of  evidence  in  favor  of  the  defend- 
ant; the  jury  may  believe  the  one  and  disbelieve  the  two. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  James  A.  Cbeiohton,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1906.  Af- 
firmed upon  remittitur.     Opinion  filed  June  1,  1907.    , 

WiLsoir,  Wabsen  ft  Child,  for  appellant 

Shutt,  Graham  &  Gbaham,  for  appellee.  ^ 

Mr.  PREsroiNG  Justice  BamsaIt  delivered  the  opinion 
of  the  conrt. 

Fannie  Wright  sued  the  Springfield  Consolidated 
Railway  Company  in  the  Circuit  Court  of  Sangamon 
county  to  recover  damages,  alleged  to  have  been  sus- 
tained by  her  through  the  negligence  of  the  railway 
company's  servants  in  the  management  of  one  of  its 
street  cars,  while  she  was  in  the  act  of  alighting  from 
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the  car.  There  was  a  verdict  in  favor  of  Wright  and 
against  the  railway  company  in  the  sum  of  $1,425, 
upon  which  the  trial  court  rendered  judgment.  The 
company  appealed. 

Appellant  contends  that  the  verdict  of  the  jury  was 
against  the  manifest  weight  of  the  evidence  and  that 
the  trial  court  committed  error  in  not  setting  it  aside. 

There  were  only  three  witnesses  to  the  accident;  they 
were  appellee,  the  conductor  upon  the  street  car,  and 
one  Mary  Coleman.  Appellee  testified  that  the  oar 
gave  a  sudden  jerk  just  as  she  was  stepping  from  the 
car  which  threw  her  to  the  ground  causing  the  injury, 
while  the  conductor  testified  that  appellee  attempted 
to  leave  the  car  while  it  was  in  motion.  The  testimony 
of  Coleman  tends  slightly  to  corroborate  the  conductor, 
yet  it  is  so  indifferent  in  character  that  it  is  of  little 
value.  She  does  not  remember  where  appellee  stood 
at  the  time  of  the  injury,  whether  upon  the  platform 
or  the  step  of  the  car,  nor  which  way  she  was  facing 
when  she  left  the  car  and  is  not  sure  whether  appellee 
got  off  the  car  before  or  after  it  stopped.  The  testi- 
mony of  appellee  and  that  of  the  conductor  is  in  direct 
conflict,  as  to  the  way  in  which  the  injury  was  occa- 
sioned and  as  to  appellee's  exercise  of  due  care. 

In  cases  where  the  evidence  is  close  and  conflicting, 
and  the  determination  of  the  rights  of  the  parties  de- 
pends solely  upon  the  credibility  of  witnesses  and  the 
weight  to  be  given  to  their  testimony,  this  court  is  not 
disposed  to  interfere  upon  the  ground  alone  that  the 
verdict  is  manifestly  against  the  weight  of  the  evi- 
dence. Springfield  Consolidated  Railway  Co.  v.  Lane, 
116  111.  App.  517.  it  has  been  frequently  held  that  a 
reviewing  court  will  not  interfere  with  a  verdict  al- 
though such  court,  might  have  arrived  at  a  different 
conclusion  upon  the  evidence.  Bourke  v.  Anglo-Amer- 
ican Provision  Co.,  90  111.  App.  225;  Lowe  v.  Eavens, 
21  HI.  App.  630.  Nor  will  the  mere  fact  that  the  plaint- 
iff's theory  is  supported  by  the  testimony  of  but  one 
witness  and  that  of  defendant's  by  two,  establish  the 
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preponderance  in  favor  of  the  defendant,  as  the  jury 
may  believe  the  one  and  disbelieve  the  two.  Chicago 
Union  Traction  Co.  v.  O'Donnell,  113  111.  App.  259. 

It  was  the  province  of  the  jury  to  say  to  which  wit- 
ness or  witnesses  they  would  give  credit  and  what  one 
or  ones  they  would  disbelieve.  We  cannot  say  upon 
this  record  that  the  verdict  of  the  jury  was  mani- 
festly against  the  weight  of  the  evidence  and  decline  to 
interfere  with  the  verdict  upon  that  ground. 

We  hold,  however,  that  the  damages  awarded  by  the 
jury  to  appellee  are  excessive.  The  evidence  shows 
that  appellee  was  not  seriously  injured  and  was  con- 
fined to  her  bed  only  about  two  weeks;  that  her  in- 
jury was  cured  to  a  marked  extent  at  the  time  of  the 
trial,  about  one  year  after  the  accident.  We  require 
appellee  to  remit  $425  of  the  judgment  for  $1,425 
leaving  the  amount  of  recovery  at  $1,000.  If  appellee 
or  her  attorney  will  file  such  remittitur  in  this  court 
within  thirty  days  from  the  time  this  opinion  is  filed 
the  judgment  will  be  aflSrmed  in  the  sum  of  $1,000. 
Otherwise  the  judgment  will  stand  reversed  and  the 
cause  remanded. 

Affirmed  on  remittitur.     Remittitur  filed  and  judg- 
ment affirmed. 


American  Home  Circle  t.  Fritz  Schneider^  Jr. 

1.  Amendment — what  within  power  of  court  to  allow.  It  is 
within  the  discretion  of  the  court  to  allow  an  amendment  which  con- 
sists of  the  dismissal  out  of  the  case  of  part  of  the  plaintiifii  orig- 
inally Joined  in  the  action. 

2.  Amendment — what  waives  right  to  object  to.  The  right  to  ob- 
ject to  the  allowance  of  an  amen4ment  to  a  declaration  is  waived 
hy  pleading  thereto. 

3.  Verdict — when  not  disturbed  as  against  the  evidence.  A  ve^ 
diet  will  not  be  set  aside  as  against  the  evidence  unless  the  conclu- 
sion of  the  Jury  is  manifestly  against  the  weight  of  such  evidence. 

4.  Cboss-examination — when  not  efror  to  exclude  documentary 
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evidence.    Documentary  evidence  subsequently  admitted  is  not  erro- 
neously excluded  during  cross-examination. 

5.  Instructions — must  not  submit  que8tion$  of  law.  Instruc- 
tions are  properly  refused  which  leave  to  the  Jury  the  determina- 
tion of  questions  of  law. 

6.  Insteuctions — must  he  predicated  upon  the  pleadings.  In- 
structions which  permit  the  jury  to  consider  defenses  not  set  up 
in  pleadings  are  properly  refused. 

7.  Suicide — what  instruction,  upon  burden  of  proof  to  establish, 
proper.  In  an  action  upon  an  insurance  policy  where  the  defense  in- 
terposed is  that  of  suicide,  it  is ''proper  to  tell  the  jury  that  the 
burden  of  proof  is  upon  the  insurance  company  to  show  that  the 
assured  came  to  his  death  by  his  own  hands,  and  that  in  the  ab- 
sence of  proof  of  the  cause  of  death,  natural  or  accidental  causes 
would  be  presumed. 

8.  Newly  discovered  evidence — when  not  ground  for  new  trial. 
Newly  discovered  evidence  which  is  cumulative  and  not  clearly  con- 
clusive in  its  character,  is  not  ground  for  new  trial. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

Geokge  W.  Kenney,  for  appellant. 

Edwabd  D.  Henby  and  Robeet  H.  Patton,  for  ap- 
pellee. 

Mb.  Pbesiding  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

This  is  an  action  first  brought  by  Fritz  Schneider, 
Jr.,  Dora  Schneider  and  Minnie  Fromm,  in  the  Circuit 
Court  of  Sangamon  county,  against  the  American 
Home  Circle,  a  fraternal  insurance  order,  to  recover 
amounts  alleged  to  be  due  them  severally  from  said 
Home  Circle  upon  a  policy  of  insurance  upon  the  life 
of  Fritz  Schneider,  father  of  said  Fritz,  Jr.,  Dora  and 
Minnie.  Pending  the  trial  the  suit  was  dismissed  as 
to  said  Dora  Schneider  and  Minnie  Fromm  and  there- 
after a  trial  was  had  before  a  jury  upon  the  claim  of 
Fritz  Schneider  alone.  A  verdict  was  returned  in  his 
favor  in  the  sum  of  $1,000,  a  remittitur  entered  as  to 
$373.80  and  judgment  rendered  for  the  sum  of  $626.20, 
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from  which  judgiiient  the  American  Home  Circle  has 
appealed. 

Appellant  first  contends  that  there  was  error  in 
allowing  part  of  the  plaintiffs  in  the  original  suit  to 
be  dismissed  out  of  the  case  and  in  proceeding  there- 
after in  the  name  of  Fritz  Schneider,  Jr.,  alone.  In 
this  there  was  no  error.  The  revised  statutes  allow 
amendments  in  pl^eading  or  proceeding  either  in  form 
or  substance  for  the  furtherance  of  justice.  In  the 
case  of  Kanawha  Dispatch  v.  Fish,  219  111.  236-241, 
the  court  say,  citing  Teutonia  Life  Ins.  Go.  v.  Mueller, 
77  HI.  22,  that  *' under  our  liberal  statute  of  amend- 
ments there  may  be  an  entire  change  of  plaintiffs  when 
necessary.'* 

Appellant  argues,  however,  that  by  the  change  or 
amendment  there  was  a  cause  of  action  stated  different 
from  that  made  in  the  first  declaration  and  that  the 
statute  governing  amendments  does  not  contemplate 
such  change.  There  is  no  force  in  the  distinction 
sought  to  be  made  by  appellant  between  allowing  an 
entire  change  of  parties  and  a  statement  of  a  different 
cause  of  action,  except  in  those  cases  where  the  Stat- 
ute of  Limitations  might  be  invoked  to  defeat  a  re- 
covery, when  an  entirely  new  or  different  cause  of 
action  is  stated  for  the  first  time  in  an  amended  decla- 
ration, after  the  statute  has  ripened  into  a  defense. 

Furthermore  appellant  filed  a  plea  of  the  general 
issue  and  five  other  pleas  and  is  not  now  in  position 
to  urge  the  alleged  error  relating  to  such  amendment. 
Upham  &  Gordon  v.  Bichey,  61  111.  App.  650. 

Appellant  next  urges  that  appellee  should  not  have 
been  allowed  to  recover  for  the  reason  that  the  con- 
tract of  insurance,  which  consisted  of  the  application 
for  membership,  the  constitution,  rules  and  laws  of  the 
order,  provided  that  if  the  health  of  the  insured  be- 
came impaired  by  the  use  of  narcotics,  or  if  his  death 
came  by  his  own  hand,  whether  he  be  sane  or  insane, 
there  would  be  no  liability  upon  the  part  of  appellant. 

There  was  no  testimony  in  the  case  which  would  have 
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warranted  the  jury  in  finding  that  the  health  of  de- 
ceased had  been  in  any  way  impaired  by  the  use  of 
narcotics  and  no  claim  was  made  at  all  that  he  was 
insane.  The  question  then  became  this,  did  Frit2 
Schneider  commit  suicide?  Knights  Templars  Indem- 
nity Co.  V.  Crayton,  209  111.  550^57. 

Upon  this  subject  the  evidence  was  close  and  con- 
flicting and  the  issue  was  one  of  fact  alone  and  one 
solely  for  the  consideration  of  the  jury.  There  was 
evidence  tending  to  show  that  deceased  came  to  his 
death  from  the  effects  of  laudanum  administered  by 
himself;  but  many  circumstances,  and  much  of  the 
testimony,  tended  so  strongly  to  dispute  the  theory 
of  suicide  that  we  do  not  feel  disposed  to  hold  that  the 
verdict  was  manifestly  against  the  weight  of  the  evi- 
dence. 

Appellant  next  contends  that  the  trial  court  com- 
mitted error  in  not  allowing  it  to  put  in  evidence  a  cer- 
tified copy  of  the  verdict  of  the  coroner's  jury  while 
appellee  was  being  cross-examined.  Even  if  this  was 
error,  which  we  do  not  admit,  we  do  not  see  how  ap- 
pellant could  have  been  prejudiced  by  such  action  of 
the  court.  Appellant  offered  such  copy  at  another 
stage  of  the  trial  while  appellant  was  making  its  de- 
fense and  it  was  admitted  as  evidence  and  read  to  the 
jury,  so  that  appellant  had  the  benefit  of  the  evidence 
for  what  it  was  worth,  as  well  as  though  admitted  at 
the  time  when  first  offered. 

Appellant  next  urges  that  there  was  error  in  the 
action  of  the  trial  court  in  refusing  appellant's  third, 
fourth,  fifth  and  sixth  instructions  and  in  giving  ap- 
pellee's fourth  instruction.  There  was  no  error  in 
this  respect.  Said  four  refused  instructions  offered 
by  appellant  made  the  jury  the  judges  of  the  law  and 
submitted  to  such  jury  issues  not  presented  by  the 
pleadings  in  the  case.  Under  such  instructions  the 
jury  were  told  that  if  they  believed  from  the  evidence 
that  deceased  had  been  guilty  of  a  breach  of  any  pro- 
vision of  the  application,  certificate,  constitution,  or 
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by-laws,  of  appellant,  they  should  find  ?i  verdiet  for 
defendant,  without  regard  to  whether  a  breach  of  such 
provision  had  been  made  a  subject-matter  of  defense 
by  appellant's  pleas,  and  without  regard  to  the  mate- 
riality of  such  provision. 

Appellee's  fourth  instruction  was  properly  given. 
It  in  effect  told  the  jury  that  the  burden  of  proof  was 
upon  appellant  to  show  that  the  assured  came  to  his 
death  by  his  own  hands,  and  that  in  the  absence  of 
proof  of  the  cause  of  death,  natural  or  accidental 
causes  would  be  presumed.  This  instruction  stated  a 
correct  proposition  of  law  and  was  properly  given. 
Knights  Templars  Indemnity  Co.  v.  Crayton,  supra. 

Appellant  next  urges  that  the  trial  court  conmiitted 
error  in  refusing  a  new  trial  for  the  reason,  among 
others,  that  appellant  had  discovered  new  and  material 
testimony  after  the  trial  of  the  cause  and  before  the 
motion  for  new  trial  was  argued,  and  engages  in  a 
lengthy  and  very  learned  discussibn  of  the  character 
of  cumulative  evidence.  Upon  a  careful  consideration 
of  the  aflfidavits  presented  we  are  constrained  to  hold 
that  the  newly  discovered  evidence  was  cumulative  in 
its  character  and  not  conclusive. 

**  Newly  discovered  evidence,  on  a  motion  for  new 
trial,  must  be  clearly  conclusive  in  its  character  to 
require  the  court  to  grant  a  new  trial.'*  H^iry  v.  The 
People,  198  111.  162-199;  Durant  v.  Rogers,  87  111.  508- 
512. 

There  is  no  reversible  error  in  this  record  and  the 
judgment  is  affirmed. 

Affirmed^ 


American  Home  Circle  t»  Dora  Schneider. 

This  csu^e  is  controUed  by  the  decision  in  American  Home  Circle 
V.  Schneider,  ante,  p.  600. 

Assumpsit.    Appeal  from  the  Circuit  Court  of  Sangamon  county; 
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the  Hon.  James  A.  Cbeiohton,  Judge,  presiding.    Heard  in  this  court 
at  the  November  term,  1906.    Affirmed.    Opinion  filed  June  1,  1907. 

Geobge  W,  Kennby,  for  appellant. 

Edwabd  D.  Henky  and  Eobebt  H.  Patton,  for  ap- 
pellee. 

Peb  Cubiam.  The  questions  in  this  case  (except  one 
relating  to  amendments  which  is  not  involved  here) 
are  identical  with  those  discussed  in  the  case  of  Amer- 
ican Home  Circle  v.  Fritz  Schneider,  Jr.,  ante;  p,  600. 

The  holdings  announced  in  that  case  are  decisive  of 
this  case  and  the  judgment  in  favor  of  appellee  against 
appellant,  in  the  sum  of  $500,  is  affirmed. 

Affirmed. 


American  Home  Circle  t«  Minnie  Fromm  et  al. 

This  case  is  controlled  by  the  decision  in  American  Home  Circle 
y.  Schneider,  ante,  p.  600. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Cbeiqhton,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1906.  Affirmed.  Opinion  filed  June  1, 
1907. 

Geobge  W.  Kennby,  for  appellant. 

Edwabd  D.  Henby  and  Bobebt  H.  Patton,  for  appel- 
lee* 

Peb  Cubiam.  The  questions  in  this  case  (except  one 
relating  to  amendments,  which  is  not  involved  here) 
are  identical  with  those  discussed  in  the  case  of  Amer- 
ican Home  Circle  v.  Fritz  Schneider,  Jr.,  decided  at 
this  term  of  this  court,  ante,  p.  600. 

The  holdings  announced  in  that  case  are  decisive  of 
this  case  and  the  judgment  in  favor  of  appellee  against 
appellant  in  the  sum  of  $500  is  affirmed. 

Affirmed. 
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Toledo^  St.  Lonls  &  Western  Bailroad  Company  t.  Al- 
bert I.  Ferguson. 

1.  Meabube  of  damages — when  application  of  erroneoiu,  not 
ground  for  reversal.  Notwitlistaiiding  the  measure  of  damages  ap- 
plied by  the  court  to  a  cause  is  not  the  true  one,  a  reversal  will 
not  follow  where  the  verdict  was  not  more  than  was  Justified  by  the 
evidence. 

2.  Attobnet's  tees — when  erroneoue  inHruction  aa  to  amowU  ol- 
lowahle  not  ground  for  reversal.  An  instruction  which  tails  to  limit 
the  jury  to  the  evidence  as  the  basis  for  the  allowance  of  an  attor- 
ney's fee,  though  erroneous,  is  not  ground  for  reversal  where  the 
amount  allowed  was  reasonable  and  Justified  by  the  evidence. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Coles  county;  the  Hon.  James  W.  Cbaig,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1906.  Af- 
firmed.    Opinion  filed  June  1,  1907. 

Charles  A.  Sohmettaxt,  Eugene  Rheinfrank,  and 
A.  J.  Fryer,  for  plaintiff  in  error;  Clarence  Brown, 
of  counsel. 

Henley  &  Hughes,  for  appellee. 

Mr.  PR£sn>iN<^  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

Albert  I.  Ferguson  brought  suit  against  the  Toledo, 
St.  Louis  &  Western  Bailroad  Company  before  a  jus- 
tice of  the  peace  to  recover  for  damages  resulting  to 
his  property  from  the  setting  of  fire,  by  locomotives 
of  the  railroad  company.  He  recovered  a  judgment 
before  such  justice  of  the  peace  from  which  the  rail- 
road company  appealed  to  the  Circuit  Court  of  said 
Coles  county.  The  case  was  again  tried  in  the  latter 
court  where  Ferguson  recovered  a  verdict  and  judg- 
ment in  the  sum  of  $65.  The  railroad  company  has 
appealed.* 

It  appears  from  the  evidence  that  there  were  three 
fires  set  by  the  locomotives  of  appellant  which  damaged 
appellee's  property  on  the  dates  respectively,  Septem- 
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ber  24,  1905,  September  29,  1905,  and  October  16, 
1905;  the  first  of  which  damaged  a  small  field  of  clover; 
the  second  damaged  an  oat  stubble  in  which  there  was 
a  stand  of  growing  clover  and  also*  burned  about 
twenty-two  rods  of  fence;  the  third  destroyed  appel- 
lee's clover  and  timothy  meadow. 

There  -was  ample  evidence  given  in  the  case  by  ap- 
pellee and  his  witnesses  to  show  that  he  sustained  a 
direct  loss  from  such  fires  in  the  sum  of  $37  and  that 
the  services  of  his  attorney  in  trying  the  case  before 
the  justice  of  the  peace  and  again  in  the  Circuit  Court 
were  reasonably  worth  from  $35  to  $40,  Appellant 
offered  no  evidence  whatever  upon  either  branch  of 
the  case  and  it  would  seem  that  the  verdict  of  the  jury 
in  fixing  the  damages  at  $65  was  a  fair  and  moderate 
one. 

Appellant  seeks  a  reversal  of  the  judgment  upon  the 
ground  that  the  court  admitted  evidence  as  to  the  value 
of  the  fence  and  crops  destroyed,  and  did  not  limit 
appellee,  either  in  the  giving  of  testimony  or  by  in- 
structions, to  the  rule  that  in  case  of  damage  to 
meadows,  growing  crops,  etc.,  resulting  from  fire 
escaping  from  a  locomotive,  the  measure  of  damages 
is  the  difference  between  the  value  of  the  land  upon 
which  such  crops  were  situated  before  and  after  the 
fire  complained  of. 

The  rule  contended  for  by  appellant  is  the  correct 
one  and  is  one  which  the  trial  court  should  have  en- 
forced, yet  we  do  not  regard  the  error  as  one  so  far 
prejudicial  as  to  warrant  us  in  reversing  the  judg- 
ment. 

Appellant  by  its  passing  locomotives  set  three  fires 
to  the  property  of  appellee  within  a  period  of  twenty- 
two  days  and  the  trial  court  permitted  witnesses  for 
appellee  to  state  the  amount  of  damage  done,  to  the 
specific  thing  burned  or  destroyed  by  each  of  the 
separate  fires,  instead  of  holding  appellee  to  the  cor- 
rect rule  as  announced.  If  it  appeared  that  any  injury 
to  appellant's  case  had  resulted  from  such  ruling  of 
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the  court  we  would  be  disposed  to  reverse  the  judg- 
ment ;  but  such  is  not  the  case.  Appellant  does  not  con- 
tend that  the  damages  aMowed  were  excessive  and  upon 
the  trial  offered  no  evidence  whatever,  either  to  dis- 
pute the  testimony  given  by  appellee  and  his  witnesses, 
or  to  show  that  the  damages  as  estimated  by  the  cor- 
rect rule^were  less  than  the  damages  as  fixed  by  the 
evidence  of  appellee. 

It  is  clearly  apparent  from  this  record  that  appellee 
recovered  from  appellant  no  more  than  he  was  enti- 
tled to  and  we  are  not  disposed  to  reverse  the  judg- 
ment in  order  that  appellee  may  accomplish  the  same 
result  by  a  different  means  when  the  means  that  have 
been  employed  worked  no  harm  to  appellant. 

Appellant  contends  that  there  was  error  in  the 
court's  instructmg  the  jury  that  appellee  could  recover 
*'such  a  reasonable  amount  of  attorney's  fees  as  they 
might  believe  from  the  evidence  he  was  entitled  to,'* 
and  argue  that  by  force  of  such  instruction  the  jurors 
were  allowed  to  exercise  their  individual  judgment  in 
determining  how  much  appellee  was  entitled  to  re- 
cover upon  that  account.  Conceding  that  this  instruc- 
tion was  faulty  in  not  requiring  the  jury  to  fix  the 
reasonable  value  of  the  services  of  the  attorney  as 
shown  by  the  evidence j  yet  it  cannot  be  said  to  have 
done  appellant  any  harm  for  the  reason  that  the  jury 
in  their  estimate  allowed  appellee  only  $65,  including 
attorney's  fees,  while  the  undisputed  evidence  showed 
that  his  direct  damages  were  $37  and  his  attorney's 
fees  at  least  $35,  making  a  total  of  $7  more  than  the 
jury  allowed. 

The  judgment  was  right  and  is  aflBrmed, 

Afirmed. 

Appellee's  motion  to  tax  against  appellant  the  cost 
of  additional  abstract  furnished  by  appellee  is  allowed. 
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Henry  Bergstrasser  et  al.  t.  The  People  of  the  State  of 

Illinois. 

1.  Information — power  of  court  to  permit  amendment  of.  In- 
formations, unlike  indictments,  may  be  amended  and  it  is  within 
the  discretion  of  the  court  to  determine  the  propriety  of  permitting 
the  same. 

2.  Information — when  locus  quo  need  not  he  proven,  as  laid. 
The  locus  quo  of  an  offense  need  not  be  proven  precisely  as  laid, 
where  the  place  of  the  commission  of  the  offense  was  not  material 
thereto. 

3.  Information — when  judgment  entered  in  prosecution  insti- 
tuted &y,  proper.  A  Judgment  in  a  prosecution  commenced  by  in- 
formation which  is  against  the  defendants  and  "each  of  them"  is  a 
several  Judgment  and  is  free  from  formal  error. 

4.  State's  attorney — when  not  error  to  refuse  to  permit  showing 
as  to  who  employed  assistants  for.  Where  a  state's  attorney  is  as- 
sisted by  outside  counsel,  it  is  not  error  to  refuse  to  permit  the  de- 
fendant to  show  who  employed  and  paid  such  outside  counsel,  where 
no  objection  to  their  participation  was  made. 

Criminal  prosecution  for  keeping  slot  machine.  Error  to  the 
County  Court  of  Adams  county;  the  Hon.  C.  B.  McCrory,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1906.  Af- 
firmed.   Opinion  filed  June  1,  1907. 

John  T.  Gilmeb,  for  plaintiffs  in  error. 

William  B.  Sheets  and  H.  B.  Coffield,  for  defend- 
ants in  error;  William    Schlagenhaup  and    H.  E. 

SCHMIEDESKAMP,  of  COUnSel. 

Mr.  Presiding  Justice  Bamsat  delivered  the  opinion 
of  the  court. 

Henry  Bergstrasser  and  John  E.  Dick  were  con- 
victed in  the  County  Court  of  Adams  county  upon  an 
information  charging  them  with  unlawfully  keeping 
a  slot  machine  in  their  saloon  in  the  city  of  Quincy, 
the  same  being  a  device  upon  the  result  of  the  action 
of  which  money  was  staked  and  hazarded.  The  court 
imposed  a  fine  of  $100  upon  Bergstrasser  and  Dick  and 
they  sued  out  a  writ  of  error. 

Vol.  OXXXIV  80 
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Information  against  plaintiffs  in  error  was  filed  in 
the  County  Court  of  Adams  county  by  William  B. 
Sheets  as  state's  attorney,  on  the  eighth  day  of  Feb- 
ruary, 1906,  charging  said  plaintiffs  in  error  with 
keeping  a  slot  machine  in  their  saloon  in  Quincy,  the 
same  then  and  there  being  a  device  upon  the  result  of 
which  money  was  staked  and  hazarded  contrary  to 
law.  On  the  twenty-third  day  of  that  month  and  before 
plaintiffs  in  error  filed  any  plea,  the  court  allowed  the 
information  to  be  amended  so  that  it  charged  that  the 
device  was  one  upon  the  result  *^of  the  action'*  of 
which  money  was  staked,  the  words  quoted  being  in- 
serted by  amendment. 

Plaintiffs  in  error  contend  that  the  action  of  the 
court  in  allowing  amendment  to  the  information  was 
prejudicial  error.  We  hold  the  amendment  was  prop- 
erly allowed.  "In  matters  of  amendments,  informa- 
tions stand  on  entirely  different  grounds  from  indict- 
ments. The  public  officer  by  whom  the  information  is 
presented  being  always  present  in  court,  it  may  be 
amended,  on  his  application,  to  any  extent  which  the 
judge  deems  to  be  consistent  with  the  orderly  conduct 
of  judicial  business,  with  the  public  interest,  and  with 
private  rights.''  Long  v:  The  People,  135  111.  435-441; 
Truitt  V.  The  People,  88  HI.  518. 

Plaintiffs  in  error  next  contend  that  the  verdict 
should  have  been  set  aside  because  the  information 
charged  that  the  slot  machine  was  kept  at  **532  Main 
street  in  the  city  of  Quincy,"  while  the  evidence 
showed  that  such  machine  was  kept  in  the  saloon  of 
plaintiffs  in  error  in  said  city  without  the  street  or 
nmnber  being  fixed. 

If  the  act  complained  of  in  the  information  had  been 
unlawful  in  one  place  and  lawful  in  another,  then  its 
exact  location  would  have  had  to  be  charged  and 
proven,  as  was  declared  in  State  v.  TumbuU,  78  Me. 
395,  and  Commonwealth  v.  Heffron,  102  Mass.  150, 
cited  by  plaintiffs  in  error,  but  where  the  offense 
charged  in  the  information  consists  in  doing  some- 
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thing  which  is  nnlawful  at  any  place,  then  it  is  not 
necessary  to  charge  or  prove  the  exact  place  where 
the  act  was  committed,  if  committed  within  the  juris- 
diction of  the  court. 

In  Durham  v.  The  People,  4  Scam.  172,  the  court 
say:  **In  stating  the  name  of  the  prosecutor  or  per- 
son on  whom  the  offense  was  committed,  certainty  to 
the  common  intent  only  is  necessary.  The  name  by 
which  he  is  usually  known  is  suflScient  without  stating 
his  residence.  If  this  be  stated  it  may  be  regarded 
as  a  superfluous  averment  and  need  not  be  proved. 
Whenever  a  description  or  averment  can  be  stricken 
out  without  affecting  the  charge  against  the  prisoner, 
and  without  vitiating  the  indictment,  it  may  be  treated 
as  surplusage  and  rejected.'^  iJ'his  case  is  cited  with 
approval  in  Sutton  v.  The  People,  145  111.  286. 

Plaintiffs  in  error  also  contend  that  the  judgment 
entered  was  not  in  proper  form,  and  ^  that  the  trial 
court  wrongfully  refused  to  allow  plaintiffs  in  error 
to  prove  that  person  or  persons  had  employed  the 
attorneys  other  than  the  staters  attorney,  who  as- 
sisted in  the  trial  of  the  cause  upon  the  part  of  the 
People.  Upon  the  first  of  these  contentions  it  is  enough 
to  say  that  the  judgment  rendered  was  against  the 
plaintiffs  in  error  and  **each  of  them,"  and  was  there- 
fore several  and  not  joint,  and  in  that  form  was  suffi- " 
cient.  Upon  the  other  of  such  contentions  the  record 
does  not  disclose  that  any  objection  was  made  to  the 
state's  attorney  having  an  assistant  in  the  case  and 
no  injury  resulted  to  plaintiffs  in  error  because  they 
were  not  allowed  to  show  who  paid  the  assistants  for 
their  services. 

The  evidence  shows  that  plaintiffs  in  error  were 
saloon  keepers  in  Quincy ;  that  they  kept  in  their  saloon 
what  is  commonly  called  a  slot  machine  which  was  so 
arranged  that  nickels  were  deposited  in  the  slot,  a 
lever  pulled  and  cards  thereby  thrown  in  line  by 
means  of  which  it  was  determined  what,  if  anything, 
the  player  would  take  for  his  money  deposited;  that 
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the  macliiiie  was  in  February,  1906,  operated,  money 
deposited  and  beer  or  chips  won.  Upon  this  showing 
the  fine  was  rightfully  imposed.  There  is  no  error  in 
this  record  and  the  judgment  is  affirmed. 

Affirmed. 


James  E.  Osborne  y.  John  H.  Culrer* 

1.  Usury — when  action  Ue$  to  recover.  Where  a  note  contain- 
ing an  usurious  charge  is  assigned  before  maturity  to  an  innocent 
holder  for  value  and  is  paid  by  the  maker,  the  maker  may  sue 
the  original  holder  at  law  and  recover  such  usurious  charge. 

2.  Chancellob — when  finding  of  fact  by^  not  disturbed.  Where 
a  master  in  chancery  and  a  chancellor  have  heard  the  evidence, 
their  findings  will  not  be  disturbed  where  the  evidence  is  close  and 
the  reviewing  court  has  a  well-founded  doubt  as  to  how  the  question 
should  have  been  decided. 

Bill  in  equity.  Appeal  from  the  Circuit  CJourt  of  Macon  county; 
the  Hon.  J.  W.  Cbaio,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1906.    Affirmed.     Opinion  filed  June  1»  1907. 

Dickinson  &  Lee,  for  appellant. 
C.  E.  ScHBOLL,  for  appellee. 

Mr.  PREsmiNG  Justice  Bamsat  delivered  the  opinion 
of  the  court. 

John  H.  Cnlver  brought  suit  in  equity  in  the  Cir- 
cuit Court  of  Macon  county  against  James  E.  Osborne, 
to  recover  usury  alleged  to  have  been  paid  by  Culver 
to  Osborne.  There  was  a  decree  in  favor  of  Culver  in 
the  sum  of  $1,173.14,  from  which  Osborne  has  ap- 
pealed. 

It  appears  from  the  master's  report  that  in  Jan- 
uary, 1892,  appellee  borrowed  from  appellant  the  sum 
of  $300,  and  that  the  loan  was  continued  in  different 
forms  until  the  twenty-fifth  day  of  May,  1896,  when 
Culver  gave  to  appellant  a  new  note  for  $882,  which 
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was  assigned  by  appellant  to  his  brother,  Martin  L. 
Osborne,  before  maturity;  that  suit  at  law  was  brought 
by  Martin  L.  Osborne  against  appellee  upon  said  as- 
signed note  upon  which  judgment  was  rendered  against 
Culver  in  the  sum  of  $1,173.14,  and  that  appellee  had 
paid  the  judgment  in  full. 

Appellant  first  contends  that  where  usury  has  been 
paid,  no  suit  can  be  maintained  for  its  return  or  re- 
covery. 

It  is  true  that  where  usury  has  been  voluntarily 
paid,  no  suit  can  be  maintained  for  its  return,  but 
where,  as  in  this  case,  one  who  takes  a  note  in  which 
usury  is  embraced  transfers  such  note  before  maturity 
to  an  innocent  purchaser  so  that  the  defense  of  usury 
is  cut  off,  payment  by  the  maker  of  the  note  to  such 
bona  fide  purchaser  will  be  regarded  as  compulsory 
and  not  voluntary,  in  which  event  courts  of  equity  will 
lend  their  aid  to  recover  back  the  usury  paid  by  the 
borrower.  Wordsworth  et  al.  v.  Huntoon  et  al.,  40 
111.  131;  Pearce  v.  Martin,  130  111.  App.  24. 

Appellant  next  contends  that  the  evidence  does  not 
support  the  finding  that  there  was  usury  involved  in 
the  dealings  between  appellee  and  appellant. 

Both  the  master  in  chancery  and  the  chancellor  who 
heard  the  case,  determined  and  held  that  the  loan  in- 
volved was  usurious.  In  cases  where  the  evidence  is 
close  and  the  reviewing  court  has  a  well-founded 
doubt  as  to  how  the  question  should  have  been  de- 
cided, the  finding  of  the  trial  court  should  not  be  dis- 
turbed. McCormick  v.  Miller  et  al.,  102  HI.  208; 
Greensfelder  v.  Corbett,  190  HI.  565.  We  do  not  rest 
our  determination  of  this  case  solely  upon  that  rule, 
however,  for  ft  careful  consideration  of  all  the  evidence 
satisfies  us  thai  the  loans  involved  were  at  usurious 
rates  and  that  the  chancellor  was  fully  warranted  in 
rendering  the  decree  in  favor  of  appellee. 

The  decree  was  right  and  is  aflSrmed. 

Affirmed. 
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Acorn  Brass  Manufacturing  Company  y.  James  Gilmore. 

This  case  is  controlled  hj  the  decision  in  People  v.  Severson,  113 
111.  App.  296,  and  in  Meyer  v.  City  of  Decatur,  ante,    p.  385. 

Assumpsit  Error  to  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  MoBTON  W.  Thompson,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1906.    Writ  dismissed.    Opinion  filed  June 

1.  1907. 

Winkler,  Bakeb,  Thompson  &  Holder,  for  plaint- 
iff in  error. 

R.  Atj.an  Stephens  and  Swallow  &  Swallow,  for 
defendant  in  error. 

Mr.  Presiding  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

The  Acorn  Brass  Manufacturing  Company  began 
snit  in  the  Circuit  Court  of  Vermilion  county  against 
James  Gilmore,  and  filed  its  declaration  to  which  the 
trial  court  sustained  a  demurrer.  Plaintiff  in  error 
elected  to  abide  by  its  declaration  whereupon  the  court 
made  the  following  order:  **It  is  therefore  ordered 
and  adjudged  by  the  court  that  said  defendant  have 
and  recover  of  and  from  said  plaintiff  his  costs  and 
charges  herein  expended  and  have  execution  there- 
for.'^ 

The  judgment  so  entered  was  interlocutory  and  not 
final. 

This  question  was  determined  in  People,  for  use  of 
Phillips,  V.  Severson,  113  HI.  App.  496,  and  in  Meyer 
V.  City  of  Decatur,  ante,  p.  385,  where  an  order  in 
language  almost  identical  with  that  above  employed, 
was  under  consideration.  The  judgment  appealed  from 
not  being  final,  the  writ  of  error  must  be  dismissed 
for  want  of  jurisdiction,  with  leave  to  plaintiff  in 
error  to  withdraw  the  record,  and  to  either  party  to 
move  for  final  judgment  in  the  Circuit  Court. 

The  writ  of  error  is  dismissed. 

Writ  dismissed. 
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Litchfield  and  Madison  Railway  Company  y.  Terry  M. 
Slinler^  Administratrix. 

1.  Instbugtions — must  5e  predicated  upon  the  evidence.  In- 
Btructions  are  erroneous  which  are  not  predicated  upon  any  evi- 
dence in  the  cause.' 

2.  Damaoe»— ii^Aat  evidence  not  competent  upon,  in  action  for 
death  caused  ty  alleged  wrongful  act.  In  an  action  for  death  caused 
by  alleged  wrongful  act,  it  is  not  competent  to  permit  the  adminis- 
tratrix, who  was  the  widow  of  the  intestate,  to  show  that  she  and 
her  minor  child  were  dependent  upon  the  intestate  for  support  at 
the  time  of  the  injury  which  resulted  in  death. 

3.  Release — what  does  not  show  fraud  in  procurement  of.  Mere 
incapacity  to  appreciate  and  understand  the  act  of  executing  a 
release  does  not  render  it  void  and  will  not  establish,  of  itself,  the 
contention  of  fraud  in  procurement 

4.  Release — when  return  of  consideration  for,  essential  to  avoid. 
Where  it  is  sought  to  meet  a  plea  of  release  interposed  in  an  action 
on  the  case  and  it  is  shown  that  the  release  was  not  void  for  fraud 
but  merely  voidable  for  incapacity,  it  is  essential  in  order  to  re- 
move the  bar  of  the  release  either  to  show  a  return  of  the  consider- 
ation paid  therefor  or  an  ofter  to  return  such  consideration. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  City  Court  of  Litchfield;  the  Hon.  Paul  Mg Williams, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1906. 
Reversed  and  remanded.    Opinion  filed  June  1,  1907. 

Wilson,  Wareen  &  Child,  and  Bell  &  Bubton,  for 
appellant. 

Harry  C.  Stuttle  and  Lane  &  Cooper,  for  appellee ; 
Edward  C.  Knotts,  of  counsel. 

Mr.  Presiding  Justice  Ramsay  delivered  the  opinion 
of  the  court. 

J.  H.  Shuler,  an  employe  of  the  C,  B.  &  Q.  Railroad 
Company,  was  injured  by  the  alleged  negligence  of 
the  Litchfield  &  Madison  Railway  Company  in  the 
management  of  one  of  its  cars  upon  the  switch  or 
side  track  of  the  C,  B.  &  Q.  Railroad  Company,  which 
injury  resulted  in  Shuler 's  death.    Terry  M.  Shuler, 
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widow  of  the  deceased,  was  appointed  administratm 
of  his  estate  and  brought  suit  in  the  City  Court  of 
Litchfield  against  the  Litchfield  &  Madison  Railway 
Company,  where  she  recovered  a  verdict  in  the  sum  of 
$4,000.  Judgment  was  rendered  upon  the  verdict  and 
this  appeal  followed. 

It  appears  from  the  evidence  that  on  the  night  of 
January  21,  or  early  in  the  morning  of  January  22, 
190(5,  deceased,  while  in  the  discharge  of  his  duties  as 
** hostler''  for  the  C,  B.  &  Q.  Railroad  Company  at 
Litchfield,  was  injured  by  a  car  that  was  ** kicked''  in 
by  appellant  upon  the  switch  track  of  the  C,  B.  &  Q. 
Railroad  Company  from  which  injuries  he  died  in  the 
hospital  at  Litchfield  on  the  seventh  of  the  following 
April.  It  also  appears  from  the  evidence  that  on 
the  twelfth  day  of  February,  1906,  one  Childs,  an  at- 
torney for  appellant,  visited  Shuler  at  the  hospital 
when  and  where  a  release  is  alleged  to  have  been  ob- 
tained in  full  of  all  damages  in  consideration  of  the 
sum  of  $1,000  paid  to  him  in  cash. 

The  questions  presented  upon  this  record  are  these: 
Did  the  evidence  warrant  the  jury  in  finding  appellant 
guilty  of  negligence;  was  deceased  in  the  exercise  of 
due  care  for  his  own  safety;  was  there  error  in  giv- 
ing appellee's  third  instruction;  was  there  error  m 
allowing  appellee  to  prove  that  she  and  her  minor 
child  were  dependent  upon  deceased  for  their  support 
at  the  time  of  the  injury,  and  was  there  error  in  the 
ruling  of  the  court  upon  the  question  of  alleged  fraud 
relating  to  the  release  made  by  deceased  to  appellant. 

Upon  the  first  of  these  contentions  the  evidence 
seems  to  establish  that  deceased  was  engaged  in  the 
discharge  of  his  usual  duties  in  and  about  the  switch 
yards  in  Litchfield  on  a  dark,  rainy  night  or  early 
morning;  that  he  was  on  his  way  to  an  engine  upon 
which  he  had  some  work  to  do;  that  the  servants  of 
appellant  *' kicked"  a  caboose  in  upon  the  side  track 
on  which  Shuler  was  walking  to  his  work;  that  the 
car  was  running  at  the  rate  of  about  ten  miles  per 
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hour,  was  dimly  lighted,  if  lighted  at  all;  that  no  one 
Tras  in  charge  of  the  car  at  the  time  and  no  warning  of 
any  kind  was  given  of  the  approach  of  the  car;  that 
the  car  struck  Shuler  in  the  back,  knocked  him  down 
and  ran  over  him,  inflicting  such  injuries  that  he  died 
therefrom.  Appellant  offered  no  evidence  to  dispute 
this  showing.  The  question  of  negligence  upon  the 
part  of  appellant  was  one  of  fact  alone  upon  the  evi- 
dence for  the  jury  to  determine,  and  their  verdict  in 
this  respect  seems  to  have  been  fully  warranted. 

Upon  the  subject  of  due  care  upon  the  part  of  de- 
ceased, appellant  introduced  testimony  to  the  effect 
that  Shuler,  while  in  the  hospital,  said  that  he  was 
at  fault  in  the  matter ;  that  he  turned  around  and  saw 
the  ear  coming,  but  thought  it  was  on  another  track, 
so  did  not  get  out  of  the  way;  while  upon  the  part  of 
appellee  there  was  evidence  to  the  effect  that  Shuler 's 
injuries  were  of  a  very  severe  and  painful  character; 
that  there  was  a  large  hole  in  the  top  of  his  head ;  that 
his  skull  was  crushed  in,  one  leg  above  the  foot  was 
ground  up  and  one  hip  crushed;  that  during  the  time 
between  his  injury  and  his  death  Shuler  had  to  be  ' 
strapped  to  his  bed  and  bound  down  and  was  so  irra- 
tional and  crazy  that  his  statements  had  no  meaning 
and  could  throw  no  light  upon  the  manner  in  which  he 
received  the  injury.  This  issue  thus  became  also  one 
of  fact  alone  for  the  jury  and  one  which  they  were 
better  qualified  to  decide  than  we  are. 

The  third  instruction  given  for  appellee  which  was 
in  the  following  words :  **The  court  instructs  the  jury 
that  if  you  further  believe  from  the  evidence  that  the 
release  in  question  was  obtained  by  fraud  and  cir- 
cumvention, then  and  in  that  case  the  plaintiff  would 
not  have  to  offer  or  pay  back  to  defendant  the  $1,000 
paid  the  deceased  before  bringing  her  suit,  and  you 
will  so  regard  the  law  in  making  up  your  verdict,'' 
\7as  misleading  as  there  was  no  evidence  in  the  case 
tending  to  show  fraud  of  the  character  contemplated 
ty  the  instruction.    The  fraud  contemplated  by  the  in- 
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struction  is  that  which  relates  to  obtaining  the  release, 
which  means  that  there  was  a  release  and  Shnler  exe- 
cuted it,  but  that  his  signature  thereto  was  obtained 
by  unfair  or  fraudulent  means.  Such  instruction  could 
not  have  been  intended  to  apply  to  a  claim  of  forgery, 
as  now  argued  by  appellee,  for  the  claim  of  forgery, 
if  sustained  by  the  evidence,  would  have  avoided  the 
release  independently  of  any  other  question. 

It  was  also  error  for  the  court  to  allow  appellee  to 
prove  that  she  and  her  minor  child  were  dependent 
upon  deceased  for  support  at  the  time  of  the  injury, 
as  under  the  statute  the  dependency,  age,  poverty  or 
incapacity  of  those  who  may  take  the  estate  of  de- 
ceased are  not  elements  of  damage.  The  action  under 
the  statute  is  brought  for  the  benefit  of  the  widow 
and  next  of  kin,  the  damages  to  be  distributed  to  such 
widow  and  next  of  kin  in  the  same  manner  as  personal 
property  of  intestates  is  distributed,  and  must  be  for 
pecuniary  damages  only.  This  question  was  elabo- 
rately discussed  in  C,  P.  &  St.  L.  R.  K.  Co.  v.  Wool- 
ridge,  174  111.  330,  where  the  court  say  that  the  pov- 
erty, wealth,  helplessness,  dependency  of  the  lineal  next 
of  kin,  their  number  and  age,  are  immaterial  matters 
on  the  question  of  the  amount  of  recovery.  In  St.  L., 
P.  &  N.  Ey.  Co.  V.  Kawley,  90  111.  App.  657,  the  court 
say:  ^^ Under  repeated  rulings  of  the  Supreme  Court 
the  damages  to  be  recovered  in  an  action  of  this  kind 
by  lineal  descendants,  is  pecuniary  damage  only  and 
that  is  not  affected  by  the  fact  thai  the  deceased  sup- 
ports his  family  or  by  the  number  of  them  supported. 
Introduction  of  evidence  of  this  character  tends  to 
awaken  the  sympathy  of  the  jurors  for  the  bereaved 
and  to  warp  their  judgment  upon  the  controlling  issues 
in  the  case.'* 

If  it  is  right  to  prove  that  there  is  one  dependent 
child  then  it  would  also  be  competent  to  show  ten  de- 
pendent children,  if  the  facts  would  warrant  it,  which 
would  in  effect  change  the  basis  of  estimating  damages 
from  one  solely  pecuniary,  as  contemplated  by  the  stat- 
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ute,  ^to  one  involving  the  number  of  dependents  who 
might  survive  the  deceased. 

As  this  case  must  be  reversed  for  the  reasons  already 
stated  and  as  the  case  will  in  all  likelihood  be  tried 
again,  it  is  right  for  the  court  to  intimate  its  holdings 
upon  the  claim  made  by  appellant  that  in  order  for  ap- 
pellee to  recover  it  is  essential  that  she  offer  to  return 
the  $1,000  paid  to  Shuler  by  Childs  at  the  time  of  the 
execution  of  the  release. 

Appellant  offered  in  evidence  a  release  dated  Feb- 
ruary 12,  1906,  purporting  to  be  signed  by  deceased, 
by  the  terms  of  which,  in  consideration  of  the  sum  of 
$1,000  paid,  he  released  appellant  from  all  claims  he 
had  against  it  for  the  injury  he  had  sustained.  Childs, 
attorney  for  appellant,  as  well  as  F.  Bagby  and  John 
Weien,  testified  to  the  payment  of  the  money  by  Childs 
to  Shuler,  and  to  the  statements  of  Shuler  to  the  effect 
that  he  had  received  the  money.  Thereupon  appellee 
sought  to  show  that  from  the  time  Shuler  was  hurt 
until  his  death  and  on  the  day  the  release  was  ob- 
tained, deceased  did  not  have  mental  capacity  enough 
to  transact  ordinary  business,  for  the  purpose,  as  it 
was  claimed,  of  establishing  fraud  upon  the  part  of 
appellant.  Appellee's  offer,  however,  did  not  amount 
to  an  offer  to  show  fraud  and  the  court  properly  so 
ruled.  Mere  incapacity  of  itself  would  not  render  the 
contract  void  but  merely  voidable  in  which  event,  an 
offer  to  return  the  money  paid  would  be  essential  to  a 
recovery. 

If,  however,  deceased  at  the  time  of  the  making  of 
the  release  was  so  mentally  incompetent  that  he  could 
not  transact  or  understand  the  ordinary  business  af- 
fairs of  life  and  Childs  knew  it,  or  if  the  then  existing 
facts  of  which  he  should  have  taken  notice  were  such  as 
to  charge  him  with  knowledge  of  Shuler 's  condition, 
and  with  such  knowledge,  or  charged  therewith,  he 
effected  an  unfair  settlement  with  deceased,  he  would 
be  guilty  of  fraud  and  no  return  of  the  money  paid 
would  be  necessary  in  order  to  enable  Shuler  or  his 
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representative  to  recover.  Clay  v.  Hammond,  199  111. 
370;  Ronan  v.  Blnlim,  173  111.  277;  Morris  v.  Great 
Northern  Ey.  Co.,  67  Minn.  74. 

The  case  of  Pawnee  Coal  Co.  v.  Koyce,  184  HI.  402, 
cited  by  appellant  is  not  in  conflict  with  the  doctrine 
above  announced.  In  the  latter  case  the  court  seemed 
to  recognize  the  doctrine  just  stated,  saying  that  in 
order  to  excuse  a  return  of  the  money  paid  upon  the 
execution  of  a  release  of  damages  for  a  personal  in- 
juiy,  actual  or  intended  fraud  must  be  made  to  ap- 
pear. 

It  would  be  competent  in  establishing  Shuler's  in- 
capacity to  show  his  condition,  both  before  and  after 
the  date  of  the  release,  but  in  order  to  charge  Childs 
with  fraud  it  must  be  shown  that  at  the  time  of  the 
siguiiijOc  of  the  release  he  had  knowledge  of  such  in- 
capacity upon  the  part  of  Shuler,  or  that  the  then  ex- 
isting facts  were  such  that  he  would  be  chargeable 
with  notice  thereof. 

For  the  reasons  above  given,  the  judgment  is  re- 
versed and  the  cause  is  remanded. 

Reversed  and  remanded. 


Joe  H.  Fussell  et  al.  v.  J.  B.  Hail  et  al. 

1.  Religious  ma^vTE— -jurisdiction  of  courts  with  respect  to.  The 
civil  couite  assume  no  right  or  power  to  settle  disputes  upon  relig- 
ious or  ecclesiastical  subjects,  but  follow  the  construction  which  the 
church  courts  put  upon  such  matters. 

2.  Rftjoious  corporations — power  of  church  organization  to 
unite.  It  is  within  the  inherent  right  of  one  church  organization, 
corporatoly  organized,  to  unite  with  another  church  organization  of 
the  same  faith  where  such  act  of  unition  is  not  in  specific  disre- 
gard of  charter  powers,  and  will,  in  the  Judgment  of  the  governing 
body  of  the  church  seeking  to  form  such  union,  tend  to  the  general 
advancement,  growth  and  prosperity  of  the  united  church. 

3.  ENDowMENTs-Tir/len  not  improperly  affected  hy  union  of  re- 
ligious corporations.  Endowments  made  to  a  religious  organization 
are  not  improperly  affected  by  a  union  of  such  organization  with  an- 
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other  religious  organization  of  the  same  faith  unless  the  endow- 
ments in  question  expressly  restrict  or  limit  the  grant  so  as  to  pro- 
hibit such  a  union. 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  Macon 
county;  the  Hon.  William  C.  Johns,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1906.  Affirmed.  Opinion  filed 
June  1,  1907. 

Statement  by  the  Conrt.  Joe  H.  Fussell,  T.  A.  Hav- 
ron,  John  W.  Parker  and  others  filed  their  bill  for  in- 
junction in  the  Circuit  Court  of  Macon  county  to  re- 
strain J.  B.  Hail  and  others,  as  commissioners  to  the 
general  assembly  of  the  Cumberland  Presbyterian 
Church,  from  taking  steps  toward  perfecting  a  union 
of  the  Cumberland  Presbyterian  Church  with  the  Pres- 
byterian Church  of  the  United  States  of  America.  A 
demurrer  was  interposed  to  the  bill  and  sustained  by 
the  trial  court.  Fussell  et  al.  elected  to  stand  by  their 
bill,  whereupon  the  prayer  thereof  was  denied  and  the 
bill  dismissed  for  want  of  equity  at  the  costs  of  the 
complainants.     Fussell  et  al.  appealed. 

It  was  alleged  in  the  bill,  in  substance,  that  said 
Fussell,  Havron,  Parker  et  al.  were  members  in  good 
standing  in,  and  communicants  of  the  Cumberland 
Presbyterian  Church;  that  they  presented  the  bill  for 
injunction  for  themselves  and  on  behalf  of  all  other 
members  in  good  standing  in  said  Cumberland  Pres- 
byterian Church,  who  were  opposed  to  the  reunion  and 
union  of  the  Cumberland  Presbyterian  Church  with 
the  Presbyterian  Church  of  the  United  States  of 
America,  who  numbered  more  than  100,000  persons; 
that  the  said  Cumberland  Presbyterian  Church  was 
organized  as  a  separate  church,  independent  of  all 
other,  on  the  fourth  day  of  February,  1810,  in  Dixon 
county,  Tennessee,  and  had  always  since  that  time 
continued  its  separate  church  organization;  that  the 
cause  which,  in  1810,  led  to  the  separation  from  the 
Presbyterian  Church  of  the  United  States  of  Amer- 
ica, was  the  doctrines  of  *' election"  and  '^reproba- 
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tion''  as  taught  in  the  Westminster  Confession  of 
Faith  of  the  Presbyterian  Church  of  the  United  States 
of  America,  to  which  confession  of  faith  the  Cum- 
berland Presbyterian  Church  had  never  subscribed, 
but  upon  the  contrary  held  to  such  a  modification  of 
such  confession  of  faith  as  to  eliminate  therefrom  the 
doctrine  of  unconditional  election  and  reprobation  and 
limited  atonement,  further  holding  that  there  were 
and  are  no  eternal  reprobates,  and  that  all  infants 
dying  in  mfancy  are  saved;  that  said  Cumberland 
Presbyterian  Church  had  congregations  disseminated 
through  Illinois,  Iowa,  Missouri,  Kentucky,  Tennes- 
see and  many  other  western  states ;  that  said  religious 
society  so  composed  was  not  incorporated  under  the 
laws  of  any  state,  but  was  governed  by  a  constitution 
adopted  in  1883,  which  had  been  followed  and  recog- 
nized throughout  the  entire  denomination  ever  since 
it  was  so  adopted;  that  the  governmental  affairs  of 
the  church  were  administered  by  and  through  church 
courts  known  as  the  church  ** session,''  ** presbytery,'' 
'^ synod"  and  ** general  assembly";  that, the  session 
consisted  of  a  minister  and  two,  or  more,  ruling  elders ; 
a  presbytery  consisted  of  all  the  ordained  ministers 
and  one  ruling  elder  from  each  church  within  a  given 
district;  a  synod  consisted  of  all  the  ministers  and 
one  ruling  elder  from  each  church  in  a  district  com- 
prising at  least  three  presbyteries;  while  the  general 
assembly  was  the  highest  court  of  the  church  and  rep- 
resented in  one  body  all  the  particular  churches  and 
exercised  jurisdiction  over  such  matters  as  concerned 
the  whole  church,  and  was  made  up  of  commissioners 
chosen  from  the  presbyteries;  that  the  defendants  in 
the  bill  were  also  members  of  the  said  Cumberland 
Presbyterian  Church  and  as  such  had  been  chosen  as 
commissioners  to  the  general  assembly  to  meet  at 
Decatur,  Illinois,  in  May,  1906;  that  the  said  assembly 
so  to  meet  at  Decatur  was  the  assembly  and  Decatur 
the  place  of  meeting  determined  upon  at  the  preceding 
meeting  of  the  said  general  assembly  held  at  Fresno, 
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California,  in  1905;  that  said  assembly  consisted  of 
commissioners  elected  from  their  respective  presby- 
teries ;  that  the  powers  of  said  general  assembly  were 
fixed  by  said  constitution  in  sec.  43,  which  reads  as 
follows : 

'*43.  The  Greneral  Assembly  shall  have  power  to 
receive  and  decide  all  appeals,  references,  and  com- 
plaints regularly  brought  before  it  from  the  inferior 
courts;  to  hear  testimony  against  error  in  doctrine 
and  immorality  in  practice,  injuriously  affecting  the 
Church;  to  decide  in  all  controversies  respecting  doc- 
trine and  discipline ;  to  give  its  advice  and  instruction, 
in  conformity  with  the  government  of  the  Church,  in 
all  cases  submitted  to  it;  to  review  the  records  of  the 
Synods;  to  take  care  that  the  inferior  courts  observe 
the  government  of  the  Church;  to  redress  whatever 
they  may  have  done  contrary  to  order;  to  concert 
measures  for  promoting  the  prosperity  and  enlarge- 
ment of  the  Church;  to  create,  divide,  or^  dissolve 
Synods ;  to  institute  and  superintend  the  agencies  nec- 
essary in  the  general  work  of  the  Church ;  to  appoint 
ministers  to  such  labors  as  fall  under  its  jurisdiction; 
to  suppress  schismatical  contentions  and  disputations, 
according  to  the  rules  provided  therefor;  to  receive 
under  its  jurisdiction  other  ecclesiastical  bodies  whose 
organization  is  conformed  to  the  doctrine  and  order 
of  this  Church;  to  authorize  Synods  and  Presbyteries 
to  exercise  similar  power  in  receiving  bodies  suited 
to  become  constituents  of  those  courts,  and  lying  with- 
in their  geographical  bounds  respectively;  to  super- 
intend the  affairs  of  the  whole  Church;  to  correspond 
with  other  Churches;  and,  in  general,  to  recommend 
measures  for  the  promotion  of  charity,  truth,  and  holi- 
ness throughout  all  the  Churches  under  its  care.**     ^ 

It  was  further  alleged  in  said  bill  that  at  the  meet- 
ing of  the  general  assembly  held  at  Nashville,  Ten- 
nessee, in  1903,  a  resolution  was  introduced  and  re- 
ferred unanimously  to  the  conmiittee  on  overtures 
whidi  provided  that  whereas  there  were  before  that 
body  memorials  praying  the  appointment  of  a  com- 
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mittee  to  consider  the  advisability  of  a  union  of  the 
Cumberland  Presbyterian  Church  with  the  Presby- 
terian Church  of  the  United  States  of  America,  which 
provided  that  there  be  appointed  (and  accordingly 
there  was  so  appointed)  a  committee  on  Presbyterian 
Comity,  Federation  and  Union,  to  consist  of  nine  per- 
sons who  shall  do  all  in  their  power  to  promote  closer 
organization  and  union  of  all  branches  of  the  Presby- 
terian family  and  report  to  the  next  general  assem- 
bly; that  said  general  assembly  at  Nashville,  Tennes- 
see, at  its  meeting  in  1903,  adopted  a  resolution  that 
its  committee  of  nine  confer  with  such  like  committees 
as  might  be  appointed  by  other  Presbyterian  bodies 
in  regard  to  organization  and  union  among  members 
of  the  Presbyterian  family. 

It  was  further  alleged  in  the  bill  that  at  the  general 
assembly  held  at  Dallas,  Texas,  in  1904,  such  commit- 
tee so  appointed  reported  that  without  any  previous 
agreement,  there  was  a  feeling  in  both  the  Cumber- 
land Presbyterian  Church  and  the  Presbyterian 
Church  of  the  United  States  of  America,  among  indi- 
viduals, presbyteries  and  synods,  in  favor  of  such 
movement  after  the  publication  of  the  action  of  the 
Presbyterian  Church  of  the  United  States  of  America 
of  its  act  of  revision  or  declaratory  statement  of  1903 ; 
that  expressions  of  a  desire  for  union  with  the  Pres- 
byterian Church  of  the  United  States  of  America  had 
been  made  by  those  in  authority  in  the  Cumberland 
Presbyterian  Church  in  1810,  1811,  1812,  1813,  1860, 
1867, 1873, 1885  and  1888;  that  the  revision  or  declara- 
tory statement  of  1903,  made  by  the  Presbyterian 
Church  of  the  United  States  of  America,  had  modified 
the  declarations  contained  in  the  confession  of  faith 
as  originally  expressed  and  held  by  that  Church,  so 
the  objections  that  had  been  before  made  to  it  by  the 
Cumberland  Presbyterian  Church  could  no  longer  be 
successfully  made;  that  in  essentials  the  original  con- 
fession of  faith  of  the  Presbyterian  Church  of  the 
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United  States  of  America  had  been  so  far  revised  that 
it  was  the  duty  of  the  two  churches  to  enter  into  a 
union;  that  this,  resolution  was  by  unanimous  vote 
made  a  special  order  of  business,  and  a  resolution 
adopted  by  a  vote  of  162  to  74  to  submit  the  basis 
contained  in  the  report  of  said  committee,  to  the  Pres- 
byteries of  the  Cumberland  Presbyterian  Church  in 
the  usual  constitutional  manner,  upon  receiving  offi- 
cial notification  of  the  adoption  of  the  said  joint  re- 
port by  the  general  assembly  of  the  Presbyterian 
Church  of  the  United  States  of  America;  that  said 
committee  also  further  submitted  a  report  upon  such 
proposed  union  recommending  that  reunion  or  union 
of  the  two  churches  be  accomplished  as  soon  as  the 
necessary  steps  could  be  taken  upon  the  basis  that 
the  United  Church  be  known  as  the  Presbyterian 
Church  of  the  United  States  of  America,  possessing 
all  the  legal  and  corporate  rights  and  powers  which  the 
separate  churches  then  possessed;  that  the  union  be 
effected  on  the  doctrinal  basis  of  the  confession  of 
faith  of  the  Presbyterian  Church  of  the  United  States 
of  America  as  revised  in  1903;  that  each  of  these  as- 
semblies should  submit  such  basis  of  union  to  its 
presbyteries  which  should  express  their  approval  or 
disapproval  thereof  before  April  30,  1905,  in  answer 
to  the  question,  **Do  you  approve  of  the  reunion  and 
union  of  the  Presbyterian  Church  of  the  United  States 
of  America  and  the  Cumberland  Presbyterian  Church 
on  the  doctrinal  basis  of  the  confession  of  faith  of 
the  Presbyterian  Church  of  the  United  States  of 
America  as  revised  in  1903,  and  of  its  other  doctrinal 
and  ecclesiastical  standards!'*  that  each  presbytery 
should,  by  May  10,  1905,  forward  to  the  stated  clerk 
of  the  assembly  a  statement  of  its  vote  on  the  said 
basis  of  union  which  should  be  submitted  by  such  clerks 
to  the  general  assemblies,  and  if  the  general  assemblies 
should  then  find  that  the  basis  of  union  had  been 
approved  by  the  constitutional  majority  of  the  pres- 
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byteries  connected  with  each  branch  of  the  church, 
then  the  same  would  be  of  binding  force  and  both  as- 
semblies should  take  action  accordingly;  that  all  the 
ministers  and  churches  in  the  two  denominations 
should  be  admitted  to  the  same  standing  in  the  united 
church  which  they  may  have  held  in  their  respective 
connections  up  to  the  consummation  of  the  reunion; 
that  the  official  records  of  the  two  churches  during 
their  period  of  separation  should  be  preserved  and 
held  as  making  up  the  history  of  one  church ;  that  the 
permanent  committees  and  boards  should  be  so  re- 
constructed as  to  represent  with  impartiality  the  views 
and  wishes  of  the  two  bodies  constituting  the  reunited 
church;  that  the  institutions  of  learning,  together  with 
their  endowments  and  other  property,  both  real  and 
personal,  under  the  control  of  the  Cumberland  Pres- 
byterian Church,  should  remain  in  charge  of  and  be 
controlled  by  the  board  of  trustees  or  other  managers 
respectively  in  charge  thereof,  or  by  their  successors 
similarly  appointed  or  elected,  so  as  to  preserve  the 
integrity  of  the  institutions  and  maintain  their  then 
present  policy. 

In  said  bill  it  was  further  alleged  that  at  Fresno, 
California,  at  the  general  assembly  in  1905  of  the 
Cumberland  Presbyterian  Church,  there  were  submit- 
ted both  a  majority  and  minority  report  by  the  said 
committee  on  organic  union;  that  the  majority  report 
stated  that  the  special  committee  appointed  to  can- 
vass the  vote  of  the  presbyteries  upon  the  subject  of 
union  returned  that  sixty  presbyteries  had  voted  for 
approval  of  union  of  the  two  churches  while  fifty-one 
presbyteries  had  disapproved  thereof,  with  two  presby- 
teries not  voting,  in  favor  of  the  reunion  and  such 
majority  report  recommended  that  (whereas,  the  gen- 
eral assembly  of  each  church  had  appointed  a  com- 
mittee on  reunion  which  said  committees,  after  con- 
ferring together,  had  agreed  upon  a  plan  or  basis 
of  reunion  and  by  joint  report  presented  the  same  to 
their  respective  general  assemblies  in  1904,  and  had 
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recommended  adoption  thereof,  which  had  been 
adopted  by  the  necessary  vote,  etc.,  in  the  Cumberland 
Presbyterian  Church,  and  approved  by  the  presby- 
teries in  said  church  by  a  vote  of  sixty  to  fifty-one),  a 
resolution  be  adopted  to  the  effect  that  said  reunion 
^nd  union  had  been  constitutionally  agreed  to  by  a 
majority  of  the  presbyteries  of  the  Cumberland  Pres- 
byterian Church  and  that  the  said  basis  of  union  had, 
for  the  purposes  of  the  union,  been  constitutionally 
adopted ;  that  at  said  meeting  those  in  protest  to  said 
union  offered  a  minority  report  in  lieu  of  the  majority 
report  which  minority  report  was  defeated  by  a  vote 
of  137  to  111;  that  upon  the  defeat  of  such  minority 
report  such  general  assembly  at  Fresno  adopted  a 
resolution  adding  nine  new  members  to  said  commit- 
tee on  fraternity  and  union  and  instructed  said  com- 
mittee so  constituted  (with  its  added  members)  to 
confer  with  the  committee  on  co-operation  and  union 
of  the  Presbyterian  Church  of  the  United  States  of 
America  with  reference  to  adjusting  details  of  union 
with  the  latter  church. 

In  said  bill  it  was  charged  that  all  reports  of  such 
committees  so  adopted  were  all  and  each  of  them  with- 
out authority,  ultra  vires  and  void;  that  the  general 
assembly,  synods  and  presbyteries  had  exceeded 
.their  authority  under  the  constitution;  that  the 
basis  of  union  between  said  two  churches  as  sug- 
gested was  upon  a  doctrinal  basis  of  the  con- 
fession of  faith  of  the  Presbyterian  Church  of 
the  United  States  of  America,  as  revised  in  1903, 
whereas  the  general  assembly  of  the  Presbyterian 
Church  of  the  United  States  of  America  at  its  ses- 
sion in  1904,  declared  that  **the  assembly  in  connection 
with  this  whole  subject  of  union  with  the  Cumberland 
Presbyterian  Church  places  on  record  its  judgment 
that  the  revision  of  the  confession  of  faith,  effected  in 
1903,  has  not  impaired  the  integrity  of  the  system  of 
doctrine  contained  in  the  confession  taught  in  the 
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Scriptures ;  but  was  designed  to  remove  misapprehen- 
sion as  to  the  interpretation  thereof.'* 

In  said  bill  it  was  further  alleged  that  the  value 
of  the  property  of  the  congregations  of  the  Cumber- 
land Presbyterian  Church  was  over  five  million  dol- 
lars, besides  school  and  publishing  house  property, 
worth  about  two  million  more ;  that  there  were  nearly 
three  thousand  churches  and  congregations  in  the  Cum- 
berland Presbyterian  Church;  that  said  general  assem- 
bly, acting  by  and  through  said  committee  on  fra- 
ternity and  union,  was  attempting  and  threatening  to 
consummate  the  alleged  illegal  and  unconstitutional 
merger  and  absorption  of  the  said  Cumberland  Pres- 
byterian Church  with  the  Presbyterian  Church  of  the 
United  States  of  America  and  report  their  action  in 
that  regard  to  the  general  assembly  of  the  Cumberland 
Presbyterian  Church  at  Decatur,  Illinois,  and  perfect 
such  reunion  unless  restrained,  etc. 

In  said  bill  it  was  further  alleged  that  the  said 
property  of  the  Cumberland  Presbyterian  Church,  so 
valued  at  more  than  seven  millions  of  dollars,  was 
during  a  period  of  ninety-five  years  given  to  said 
Cumberland  iPresbyterian  Church  because  of  its  par- 
ticular teachings  and  doctrines,  and  was  held  in  trust 
for  the  preaching  and  extending  of  the  principles  of 
faith  and  doctrines  of  the  Cumberland  Presbyterian 
Church  and  for  no  other  purpose,  and  that  to  perfect 
such  reunion  would  be  a  breach  of  the  trust  afore- 
said. 

The  bill  prayed  that  the  said  action  of  the  general 
assembly  might  be  declared  unconstitutional,  ultra 
vires  and  void,  and  an  injunction  be  awarded  to  pre- 
vent the  consummation  of  such  union  with  the  Presby- 
terian Church  of  the  United  States  of  America. 

E.  B.  Gbebn,  William  Eeistbb,  Job  H.  Fussell, 
J.  J.  McClbllan  and  Thbo.  G.  Eisley,  for  appellants; 
W.  A.  Caldwell^  of  counseL 
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John  M.  Gaut,  Hugh  Crea,  Hugh  W.  Housum, 
Hamilton  Pabkb  and  John  H.  DbWitt,  for  appellees. 

Mb.  Presiding  Justice  Eamsay  delivered  the  opinion 
of  the  court. 

Whether  or  not  the  confession  of  faith  of  the  Cum- 
berland Presbyterian  Church  and  the  confession  of 
faith  of  the  Presbyterian  Church  of  the  United  States 
of  America  as  modified  by  its  declaratory  statement 
of  1903,  are  identical,  or  in  substance  the  same,  is  a 
question  solely  for  the  ecclesiastical  courts  to  deter- 
mine. This  court  should  not  attempt  to  place  any  con- 
struction upon  the  meaning  of  the  two  confessions  of 
faith,  or  either  of  them,  or  compare  one  with  the  other. 
The  civil  courts  of  America  assume  no  right  or  power 
to  settle  disputes  upon  religious  or  ecclesiastical  sub- 
jects, but  follow  the  construction  which  the  church 
courts  put  upon  such  matters.  In  Ferraria  et  al.  y. 
Vasconcelles  et  al.,  23  111.  403-408,  the  court  say  that 
those  who  have  submitted  a  matter  of  membership 
to  an  ecclesiastical  power  cannot  invoke  the  super- 
visory power  of  the  civil  courts. 

In  Chase  v,  Cheney,  58  111.  509,  where  a  minister 
was  charged  with  omitting  alleged  material  words  in 
his  ministration  of  the  sacrament,  it  was  held  that 
the  secular  courts  would  not  inquire  whether  the  omib- 
sion  was  an  offense.  That  was  a  question  for  the 
ecclesiastical  court;  the  civil  court  was  no  forimi  for 
such  an  adjudication. 

In  Brundage  v.  Deardorf,  92  Fed.  Rep.  214,  it  was 
held  that  decisions  upon  ecclesiastical  questions  of  the 
supreme  judicatory  in  a  religious  body  similar  to  that 
of  the  Cumberland  Presbyterian  Church  were  binding 
and  conclusive  on  members  and  could  not  be  reviewed 
in  a  civil  court. 

In  Watson  v.  Jones,  13  Wallace,  679,  the  court  say 
that  under  our  system  of  jurisprudence  in  the  United 
States,  whenever  a  question  of  faith  or  ecclesiastical 


Digitized  by 


Google 


630  Appellate  Courts  of  Illinois. 

Vol.    134.]  Fussell   v.    HaU. 

rule  of  law  has  been  decided  by  the  highest  court 
judicatory,  such  decision  must  be  final  and  binding 
upon  the  civil  courts  and  that  such  view  is  supported 
by  the  preponderating  weight  of  the  authorities. 

Upon  this  particular  feature  of  the  controversy  the 
latter  case  seems  to  have  been  cited  approvingly  by 
many  different  courts. 

In  Lamb  v.  Cain,  129  Ind.  486,  it  was  held  that  where 
a  civil  right  depended  upon  a  matter  pertaining  to  an 
ecclesiastical  affair  the  civil  tribunal  tries  the  right 
and  nothing  more,  taking  the  ecclesiastical  decisions, 
out  of  which  the  civil  right  arises,  as  it  finds  them  and 
accepts  such  decisions  as  matters  adjudicated  by  an- 
other legally  constituted  jurisdiction.  In  this  case  the 
general  conference  of  the  church  had  resolved  that  a 
constitution  and  a  confession  of  faith  had  been  legally 
adopted  (although  the  sufficiency  of  the  vote  was 
challenged)  and  the  civil  court  held  that  the  decis- 
ion of  the  conference  was  binding  and  conclusive  upon 
the  civil  court. 

In  the  case  at  bar  the  general  assembly  of  the  Cum- 
berland Presbyterian  Church  in  effect  determined  that 
the  confession  of  faith  of  the  Presbyterian  Church 
of  the  United  States  of  America,  as  modified  by  the 
declaratory  statement  of  1903,  was  so  far  like  that  of 
the  Cumberland  Presbyterian  Church  that  it  was  the 
duty  of  the  two  churches  to  reunite;  that  the  two 
churches  were  of  substantially  similar  faith.  Under 
the  authorities  we  are  bound  by  the  decisions  of  the 
general  assembly  of  the  Cumberland  Presbyterian 
Church,  the  highest  court  in  that  church,  to  the  effect 
that  there  is  such  an  agreement  between  the  systems 
of  doctrine  contained  or  stated  in  the  confessions  of 
faith  of  the  two  churches  since  the  declaratory  state- 
ment of  1903,  as  to  warrant  the  union  proposed. 

Appellants  contend,  however,  that  even  if  the  gen- 
eral assembly  had  power  to  determine  all  matters  of 
doctrine  or  faith,  yet  its  action  looking  toward  such  a 
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reunion  was  wholly  unconstitutional,  ultra  vires  and 
void.  Appellees  argue  that  the  action  taken  was  fully 
warranted,  by  the  constitution  and  further  contend 
that  the  general  assembly  had  inherent,  as  well  as  the 
constitutional  right,  to  consummate  the  union.  Upon 
the  case  as  presented  by  the  bill  we  hold  that  the 
general  assembly  had  authority  to  provide  for  and 
establish  a  union  (or  reunion,  as  it  is  often  called  in 
the  bill  and  arguments)  of  the  Cumberland  Presby- 
terian Church  with  the  Presbyterian  Church  of  the 
United  States  of  America.  Section  40  of  the  con- 
stitution of  the  Cumberland  Presbyterian  Church 
makes  its  general  assembly  the  highest  court  in  the 
church,  and  section  43  of  such  constitution  gives  such 
assembly  powei:  to  concert  measures  for  promoting 
the  prosperity  and  enlargement  of  the  church;  jto  re- 
ceive under  its  jurisdiction  other  ecclesiastical  bodies 
whose  organization  is  conformed  to  the  doctrine  of  the 
Cumberland  Presbyterian  Church,  and  to  superintend 
the  affairs  of  the  whole  church  as  well  as  power  to 
decide  all  controversies  respecting  doctrine. 

The  effect  of  such  sections  is  to  make  the  general 
assembly,  not  only  a  legislative  and  administrative 
body,  but  one  with  judicial  powers  upon  ecclesiastical 
questions,  as  well.  It  represents  in  one  body  all  the 
particular  churches  in  the  Cumberland  Presbyterian 
Church  organization  and  constitutes  one  bond  of  union. 
Why  is  it  not  possible  to  promote  the  prosperity  and 
enlargement  of  the  church  by  uniting  with  another 
body  that  teaches  a  doctrine  or  faith  identical  with  its 
own!  If  these  two  churches,  in  their  confessions  of 
faith  and  their  religious  teachings,  are  the  same,  then 
these  interests  may  be  promoted  by  uniting  all  those 
who  preach,  teach  and  believe  in  and  care  for  those 
interests,  the  same  as  can  be  done  by  individuals  join- 
ing their  interests  in  co-partnerships  or  corporations. 
United  action  is  productive  of  more  good  than  divided 
action  under  the  circmnstances.    The  general  assem- 
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bly  has  power  to  receive  under  its  jurisdiction  other 
ecclesiastical  bodies  of  the  same  faith.  This  clause 
must  be  read  with  the  clause  that  directs  the  taking 
of  measures  to  promote  and  enlarge  the  church,  and 
in  our  judgment  the  church  is  enlarged,  and  its  pros- 
perity made  more  sure  by  receiving  the  support  of  a 
stronger  sister  church.  If  a  smaller  church  can  be 
received,  surely  affiliation  and  union  can  be  made  with 
a  stronger  sister  church,  if  thereby  the  church,  as 
a  religious  body,  is  prospered  and  enlarged. 

That  many  such  unions  have  been  formed  among 
Presbyterian  Church  bodies,  upon  the  faith  of  an  im- 
plied or  inherent  power  to  do  so,  cannot  be  successfully 
denied. 

In  1785  the  synods  of  New  York  and  Philadelphia 
took  steps  for  the  organization  of  a  general  assembly 
with  the  view  to  the  union  of  all  the  presbyterian 
bodies  into  one,  and  in  1789  resolved  such  synods  into 
a  general  assembly.  In  1801,  after  having  failed  in 
efforts  to  unite  with  both  the  Reformed  Dutch  and  the 
Associated-Reformed  Churches,  the  general  assembly 
so  organized  agreed  upon  a  plan  of  union  with  the 
general  association  of  Connecticut.  This  action  seems 
to  have  been  taken  upon  the  faith  of  an  inherent 
power  to  so  act.  It  was  from  the  organization  so 
formed  that  the  foimders  of  the  Cumberland  Presby- 
terian Church,  in  1810,  withdrew  because  of  a  doc- 
trinal difference,  and  took  such  action  that  the  organ- 
ization of  the  Cumberland  Presbyterian  Church  fol- 
lowed. 

Many  kindred  unions  have  been  formed  in  like  man- 
ner, between  similar  bodies,  not  only  in  the  United 
States,  but  in  Canada  as  well,  and  upon  no  different 
authority.  Among  them  may  be  mentioned  the  union 
of  the  Associate  Reform  Church  with  the  Associate 
Church  in  1858,  forming  the  United  Presbyterian 
Church.  The  Independent  Presbyterian  Church  of  the 
Car  olinas  with  the  general  assembly  of  the  Presbyterian 
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Church  (South)  in  1863.  The  Old  School  Presbyterian 
Church  with  the  New  School  in  1870.  The  Alabama 
Presbyteries  of  the  Associated  Eef orm  Church  with 
the  Presbyterian  Church  (South)  in  1867. 

The  general  assembly  of  the  Cumberland  Presby- 
terian Church,  when  once  created,  had  the  same  im- 
plied power  and  authority  in  that  church  that 
its  kindred  assembly  had  in  the  Presbyterian  Church 
of  the  United  States  of  America.  That  such  general 
assemblies  and  like  bodies  have  an  implied  power  to 
unite  with  others  of  the  same  faith  or  teaching  seems 
to  be  supported  by  the  authorities  and  to  spring  from 
the  very  nature  of  the  case. 

In  McGinnis  et  al.  v,  Watson  et  al.,  41  Pa.  State,  9, 
where  a  majority  of  a  congregation,  and  the  presby- 
tery to  which  it  belonged,  approved  of  a  union  with 
the  Associate  Eeform  Synod,  but  a  minority  disap- 
proved and  claimed  the  church  building  because  of 
their  adherence  to  the  opinions  and  principles  of  the 
original  church,  it  was  held  that  as  authority  to  legis- 
late upon  doctrine  was  one  of  the  powers  of  the  body 
voting  by  majority  vote  to  form  the  union,  the  act  of 
union  was  not  irregular. 

In  Eamsey's  Appeal,  88  Pa.  State,  60,  in  a  case 
where  it  was  voted  by  a  majority  to  form  a  union  with 
another  body  holding  substantially  the  same  doctrines, 
it  was  held  not  to  be  irregular. 

In  Central  University  of  Kentucky  v.  Walters,  Ex- 
ecutrices,  (Ky.)  90  S.  W.  Rep.  1066,  where  because  of 
a  local  sentiment  a  school  was  endowed  to  be  located 
at  Richmond,  Kentucky,  and  afterward  it  was  consol- 
idated with  the  Center  College  at  Danville,  Kentucky, 
and  the  school  at  Richmond  abandoned,  upon  a  suit 
brought  to  cancel  a  part  of  the  endowment  made  to 
the  Richmond  School,  it  was  held  that  the  consolida- 
tion did  not  annul  the  endowment. 

As  has  been  already  intimated  the  very  nature  of 
the  case  suggests  an  inherent  power  in  the  general 
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assembly  to  consummate  the  reimion  sought  to  be  en- 
joined, if  such  act  will,  in  the  judgment  of  such  as- 
sembly, tend  to  the  general  advancement,  growth  and 
prosperity  of  the.  united  church.  There  is  no  such 
thing  as  a  popular  vote  in  either  the  Cumberland 
Presbyterian  Church  or  the  Presbyterian  Church  of 
the  United  States  of  America.  The  constitution  itself, 
quoted  from,  was  first  made  an  organic  law  and  pro- 
mulgated by  the  general  assembly,  and  not  by  a  vote 
of  the  church  membership.  The  supreme  power  of 
the  association  is  in  its  general  assembly  and  its  au- 
thority to  act  for  the  whole  church  has  remained  un- 
disputed and  unquestioned  for  many  years. 

Appellants  in  their  protest  against  reunion  say 
that:  '* There  is  no  constitutional  provision  for  the 
dissolution  of  our  church  or  merging  it  into  a  com- 
mimion  having  and  holding  different  doctrines.  It  is 
only  expressly  provided  to  receive  into  our  commun- 
ion other  ecclesiastical  bodies  whose  doctrine  and  sys- 
tem of  government  conform  to  ours,*'  and  **That  said 
basis  of  union  was  acted  upon  by  the  general  as- 
sembly and  the  presbyteries  under  the  representation 
that  the  so-called  revision  of  the  confession  of  faith 
of  the  Presbyterian  Church  of  the  United  States  of 
America  had  materially  changed  the  system  of  doo- 
trine  contained  in  the  confession  of  faith  of  said  Pres- 
byterian Church  of  the  United  States  of  America  be- 
fore such  reunion,  whereas,  in  truth  and  in  fact,  the 
revision  of  the  confession  of  faith  effected  in  1903  by 
the  Presbyterian  Church  of  the  United  States  of  Amer- 
ica has  not  impaired  the  integrity  of  the  system  of 
doctrine  contained  in  the  confession,  but  was  designed 
to  remove  misapprehensions  as  to  the  proper  inter- 
pretation thereof." 

The  statements  quoted  suggest  very  strongly  that, 
in  the  minds  of  those  in  protest,  the  only  obstacle  in  the 
way  of  the  proposed  reunion  was  the  alleged  doctrinal 
differences.     Suppose  in  the  case  at  bar  appellants 
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should  admit  in  the  record  that  the  confessions  of 
faith  in  the  two  church  bodies  were  identically  the 
same,  would  there  still  be  opposition  to  the  reunion 
upon  constitutional  or  any  other  grounds!  Would 
not  such  an  admission  take  from  the  argument  of  ap- 
pellants all  its  force  and  vitality!  This  doctrinal 
question  or  matter  of  creeds  has  been  adjudicated  by 
the  highest  ecclesiastical  court  having  jurisdiction,  and 
a  determination  thereof  made  to  the  effect  that  the 
creeds  are  in  harmony,  and  by  such  adjudication  this 
court  is  bound  as  fully  as  though  all  doctrinal  dif- 
ferences were  admitted  by  answer  no  longer  to  exist. 
The  cause  of  the  separation  from  the  parent  body  by 
the  Cumberland  Presbyterian  Church  having  been 
declared  by  the  highest  judicatory  in  the  latter,  to 
have  passed  away  and  the  difference  in  creeds  no 
longer  to  exist,  there  remains  in  our  judgment  no  legal 
barrier  to  the  reunion.  There  may  now  be  one  church 
with  common  judicatories,  instead  of  two  preaching 
the  same  faith  and  having  organizations  differing  in 
name  alone. 

We  see  no  ground  for  the  contention  made  by  ap- 
pellants to  the  effect  that  a  special  trust  concerning 
church  or  school  property,  the  result  of  gifts,  convey- 
ances, or  devises,  etc.,  will  be  violated  by  the  consum- 
mation of  the  proposed  union  of  the  two  associations. 
Clause  six  of  the  concurrent  declarations  which  the 
two  general  assemblies  agree  to  adopt  upon  such  con- 
summation and  upon  which^  the  general  assembly  of 
the  Cumberland  Presbyterian  Church  contemplates 
the  reunion  expressly  provides  that:  **The  institu- 
tions of  learning,  together  with  the  endowments  and 
other  property,  real  and  personal,  owned  by  them, 
which  are  now  under  the  control  of  the  Cumberland 
Presbyterian  Church,  shall  remain  in  charge  of  and 
be  controlled  by  the  Board  of  Trustees,  or  other  man- 
agers, respectively  now  in  charge  of  such  institutions, 
endowments  and  property,  or  by  their  successors  sim- 


Digitized  by 


Google 


636  Appellate  Courts  op  Illinois. 

Vol.    134.]  FuBsell   v.    Hail. 

ilarly  appointed  or  elected/'  etc.  This  clause  seems 
fully  to  safeguard  the  rights  of  the  churches,  schools 
and  associations  in  the  use  of  their  separate  proper- 
ties and  to  enable  them  to  continue  in  control  thereof 
through  appointments  or  elections  conducted  as  hereto- 
fore. As  we  read  the  bill  there  is  no  allegation  therein 
setting  up  any  condition  expressed  in  any  deed,  gift, 
or  devise  that  would  be  violated  by  the  consummation 
of  the  reunion.  In  order  that  the  purpose  of  a  donor 
or  grantor  may  operate  to  prevent  the  consummation 
of  the  proposed  reunion  it  would  have  to  amount  to  an 
expressed  condition  imposing  a  restriction  or  limita- 
tion upon  the  grant.  This  is,  in  effect,  the  holding  in 
Downen  v.  Eaybum,  214  111.  342.  Central  University 
of  Kentucky  v.  Walters, 'Executrices,  (Ky.)  90  S.  W. 
Rep.  1066-1070. 

The  demurrer  to  the  bill  was  properly  sustained, 
and  the  decree  of  the  court  dismissing  such  bill  is 
affirmed. 

Affirmed. 
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L.  Schindler  t.  James  Edwards  et  al. 

Gen  No.  18,780. 

MuNiGiPAi.  Court — when  Appellate  Court  without  jurisdiction 
of  writ  of  error  sued  out  to  review.  To  review  cases  known  under 
tlie  Municipal  Court  Act  as  cases  of  the  fourth  class,  writs  of  error 
must  be  sued  out  within  thirty  days  after  the  entry  of  the  final 
order  or  judgment  complained  of. 

Application  for  supersedeas.  Error  to  the  Municipal  Court  of 
the  city  of  Chicago;  the  Hon.  John  Hume,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1907.  Dismissed.  Opin- 
ion filed  June  12,  1907. 

Whitfield  &  Whitfield,  for  plaintiff  in  error. 
No  appearance  for  defendants  in  error. 

Peb  Ctibiam.  The  writ  of  error  in  this  case  is 
dismissed.  It  was  sned  out  in  the  teeth  of  the  statute, 
known  as  the  Municipal  Court  Act,  approved  May  18, 
1905,  and  in  force  after  adoption  by  the  legal  voters 
of  Chicago  on  November  7,  1905. 

Section  23  of  that  Act,  in  speaking  of  cases  of  the 
fourth  and  fifth  classes,  previously  described  in  the 
Act,  provides  that  the  time  within  which  a  writ  of 
error  may  be  sued  out  in  any  such  case  shall  be  limited 
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to  thirty  days  a,fter  the  entry  of  the  final  order  or 
judgment  complained  of. 

The  cause  involved  here  was  of  the  ^'fourth  class,*' 
as  described  in  section  2  of  the  Act.  The  final  judg- 
ment in  the  Municipal  Court  was  on  the  23rd  day  of 
April,  1907,  as  appears  from  the  transcript  of  the 
record  before  us. 

The  writ  of  error  was  sued  out  on  June  11,  1907 — 
forty-nine  days  thereafter.  We  are  without  jurisdic- 
tion to  consider  the  cause. 

It  is  no  matter  of  regret,  however,  as  an  inspection 
of  the  transcript  has  satisfied  us  that  were  the  cause 
properly  before  us,  we  should  refuse  the  supersedeas 
on  the  merits. 

Writ  of  error  dismissed. 


Joslah  W.  May  t.  Mary  E.  May. 

Gen.  No.  18,150. 

Alimony — when  hill  to  enforce  decree  for,  dae»  not  Ke.  A  bill 
to  enforce  a  decree  for  alimony  awarded  upon  the  entry  of  a 
decree  of  divorce,  does  not  lie  where  the  issue  between  the  parties 
to  such  decree  is  that  s|nce  the  entry  thereof  a  common  law 
marriage  has  been  contracted  between  them.  The  court  entering 
the  decree  for  alimony  has  full  power  and  jurisdiction  to  deter- 
mine such  issue  and  enforce  touch  decree. 

Bill  for  injunction,  etc.  Error  to  the  Superior  Court  of  Cook 
county;  the  Hon.  Willabd  M.  McBwen,  Judge,  presiding.  Heard 
in  the  Branch  Appelate  Ck>urt  at  the  October  term,  1908.  Re- 
versed and  remanded  with  directions.    Opinion  filed  June  14,  1807. 

Statement  by  the  Court.  Defendant  in  error,  here- 
inafter called  complainant,  filed  a  bill  of  complaint 
in  the  Superior  Court  alleging  that  she  married  plaint- 
iff in  error,  hereinafter  called  the  def aidant,  in  1887; 
that  November  16,  1900,  she  filed  a  bill  for  divorce 
in  the  Circuit  Court  of  Cook  county,  subsequently 
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amended  in  which  she  charged  defendant  with  extreme 
and  repeated  cruelty;  that  May  7,  1902,  a  decree  was 
entered  in  her  favor,  granting  her  a  divorce,  giving 
her  the  care  and  custody  of  the  children  and  the  sum 
of  $8.00  a  week  permanent  alimony. 

She  alleges  that  afterward  defendant  evinced  a  dis- 
position to  reform  and  a  desire  to  return  and  live  with 
her  and  she  was  induced  and  led  to  believe  that  no 
valid  decree  of  divorce  had  in  fact  and  law  been 
granted;  that  theretofore  she  allowed  defendant  to 
return  and  live  with  her  in  pursuance  of  said  mar- 
riage and  from  January  1,  1903,  to  September  15, 
1905,  they  continued  to  live  together;  that  on  or  about 
the  date  last  mentioned  he  deserted  her  without  rea- 
sonable cause,  having  been  again  guilty  of  extreme 
and  repeated  cruelty;  that  after  such  desertion  she 
learned  on  consultation  with  her  solicitor  that  a  valid 
decree  of  divorce  had  been  entered  May  7, 1902,  which 
was  the  first  intimation  she  had  received  to  the  effect 
that  defendant's  statements  to  her  in  that  regard  were 
false.  She  alleges  that  defendant  insists  that  by  rea- 
son of  their  having  lived  together  since  said  decree 
of  divorce  was  entered,  a  common  law  marriage  was 
contracted  and  established  between  them,  although  no 
marriage  contract  was  entered  into  and  no  ceremony 
performed  and  complainant  never  attempted  or  in- 
tended to  enter  into  any  form  of  contract  or  marriage 
subsequent  to  said  decree. 

The  prayer  of  the  bill  is  that  the  court  may  deter- 
mine whether  a  lawful  marriage  exists,  that  if  it  does 
it  may  be  dissolved,  for  the  care  and  custody  of  the 
children  and  that  defendant  be  decreed  to  pay  tempo- 
rary alimony  and  solicitor's  fees,  also  permanent 
alimony  for  the  support  of  complainant  and  their  chil- 
dren, and  that  an  injunction  issue  restraining  defend- 
ant from  molesting  or  interfering  with  complainant  or 
the  children  and  for  general  relief. 

Defendant  answered  denying  the  representations  al- 
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leged  to  have  been  made  by  him,  admitting  that  the 
two  lived  together  from  January  1,  1903,  mitil  Sep- 
tember 15,  1905,  denies  he  wrongfully  deserted  com- 
plainant on  the  last  mentioned  date,  but  avers  that  he 
left  because  of  improper  conduct  on  the  part  of  com- 
plainant. Defendant  denies  the  charges  of  cruelty, 
and  that  he  claims  the  existence  of  a  common  law 
marriage,  admits  that  no  formal  marriage  contract 
was  entered  into  subsequent  to  May  7,  1902,  and  re- 
fers to  a  petition  filed  by  him  in  the  Circuit  Court  in 
the  original  divorce  suit,  in  which  petition  he  sets  out 
the  alleged  circumstances  of  the  original  separation,^ 
that  he  did  not  know  the  divorce  decree  of  May  7, 
1902,  nor  any  order  directing  him  to  pay  alimony  had 
been  entered  until  after  he  left  complainant  in  Sep- 
tember, 1905,  and  prays  for  the  vacation  of  orders  en- 
tered for  alimony  and  solicitor's  fees,  the  custody  and 
control  of  the  minor  children  and  for  restitution  by 
complainant. 

The  decree  finds  that  no  marriage  relation  exists 
between  the  parties  and  that  the  decree  of  divorce 
entered  in  the  Circuit  Court  May  7,  1902,  still  remains 
in  full  force  and  that  complainant  is  now  entitled  to 
its  enforcement  in  all  respects.  It  then  proceeds  to 
find  that  defendant  has  not  paid  the  alimony  which 
by  that  decree  he  was  directed  to  pay,  that  there  is 
due  from  him  $164.55,  and  orders  him  to  abide  by  that 
decree  of  the  Circuit  Court  entered  May  7,  1902,  pay 
the  alimony  so  found  to  be  due  and  also  pay  the  per- 
manent alimony  provided  by  said  decree,  and  pro- 
vides that  payments  of  alimony  so  made  shall  ipso 
facto  operate  as  compliance  with  said  former  decree 
of  the  Circuit  Court.  The  alimony  provided  for  is 
decreed  a  lien  on  the  real  estate  and  personal  prop- 
erty of  defendant, 

John  W.  Creekmtje  and  Eufus  Cope,  for  plaintiff 
in  error. 
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BosENTHAL  &  IELaujjaj,  Le£  J.  Fbank  and  Charles 
H.  Fbasr,  for  defendant  in  error. 

Mb,  Pbesiding  Justice  Fbeeman  delivered  the  opin- 
ion of  the  court. 

We  discover  nothing  in  this  record  to  justify  the 
Superior  Court  in  undertaking  to  enforce  the  decree 
entered  May  7,  1902,  by  the  Circuit  Court  Haying 
found  there  was  no  common  law  or  other  contract  of 
marriage  since  the  entry  of  that  decree  divorcing  the 
parties  and  granting  alimony  to  the  complainant,  the 
jurisdiction  of  the  Superior  Court  under  the  bill  in 
the  present  case  terminated.  That  bill  prays  the  court 
to  ^*  determine  whether  a  lawful  marriage  exists, '*  and 
if  the  court  finds  such  marriage  does  exist,  then  for 
its  dissolution,  for  alimony  and  ^^such  further  relief 
as  equity  may  require.^'  When  the  Superior  Court 
found  that  no  marriage  existed  there  was  no  occasion 
nor  was  there  jurisdiction  under  the  prayer  to  grant 
further  relief  and  none  was  asked  for.  There  was  no 
occasion  to  attempt  to  enforce  the  provisions  of  the 
decree  of  the  Circuit  Court  as  to  alimony.  That  court 
had  and  has  ample  power  and  jurisdiction  to  enforce 
its  own  decrees. 

It  is  true  tliat  a  bill  in-  equity  may  be  maintained  to 
enforce  a  decree  '^  where  the  rights  of  the  parties 
have  become  so  embarrassed  by  subsequent  events, 
that  no  ordinary  process  of  the  court  upon  the  first 
decree  will  serve,  and  it  is  therefore  necessary  to 
have  another  decree  of  the  court  to  ascertain  and  en- 
force them.*'  Oberein  v.  Wells,  163  El.  101.  There 
was  here  no  embarrassment  of  that  kind.  When  it 
appeared  that  nothing  had  transpired  since  the  orig- 
inal decree  of  divorce  which  had  changed  the  status 
of  the  parties  under  that  decree,  that  they  had  not 
been  remarried  and  that  the  original  decree  of  di- 
vorce with  all  its  provisions  as  to  custody  of  the 
children  and  alimony  was  in  full  force  and  effect,  the 
present  bill  misrht  properly  have  been  dismissed,  since 
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the  alternative  relief  prayed  for  could  not  be  granted 
under  the  bill.  If  the  Circuit  Court  was  itself  for 
any  reason  unable  to  enforce  its  own  decree,  then 
under  a  bill  containing  proper  averments  a  court  of 
equity  having  jurisdiction  might  do  so.  Such  was  the 
case  of  Barber  v.  Barber,  21  How.  (U.  S.)  582,  cited 
by  complainant  ^s  counsel.  No  such  case  is  presented 
by  the  bill  under  consideration.  As  a  bill  to  review 
a  decree  the  Superior  Court  was  without  jurisdiction 
to  entertain  it.  Such  bill  must  be  filed  in  the  court 
where  the  decree  sought  to  be  reviewed  was  rendered, 
and  the  Superior  Court  has  no  jurisdiction  to  review 
a  decree  of  the  Circuit  Court  and  vice  versa. 

The  decree  of  the  Superior  Court  will  be  reversed 
and  the  cause  remanded  with  directions  to  dismiss 
the  bill. 

Reversed  and  reminded  with  directions. 


The  People  of  the  State  of  Illinois  ex  rel.^  etc.^  v.  Mrs. 
A.  L.  Kelley. 

Gen.  No.  18,159. 

1.  Officijll  btenoobapheb — l>y  whom  appointment  may  he  made. 
The  appointment  of  an  official  stenographer  may  be  made  by  the 
several  judges  of  the  circuit  courts  for  their  respective  oourts. 

2.  Official  stenoqbapheb — effect  of  death  of  appointing  judge 
upon  term  of.  The  death  of  the  judge  who  appointed  an  official 
stenographer  does  not  ipso  facto  terminate  his  employment 

Quo  warranto.  Appeal  from  the  Superior  Court  of  Cook  coaBty; 
the  Hon.  Axel  Chttbaub,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1906.  Affirmed.  Oplnioii 
filed  June  14,  1907. 

J.  L.  Bennett,  for  appellant. 
Krembb  &  Greenfield,  for  appellee. 
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Mr.  Presiding  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 

Leave  was  given  the  petitioner  in  this  case  to  file 
an  information  in  the  nature  of  a  quo  warranto,  seek- 
ing to  oust  appellee  from  the  position  of  oflBcial  re- 
porter for  the  Circuit  Court  of  Cook  county  which 
she  holds  by  virtue  of  an  appointment  made  by  the 
late  Judge  Murray  F.  Tuley,  deceased,  then  of  that 
court.  The  appointment  was  made  by  an  order  en- 
tered of  record  July  8,  1903,  ''for  a  term  ending  the 
first  day  of  June,  1909,  to  hold  her  oflBce  during  the 
pleasure  of  the  judge  appointing  her  as  provided  by 
said  statute. '*  The  first  section  of  th«  Act  referred 
to  (B.  S.  chap.  37,  sec.  82a)  is  as  follows: 

''That  the  sever;al  judges  of  the  Circuit  Courts  in 
this  state  be  and  they  are  hereby  authorized  to  ap- 
point a  shorthand  reporter  for  their  respective 
courts,  whose  duty  shall  be  as  hereinafter  specified. 
The  reporter  so  appointed  shall  hold  his  position  dur- 
ing the  pleasure  of  the  judges  appointing  him;  not, 
however,  extending  beyond  the  time  the  judges  mak- 
ing such  appointment  shall  be  elected  for.  Provided, 
however,  that  in  case  of  the  absence  or  disability  of 
the  reporter  so  appointed  the  presiding  judge  may 
appoint  any  other  reporter  to  act  in  his  place  during 
such  absence  or  disability.'^ 

The  Superior  Court  sustained  a  demurrer  filed  by 
the  respondent  to  the  replication  to  the  respondent's 
plea,  and  appellant  electing  to  stand  by  the  demurrer, 
judgment  was  entered  in  favor  of  the  respondent, 
which  is  assigned  as  error. 

It  is  urged  in  behalf  of  appellant  that  the  appoint- 
ment of  ah  official  reporter  under  the  statute  is  purely 
a  ministerial  act,  that  the  appointment  is  by  the  in- 
dividual judge  and  in  no  sense  the  action  of  the  court, 
and  that  the  authority  to  hold  the  office  ceases  when 
the  judge  dies  or  ceases  to  hold  his  office.  The  plea 
of  the  defendant  set  up  the  order  of  appointment 
which  purports  to  have  been  made  by  Judge  Tuley, 
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sitting  as  a  judge  of  the  Circuit  Court.  Such  an  ap- 
pointment may  not  be  a  judicial  as  distinguished  from 
a  ministerial  act,  but  the  power  to  make  it  conferred 
by  statute  is  certainly  not  incompatible  with  the  judi- 
cial office.  The  People  v.  Nelson,  133  HI.  565-601. 
Its  exact  nature  in  this  respect  is  not  material  in  the 
present  case,  nor  do  we  deem  it  material  whether 
the  order  be  regarded  as  made  by  Judge  Tuley,  or  as 
an  order  of  court.  The  only  question  is  whether  the 
appointment  is  still  in  force,  Judge  Tuley,  by  whom 
or  at  whose  instance  it  was  made,  having  since  died. 
The  obvious  meaning  of  the  statutory  provision  above 
quoted,  is  that  the  term  of  the  reporters  so  appointed 
while  terminable  at  any  time  by  the  judges  appoint- 
ing them  shall  in  no  event  extend  beyond  the  term  of 
office  of  such  judges.  It  does  not  follow,  however, 
that  the  reporter's  appointment  terminates  with  the 
death  before  the  expiration  of  his  official  term  of  the 
judge  by  whose  order  he  was  appointed,  merely  be- 
cause the  judge  so  appointing  can  no  longer  exercise 
at  his  pleasure  the  power  of  removal.  The  continued 
employment  of  the  reporter  by  other  judges  of  the 
same  court  after  such  death,  may  be  considered  in  the 
nature  of  a  recognition  and  affirmation  of  such  ap- 
pointment by  such  judges.  The  appointments  by 
force  of  the  statute  are  made  ''for  their  respective 
courts,''  not  for  the  individual  judge  who  enters  the 
order,  but  for  the  court  over  a  branch  of  which  he 
presides.  A  successor  of  the  deceased  judge  may, 
we  think,  properly  and  lawfully  exercise  the  power 
of  removal  if  he  deems  proper.  If  the  language  of  the 
statute  be  construed  to  mean  that  such  appointments 
are  made  by  ''the  several  judges,"  although  on  the 
order  of  one  of  them,  then  it  would  seem  they  may  be 
revoked  at  the  pleasure  of  the  same  judges,  exercised 
in  the  manner  in  which  the  appointments  are  made. 
Respondent  has  continued  to  perform  services  for 
the  judges  of  the  Circuit  Court  by  whom  her  bills 
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have  been  duly  certified,  and  we  are  of  opinion  her 
appointment  is  still  in  force. 

The  judgment  of  the  Superior  Court  will  be  af- 
firmed. 

Affirmed. 


James  A.  Patten  r.  L.  M.  Willis  et  al. 

een.  No.  18,178. 

Real  estate  bbokeb — who  entitled  to  commissions  as  letxoeen 
two  adverse  claimants.  It  Is  not  the  broker  who  first  speaks 
of  the  property,  but  he  who  is  the  procuring  cause  of  the  sale, 
be  he  the  first  or  second  to  engage  the  attention  of  the  purchaser, 
who  is  entitled  to  the  commissions. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Aethub  H.  Chetlain,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1906.  Reversed,  with  finding 
of  facts.    Opinion  filed  June  14,  1907. 

Statement  by  the  Court.  This  is  a  suit  brought  by 
appellees  to  recover  commissions  for  alleged  services 
rendered  as  real  estate  brokers  in  securing  a  tenant 
for  certain  portions  of  a  building  owned  by  appellant. 
The  amended  bill  of  particulars  filed  by  appellees 
states  the  demand  as  follows: 

*^To  commission  at  rate  fixed  by  Eeal  Estate  Board 
and  being  the  usual  and  customary  charges  in  the  city 
of  Chicago  (being  5%  of  first  year's  rental  for  first 
two  years,  and  1%  of  first  year's  rental  for  each  ad- 
ditional year)  for  having  opened  up  and  undertaken 
negotiations  on  behalf  and  at  the  express  in^ance 
of  defendant  with  the  Faithom  Printing  Company, 
with  the  view  of  securing  said  Printina:  Company  as  a 
tenant  for  certain  floors  of  the  building  known  as 
numbers  66  to  74,  both  inclusive,  Sherman  street,  Chi- 
capro,  Illinois,  owned  by  the  defendant,  which  nego- 
tiations were  thereafter  taken  in  hand  b^  the  defend- 
ant executing  and  entering  into  a  lease  with  said 
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Printing  Company  of  said  premises,  said  lease  com- 
mencing, to-wit,  January  1,  1904,  and  running  to 
April  30,  1909,  being  five  years  at  $9,500  per  year, 
$760/' 

The  issues  were  submitted  to  a  jury  which  returned 
a  verdict  assessing  damages  against  the  defendant  at 
the  sum  demanded  $760.  Judgment  was  rendered  on 
the  verdict  and  defendant  appeals. 

Joseph  E.  Paden  and  Osgab  A.  Keopp,  for  appel- 
lant. 

Moses,  Eosbnthal  &  Kennedy,  for  appellees. 

Mb.  PBEsroiNO  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 

It  is  insisted  in  behalf  of  appellant  that  there  is 
no  evidence  upon  which  the  verdict  and  judgment 
may  be  sustained  and  the  court  erred  therefore  in 
denying  appellant's  motion  to  instruct  the  jury  to  find 
the  issues  in  favor  of  the  defendant.  In  support  of 
this  contention  appellant's  attorneys  cite  Pratt  v. 
Hotchkiss,  10  HI.  App.  603-605,  in  which  the  rule  is 
stated  to  be  **that  a  broker  before  he  is  entitled  to 
commissions  must  furnish  a  purchaser  who  is  ready, 
willing  and  able  to  complete  the  purchase  on  the 
terms  proposed;"  and  it  is  insisted  that  appellees 
have  failed  to  prove  essential  facts  necessary  to  en- 
title them  to  recover,  viz.:  (1)  that  they  had  been  em- 
ployed by  the  appellant  to  lease  the  premises  upon 
any  certain  terms,  or  (2)  that  they  procured  a  party 
who  was  ready,  willing  and  able  to  enter  into  a  lease 
with  appellant  on  terms  proposed.  See  also  Metzen 
V.  Wyatt,  41  HI.  App.  487;  Parmly  v.  Farrar,  169  111. 
606 ;  Lawrence  v.  Ehodes,  188  HI.  96.* 

Appellees'  attorneys  state  that  their  case'  rests 
principally  on  the  testimony  of  appellee  Willis  who 
conducted  the  alleged  negotiations,  and  that  he  tes- 
tified in  substance  as  follows:     **I  called  upon  Mr. 
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Patten  and  asked  him  if  he  would  consider  a  propo- 
sition to  erect  a  building  on  either  one  of  the  pieces  of 
property  which  he  had  recently  acquired  on  Sherman 
street,  preferably  the  one  further  north.  He  said 
he  had  bought  the  property  for  the  purpose  of  im- 
proving it,  and  that  he  was  anxious  to  have  tenants. 
I  asked  him  if  he  would  erect  a  building  to  contain 
forty  or  fifty  thousand  feet,  inasmuch  as  that  would 
be  about  the  space  the  Faithorn  people  would  require. 
He  said  that  he  would  prefer  to  improve  the  entire 
lot,  which  would  give  a  building  considerably  larger 
than  that,  and  wanted  to  know  if  they  would  not  take 
the  whole  building.  I  told  him  I  would  see  our  par- 
ties and  advise  him  later.  I  left  him  and  went  to  the 
Faithorn  Printing  Company.  I  said  to  them  that  Mr. 
Patten  preferred,  to  improve  the  entire  property,  and 
asked  if  they  would  take  the  whole  building  and  sub- 
let the  balance  they  did  not  wish  for  their  ow^  busi- 
ness. Mr.  Koss  said  that  they  would  prefer  to  have  a 
building  for  themselves  alone  and  would  not  care  to 
take  the  entire  proposition.  I  wjent  back  to  Mr.  Pat- 
ten and  made  that  report,  and  he  said,  *Very  well, 
that  he  would  improve  the  whole  property,  operating 
the  building  himself  and  give  them  such  space  as  they 
would  require.'  We  reported  that  to  the  Faithorn 
Printing  Company  and  they  said  they  would  like  to 
have  the  plans  and  specifications.  I  went  back  to  Mr. 
Patten  and  asked  him  if  we  could  have  a  plan  of  the 
proposed  building,  and  he  said  he  would  have  his 
architect  give  him  a  plan,  and  if  I  would  come  back 
by  a  certain  date  (which  he  set  probably  ten  days  in 
advance)  he  would  have  it  in  readiness  for  me.  I 
called  back  in  accordance  with  that,  and  the  plan  was 
ready,  and  Mr.  Patten  was  there  and  gave  it  to  me.* 
At  the  time  he  handed  the  plan  to  me  he  asked  me  who 
the  people  were.  I  told  him  it  was  the  Faithorn  Print- 
ing Company.  He  said  he  knew  of  them.  He  was  not 
personally  acquainted  with  them;  he  said  he  knew 
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of  them  and  knew  they  were  a  reputable  house  and 
desirable  tenants.  The  plan  was  taken  immediately 
over  to  the  Faithom  Printing  Company  and  I  saw 
their  manager,  Mr.  Koss,  and  he  asked  if  he  might 
keep  it  for  a  few  days  to  look  it  over  carefully  and 
until  Mr.  Faitliom  returned  to  the  city.  We  said 
that  would  be  entirely  satisfactory,  and  left  the  plan 
there.  I  called  upon  Mr.  Patten  and  I  said  the  parties 
were  practically  agreed  and  we  wanted  to  get  the 
principals  together.'* 

On  cross-examination  appellee  Willis  was  asked  if 
when  he  first  called  on  appellant  he  "did  not  first 
state  to  him  after  handing  him  your  card  and  intro- 
ducing yourself  that  you  had  a  client  who  desired  to 
have  a  building  erected  on  his  property  for  his  own 
exclusive  use!  ''  To  which  the  witness  replied,  **That 
was  the  nature  of  my  business  there  and  very  likely 
I  said  it,  although  I  don't  remember  that  I  said  it 
exactly  that  way." 

It  is  claimed  in  behalf  of  appellees  to  be  clear  from 
this  testimony  **that  Mr.  Patten  accepted  the  services 
of  a  real  estate  agent  in  procuring  a  tenant  for  the 
premises  he  was  about  to  construct,"  that  he  allowed 
the  agent  to  conduct  negotiations,  so  being  able  to  as- 
certain who  the  tenant  was.  We  do  not  so  understand 
the  evidence.  It  clearly  appears  from  this  witness* 
testimony  that  he  went  to  appellant  representing  a 
** client"  so-called,  a  party  who  desired  to  have  a  build- 
ing erected  for  his  own  exclusive  x  use.  By  his  own 
testimony  appellee  Willis,  in  behalf  of  himself  and  his 
partner,  was  acting  for  and  in  the  interests  of  such 
client  of  his  own.  In  the  subsequent  negotiations  he 
continued  acting  for  this  client,  in  the  endeavor  to 
get  appellant  to  erect  a  building  to  contain  forty  or 
fifty  thousand  feet  for  the  use  of  the  client.  He  was 
told  that  appellant  did  not  wish  to  erect  such  a  build- 
ing but  one  considerably  larger  to  cover  the  entire 
lot,  and  was  asked  if  his  party  would  take  the  whole 
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of  such  larger  building  and  *^  sublet  what  they  did  not 
wish  for  their  own  business.  *'  His  client  refused  to 
accept  such  proposition,  and  it  was  dropped.  Acting 
still  for  this  client  of  his  own,  the  said  appellee  in- 
formed his  client  that  appellant  proposed  to  build  and 
operate  himself  a  building  on  the  premises  he  had  ac- 
quired and  was  told  by  the  client  the  latter  would 
like  to  see  the  plans  of  the  proposed  building.  These 
appellee  Willis  procured  from  appellant,  to  whom  the 
witness  at  appellant  ^s  request  gave  the  name  of  the 
client  for  whom  he  was  acting.  Appellee  delivered 
the  plans  to  his  client  and  left  them  there.  He  then 
states  that  he  called  on  appellant  and  told  him  the 
parties  were  practically  agreed,  and  **we  wanted  to 
get  the  principals  together.'^  Conceding  all  that  the 
witness  states,  it  in  effect  tends  to  show  nothing  more, 
so  far  as  we  can  discover,  than  that  he  was  acting  en- 
tirely for  and  in  behalf  of  his  said  *' client,'^  the  Faith- 
orn  Printing  Company.  His  testimony  shows  no 
employment  by  appellant  whatever,  no  lease  effected, 
nothing  accomplished  entitling  him  to  a  commission 
from  anyone,  no  terms  of  leasing  accepted  or  even 
proposed  by  appellant  or  himself.  As  substantially 
said  in  Mears  v.  Stone,  44  111.  App.  444-448,  appellees 
did  not  by  the  beginning  of  negotiations  with  appel- 
lant terminating  in  the  latter 's  refusal  to  erect  a  build- 
ing for  the  use  of  the  printing  company  '*  acquire  ^ 
lien  upon  any  disposition  he  might  thereafter  come 
into  to'^  lease  a  portion  of  a  larger  building  appel- 
lant might  thereafter  erect.  **A  broker  is  never  en- 
titled to  his  commissions  for  unsuccessful  efforts" 
even  from  the  party  for  whom  he  is  acting.  Appel-^ 
lee  was  not  acting  for  appellant  in  the  case  at  bar. 
His  own  testimony  shows  that  said  appellee  had  been 
approached  by  the  Faithorn  Printing  Company  with 
reference  to  the  erection  of  a  building  for  that  com- 
pany on  a  piece  of  property  belonging  to  another 
party,  not  appellant.    He  afterward  went  to  appel- 


Digitized  by 


Google 


650  [Appellate  Courts  of  Illinois. 

Vol.  134.]  Patten  v.  Willis. 

lant  because  he  saw  in  a  newspaper  that  appellant 
had  purchased  this  vacant  real  estate  through  other 
agents. 

It  is  claimed,  however,  that  there  was  an  accept- 
ance and  ratification  of  the  alleged  services  of  appel- 
lees and  consequently  an  implied  contract  of  employ- 
ment, inasmuch  as  the  Faithorn  Printing  Company 
did  subsequently  rent  from  appellant  a  portion  of  the 
building  which  he  erected.  Appellant  testifies  that 
when  appellee  Willis  first  called  upon  him  appellant 
advised  him  that  Oliver  &  Scott  were  appellant's  real 
estate  agents  in  charge  of  his  business.  In  this  ap- 
pellant is  corroborated  by  his  clerk's  testimony,  and 
that  the  agents  named  were  appellant's  agents  is  not 
disputed.  While  it  is  true  that  the  printing  company 
did  afterward  become  tenants  of  appellant,  the  evi- 
dence is  clear,  we  think,  that  this  was  not  due  to  any- 
thing done  or  said  by  appellees.  The  latter  called 
as  a  witness  the  manager  of  that  company,  who  tes- 
tified that  seeing  the  appellees'  sign  on  property  of  a 
third  party  north  of  Van  Buren  street,  Chicago,  and  a 
statement  thereon,  **Will  build  to  suit  tenant,"  and 
having  in  mind  that  the  company  was  looking  for  a 
building  for  its  own  occupancy  exclusively,  he  called 
on  appellee  Willis  who  said  ^*he  would  see  his  client" 
and  did  so.  The  witness  says  he  never  discussed  with 
Willis  any  arrangement  relating  to  appellant  other 
*Hhan  a  building  for  our  exclusive  use.  He  never 
mentioned  to  me  that  he  would  like  to  have  us  for  ten- 
ants of  the  proposed  building  of  Mr.  Patten  for  floor 
space.  No  question  of  floor  space  was  discussed  with 
Mr.  Willis."  This  manager  of  the  printing  company 
testifies  explicitly  that  when  Willis  told  him  he  would 
go  and  see  if  he  could  get  appellant  to  divide  the  build- 
ing and  build  half  a  building  for  the  company,  the 
witness  *Hold  him  that  would  be  too  much  space  for 
our  use  and  the  matter  was  dropped."  The  manager 
further  states  that  prior  to  the  time  he  saw  appellee 
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Willis,  Mr.  Oliver,  the  real  estate  agent  through  whom 
the  printing  company  was  finally  induced  to  become 
a  tenant  of  appellant,  had  called  on  the  witness  with 
regard  to  another  building,  a  proposition  the  com- 
pany did  not  entertain,  and  he  states  that  '^Oliver 
had  been  negotiating  with  me  as  a  possible  tenant  for 
Mr.  Patten's  property  •  •  •  on  which  he  pro- 
posed to  erect  a  building,  a  long  time  before  I  saw  Mr. 
Willis. *'  He  testifies  that  when  ''Oliver  could  not  get 
us  in  there  (other  property  of  appellant's)  he  tried  to 
get  us  in  this  building  and  finally  did  get  us  in.  It 
took  him  a  good  while  to  do  it,  because  we  wanted  a 
building  for  our  own  exclusive  use.  That  was  what 
we  had  in  mind."  This  evidence  is  undisputed  and 
tends  to  show  that  Oliver  was  not  only  first  in  point 
of  time  in  negotiating  with  the  printing  company  to 
become  tenants  of  appellant,  but  that  he  was  con- 
stantly pursuing  such  negotiations  in  appellant's  be- 
half until  he  finally  succeeded  in  procuring  the  print- 
ing company  as  tenants  on  the  premises  in  question. 
In  Fessenden  v.  Doane,  188  HI.  228-231,  it  is  said: 
*'One  claiming  commission  for  the  sale  of  real  estate 
cannot  rightfully  claim  the  benefit  of  introducing  to 
the  defendant  a  purchaser  for  the  property  who  had 
already  been  introduced  to  him  as  such  by  another 
party,  with  and  through  whom  negotiations  were  al- 
ready in  progress  and  were  continued  to  a  consum- 
mation of  the  sale." 

In  view  therefore  of  the  testimony  in  behalf  of  ap- 
pellees, including  that  of  appellee  Willis  himself,  as 
well  as  that  in  behalf  of  appellant,  we  deem  it  clear 
that  iappellees  are  not  entitled  to  recover  in  this  case. 
They  did  not  find  the  tenant  for  appellant  in  the  first 
place  nor  introduce  him  to  appellant's  notice,  nor  did 
they  effect  the  lease  upon  which  they  now  seek  to  re- 
cover commissions.  What  is  said  in  McGuire  v.  Carl- 
son, 61  111.  App.  295,  is  in  point  except  that  the  evi- 
dence in  the  present  case  does  not  support  the  claim 
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of  appellees  that  appellant  ever  employed  appellees 
at  all.    The  court  says : 

**  Unless  he  specially  agrees  not  to  do  so,  an  owner 
may  employ  two  or  more  brokers.  In  such  case  it  is 
the  broker  who  is  the  efficient  cause  of  the  sale  who 
is  entitled  to  commissions,  and  this  right  is  not  af- 
fected by  the  fact  that  such  broker  sells  to  one  whose 
attention  to  the  property  had  before  been  called  by 
another  broker.  It  is  not  the  broker  who  first  speaks 
of  the  property,  but  he  who  is  the  procuring  cause  of 
the  sale,  be  he  the  first  or  second  to  engage  the  at- 
tention of  the  purchaser.  Mechem  on  Agency,  sec- 
tion 969;  Vreeland  v.  Vetterlein,  33  N.  J.  L.  247;  Sib- 
bald  V.  The  Bethlehem  Iron  Co.,  83  N.  Y.  378. 

The  party  selling,  where  several  brokers  have  been 
employed,  may,  in  the  absence  of  all  collusion  on  his 
part  pay  to  the  agent  through  whose  instrumentality 
the  sale  was  brought  about,  without  inquiry  as  to 
whether  some  other  broker  may  not  have  had  some- 
thing to  do  with  effecting  the  sale.'* 

For  the  reasons  indicated  the  judgment  of  the  Su- 
perior Court  will  be  reversed  with  a  finding  of  facts. 
Reversed  with  finding  of  facts. 


Rebecca  MeEeag  ?•  John  G.  Plrie,  Becelrer. 
6en.  No.  13,189. 

1.  Forcible  detainer — hy  whom  complaint  in,  may  J>e  signed. 
A  complaint  in  forcible  detainer  may  be  signed  by  the  receiver 
of  the  owner,  especially  where  the  lease  sought  to  be  terminated 
was  itself  executed  by  the  receiver. 

2.  Receivkr — right  of,  to  maintain  action  of  forcible  detainer, 
A  receiver  of  a  homestead  loan  association  has  power  to  Institute 
and  maintain  an  action  of  forcible  detainer  without  specific  au- 
thorization by  the  appointing  court 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
County  Court  of  Cook  county;  the  Hon.  J.  D.  Welsh,  Judge,  presid- 
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Ing.     Heard  In  the  Branch  Appellate  Court  at  the  October  term, 
1906.     Affirmed.     Opinion  filed  June  14,  1907. 

William  Schwemm,  for  appellant. 
Chables  L.  Mahony,  for  appellee. 

Mb.  Presiding  Justice  Fbbeman  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  judgment  in  a  forcible 
entry  and  detainer  snit,  adjudging  appellee  entitled 
to  the  possession  of  premises  in  controversy.  Judg- 
ment was  first  entered  by  a  justice  of  the  peace.  Ap- 
pellant appealed  to  the  County  Court  and  from  the 
judgment  of  that  court  brings  the  case  here. 

Her  attorney  states  his  contentions  to  be  that  the 
complaint  should  have  been  signed  in  the  name  of  the 
corporation  for  which  appellee  is  receiver  by  which, 
it  is  said,  the  lease  was  executed,  that  there  is  no  tes- 
timony showing  the  receiver's  appointment  and  au- 
thority to  prosecute  this  action,  and  that  appellee 
failed  to  show  defendant  to  be  in  possession  of  the 
premises,  and  so  cannot  recover.  The  record  shows 
no  evidence  whatever  introduced  in  behalf  of  appel- 
lant, and  it  is  not  pretended  she  has  any  meritorious 
defense. 

As  to  the  first  of  said  contentions  it  appears  from 
appellant  ^s  abstract  that  the  lease  was  executed  by 
appellee  as  receiver  of  the  Curran  Mutual  Aid  & 
Building  Association.  No  ground  of  objection  to  the 
receiver's  signing  the  complaint  as  such  receiver  is 
even  stated.  As  to  the  second  contention  that  there  is 
no  evidence  tending  to  show  appellee's  appointment 
as  receiver  for  the  Curran  Mutual  Aid  &  Building 
Association,  the  lease  itself  signed  by  appellant  and 
by  appellee  as  such  receiver  may  be  deemed  sufficient 
prima  facie  evidence  of  such  appointment  as  against 
appellant  who  recognized  his  authority  as  such  re- 
ceiver by  signing  and  accepting  the  lease  of  the  prem- 


Digitized  by 


Google 


654  Appellate  Courts  op  Illinois. 

Vol.  134.]  McKeag  v.  Pirie. 

ises  in  question  from  him  in  that  capacity.  The  right 
of  the  receiver  to  maintain  the  action  is,  we  think, 
conferred  by  the  statute  (E.  S.  chap.  32,  sec.  127), 
which  provides  that  courts  of  equity  shall  have  full 
power  to  appoint  receivers  for  associations  of  the 
character  of  that  here  in  question  *'who  shall  have 
authority  by  the  name  of  the  receiver  of  such  asso- 
ciation (giving  the  name)  to  sue  in  all  courts, ''  etc. 
This  provision  is  framed  substantially  in  the  language 
of  section  25  of  the  Corporation  Act.  In  Peabody  v. 
New  England  Water  Works  Co.,  80  HI.  App.  458-460, 
that  section  is  held  not  to  authorize  a  receiver  to  sue 
or  defend  suits  unless  he  shows  express  authority  to 
prosecute  the  action.  The  holding  in  this  regard  is 
by  a  divided  court  and  contrary  to  Hanke  v.  Blattner, 
34  m.  App.  394,  in  which  it  was  held  that  by  virtue 
of  section  25  of  the  Corporation  Act  a  receiver  might 
sue  without  an  order  of  court  authorizing  him  to 
bring  suit.  We  are  of  opinion  that  section  127  under 
consideration  in  this  c^se  authorizes  the  receiver  to 
sue  and  make  it  unnecessary  for  him  to  prove  af- 
firmatively that  he  has  been  expressly  **  commanded 
by  the  decree  of  courf  to  bring  the  action  in  the  in- 
dividual case.  Those  words  apply,  we  think,  not  to 
the  authority  to  sue,  but  to  closing  up  the  affairs  of 
the  association  or  making  **the  money  charged  against 
if  and  restoring  it  to  the  shareholders. 

There  is  sufficient  evidence  tending  to  show  prima 
facie  that  appellant  is  in  possession  of  the  premises 
and  that  ** several  hundred  dollars''  is  due  for  rent. 

The  judgmeirt  of  the  County  Court  ynll  be  affirmed. 

Affirmed. 


Digitized  by 


Google 


Chicago — First  District — ^A.  D.  1907.    655 

Nelson  v.  Francis  Beidler  ft  Co. 

James  B*  Nelson  y.  Francis  Beidler  &  Company. 
X  Gen.  No.  18,185. 

1.  Abstract — when  inaufjlcient  to  present  errort  relied  upon.  An 
abstract  which  does  not  purport  to  set  out  any  of  the  contents 
of  the  bill  of  exceptions  does  not  present  errors  assigned  upon 
rulings  with  respect  to  matters  other  than  pleadings. 

2.  Short  cause  calendar — tchen  notice  filed  within  two  dayn 
after  service,  A  notice  served  on  the  18th  and  filed  on  the  21st, 
is,  under  the  law,  filed  within  two  days  after  service. 

3.  Similiter — effect  of  failure  to  add.  The  failure  to  add  a 
similiter  to  a  plea  of  non  assumpsit  is  a  mere  formal  defect  which 
is  waived  by  proceeding  to  trial. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Axel  Chytraus,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1906.  Affirmed  with  damages. 
Opinion  filed  June  14,  1907. 

Alfbed  F.  Tompkins,  for  appellant. 

Newman,  Nobthetjp,  Lbvinson  &  Beckbb,  for  ap- 
pellee. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  defendant  from  a  judg- 
ment for  $526.35  recovered  against  him  in  the  Supe- 
rior Court  upon  his  promissory  note  for  $500,  in  an 
action  brought  by  the  payee  of  said  note.  The  grounds 
of  reversal  urged  are:  first,  that  the  notice  given  by 
the  plaintiff  to  place  the  cause  on  the  short  cause  cal- 
endar was  not  filed  with  the  clerk  within  two  days 
after  service  thereof,  as  required  by  the  rule  of  the 
Superior  Court,  and,  second,  that  the  cause  was  not 
at  issue  at  the  time  the  cause  was  placed  on  the  short 
cause  calendar,  because  no  $i/n£iUter  had  been  added 
to  defendant's  plea  of  non-assumpsit,  and  the  rules 
of  the  Superior  Court  provide  that  no  case  shall  be 
placed  on  the  short  cause  calendar  imtil  the  same  is 
at  issue. 
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The  abstract  shows  that  a  bill  of  exceptions  was 
'*  signed  and  sealed  by  the  trial  court, '^  but  does  not 
purport  to  set  out  any  part  of  the  contents  thereof. 
The  abstract  therefore  is  not  sufficient  to  present 
either  of  the  errors  relied  upon,  and  for  that  reason 
the  judgment  must  be  affirmed. 

We  have,  however,  examined  the  record  in  order 
to  dispose  of  the  contention  of  appellee  that  the  ap- 
peal was  taken  for  delay,  and  that  damages  for  such 
delay  should  be  allowed.  The  notice  was  served  Fri- 
day, May  18,  1906.  It  was  filed  in  the  clerk  *s  office 
Monday,  May  21.  Under  the  statutory  computation 
of  time  this  was  a  compliance  with  the  rule  of  court. 

**The  time  within  which  any  act  provided  by  law  is 
to  be  done  shall  be  computed  by  excluding  the  first 
day  and  including  the  last,  unless  the  last  day  is 
Sunday,  and  then  it  shall  also  be  excluded."  E.  S. 
ch.  131,  sec.  1,  clause  11. 

The  adding  of  the  similiter  to  the  plea  of  non-as- 
sumpsit was  but  the  merest  formality.  It  might  have 
been  added  by  the  defendant,  and  the  trial  court  prop- 
erly treated  the  cause  as  if  the  similiter  had  been 
added  and  the  cause  formally  put  at  issue.  Highley  v. 
Metzger,  186  HI.  253;  Hefling  v.  Vanzandt,  162  id.  162. 

We  think  that  the  appeal  was  taken  only  for  delay, 
and  the  judgment  will  be  affirmed  with  five  dollars 
damages. 

Affirmed  with  damages. 


George  Dnddleston  t.  R  A.  £ekhart. 
Gen.  No.  18474. 

1.  Bill  of  EXCinmo2fs — how  construed.  A  bill  of  exceptions  Is 
the  pleading  of  the  party  who  presents  it,  and  is  therefore  to  be 
construed  most  strongly  against  him. 

2.  Judgment — wTiat  affidavit  upon  motion  to  set  aside,  must  set 
up.  An  affidavit  presented  upon  a  motion  to  set  aside  a  Judgment 
entered  by  default  must  show  a  meritorious  defense. 
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Judgment  hj  oonfession.  Appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Axel  Chttbaub,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1906.  Af- 
firmed.   Opinion  filed  June  14,  1907. 

P.  SHBajjY  O'Byan,  for  appellant. 
West,  Ecehabt  &  Taylob,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

This  api>eal  is  from  an  order  of  the  Superior  Court 
denying  a  motion  of  appellant  to  vacate  a  judgment 
by  confession  against  him  and  in  favor  of  appellee, 
and  for  leave  to  plead  to  the  merits  of  the  case. 

Appellant  was  a  tenant  of  appellee  under  a  written 
lease  containing  the  usual  form  of  power  of  attorney 
authorizing  confession  of  judgment 'for  rent  due  and 
unpaid.  The  lease  stipulated  for  a  monthly  rental  of 
$225,  and  the  declaration  alleged  two  months  rent  or 
$450  to  be  due  and  unpaid.  Judgment  was  taken  for 
$470,  being  the  amount  of  rent  due  and  $20  attorneys' 
fees. 

The  motion  was  supported  by  the  aflSdavit  of  appel- 
lant and  one  Preissing  and  the  testimony  of  appellant 
received  on  the  hearing  of  the  motion.  The  affidavit 
and  testimony  of  appellant  tended  to  show  that  the 
premises  demised  to  him  are  on  the  street  level,  and 
were  to  be  occupied  solely  for  a  wholesale  and  retail 
meat  business;  that  on  or  about  November  23,  1903, 
appellee  erected  or  permitted  to  be  erected  north  of 
and  adjoining  said  premises  an  elevated  wooden  side- 
walk or  platform  of  a  height  of  three  feet  and  extend- 
ing about  fifty  feet  in  length  and  of  the  entire  width 
of  the  sidewalk,  and  that  it  was  placed  close  to  the 
door  of  said  premises,  and  it  greatly  interfered  with 
the  ingress  and  egress  therefrom,  changing  the  con- 
dition of  the  premises  and  depreciating  their  value 
,  for  the  purposes  for  which  appellant  had  rented  them, 
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whereby  appellant  was  damaged.  It  appeared  that 
the  term  of  the  lease  was  for  sixty-one  months  and 
expired  the  last  of  April,  1906;  and  that  appellee  is 
the  owner  of  both  premises  and  that  the  McNeill  & 
Higgins  Company  was  the  tenant  of  the  premises  next 
north  of  appellant. 

The  affidavit  of  Preissing  stated  that  the  elevated 
sidewalk  was  erected  in  November,  1903,  and  that  it 
greatly  interfered  with  the  ingress  of  customers  and 
that  appellant's  business  suffered  materially  thereby. 

Appellant  occupied  the  premises  leased  to  him  dur- 
ing the  full  term  covered  by  the  lease,  and  on  leaving 
the  premises  refused  to  pay  the  rent  for  the  last  two 
months. 

The  record  does  not  show  that  appellant  at  any  time 
or  in  any  manner  objected  to  the  erection  of  the  side- 
walk or  the  maintenance  thereof,  or  made  any  com- 
plaint in  reference  thereto  until  after  the  judgment  was 
entered.  It  may  be  inferred  that  appellant  paid  his 
rent  from  November  until  March  without  protest 

The  only  showing  in  the  record  tending  to  connect 
appellee  with  the  erection  of  the  elevated  sidewalk  is 
in  the  affidavit  of  appellant  which  states  that  ''the 
plaintiff  erected  or  permitted  to  be  erected,"  etc. 

"It  is  an  elementary  rule  of  appellate  procedure 
that  he  who  alleges  error  in  a  judgment  must  show  it, 
and  that  the  bill  of  exceptions^  is  the  pleading  of  him 
who  presents  it,  and  is  therefore  to  be  taken  most 
strongly  against  the  pleader. '*  Jones  v.  Glathart,  100 
111.  App.  630,  634. 

In  Grossman  v.  Wohlleben,  90  HI.  537,  542,  it  is 
said:  **In  applications  to  set  aside  judgments  entered 
by  default  or  entered  in  ex  parte  proceedings,  affida- 
vits in  support  of  such  applications  are  to  be  construed 
most  strongly  against  the  party  making  the  applica- 
tion. 

**It  is  not  sufficient  to  state  facts  from  which  if 
proved  on  a  trial,  a  defense  might  be  inferred."    See 
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also  Ch.  Fire  Proof  Co.  et  al.  v.  Park  Nat  Bank,  145 
HL  481,  487. 

It  is  apparent  that  the  statement  of  the  affidavit  as 
to  the  erection  of  the  sidewalk  by  appellee  is  only  the 
conclusion  of  the  maker  of  the  affidavit.  Testing  the 
affidavit  by  the  rule  indicated,  it  does  not  make  out 
a  meritorious  defense  to  the  action.  It  does  not  ap- 
pear that  appellee  did  any  specific  act  or  thing  or  au- 
thorized any  act  with  respect  to  the  erection  of  the 
sidewalk.  It  might  be  inferred  from  the  statement 
of  the  affidavit  that  appellee  authorized  the  erection 
of  the  sidewalk  or  that  he  himself  built  it,  and  that 
appellant's  business  was  injured,  but  that  is  not  suf- 
ficient. The  particular '  evidentiary  facts  must  be 
shown,  substantially  as  they  should  be  proven  on  a 
trial. 

We  find  no  abuse  of  the  discretion  of  the  court  shown 
in  its  action  overruling  appellant's  motion. 

The  order  of  the  Superior  Court  is  affirmed. 

Affirmed. 
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ACTIONS  AND  DEFENSES. 

Application  for  <n««ranc0— when  false  Btatements  In,  rltiates  In- 

Burance.    p.  462. 
Application  of  paymenU — ^how  made  where  parties  haye  not  de- 
termined,   p.  820. 
Avoidable   conaequencea — ^when    doctrine    ot,    cannot   be    inyoked. 

p.  881. 
Bond— what  change   in  principal's   undertaking   releases   surety. 

p.  111. 
Oarriar— when  llahility  af»  for  negligence,  is  to  consignor  and  not 

to  consignee,    p.  848. 
Commission — when  broker  entitled  to.    pp.  870,  471. 
Contempt — effect  of  appeal  from  injunctional  order  upon  Inrisdic- 

tion  of  court  to  punish  for.    p.  11. 
Contract— when  cannot  be  assigned  so  as  to  enable  assignee  to 

*    maintain  action  thereon  in  his  own  name.    p.  848. 
Contributory  negligence — when  not  defense,    p.  277. 
Corporation — ^when  bill  to  dissolve,  does  not  lie.    p.  88. 
wh«a  individual  debt  of  owners  of,  will  be  enforced  against. 

p.  528. 
Degertion—wlxBLt  does  not  justify,    p.  860. 

what  not  wilful,    p.  860. 

Diftreea  warrant-— when  punitive  damages  for  Illegal  levy  of,  may 

be  awarded,    p.  868. 
Employer  and  employe— burden  of  showing  sufficient  grounds  for 

discharge,    p.  807. 
Express  company — care  required  of  money  order  agent    p.  890. 
Forcible  detainer— hy  whom  complaint  in,  may  be  assigned,    p.  652. 
--*—  when  service  of  demand  for  possession  sufficient,    p.  183. 
Fraternal  benefit  society — ^when  certificate  may  be  sued  on  in  state 

other  than  Illinois,    p.  76. 
Fraudulent  convei^ance— right  of  son  to  give  services  to  father. 

p.  138. 
Highway  commte9ioner«— when  injunction  lies  against    p.  520. 
Husband  and  n^i/a— how  conveyance  between,   viewed,  where  at- 
tacked by  creditors,    p.  852. 
when  conveyance  from  former  to  latter  will  not  be  set  aside 

at  instance  of  creditors,    p.  388. 
/ndortee— when  protected  against  defenses,    p.  467. 
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Injunction — ^wb&t  confers  jarisdiction  upon  court  of  this  state  to 
grant,  against  non-resident    p.  96. 

when  does  not  lie  at  instance  of  receiver,  to  restrain  prosecu- 
tion of  suit  hy  creditor  in  courts  of  another  state,    p.  96. 

when  does  not  lie  to  restrain  enforcement  of  Judgment  at 

law.    p.  8. 

when  does  not  lie  to  restrain  suit  upon  benefit  certificate. 

p.  75. 

Injuri^H  to  real  property--in  whom  cause  of  action  lies  where  coal 
mine  is  flooded,    p.  811.  , 

Intoxicating  liquors — when  competent  to  show  habit  of  drinking, 
p.  656. 

Lo8t  of  support— Tight  of  mother  to  recover  for  loss  of  son's  sup- 
port,   p.  397. 

what  proper  element  of  damages  in  action  for.    p.  276. 

Malicious  prosecution — ^when  peremptory  instruction  should  not  be 
given  in  action  for.    p.  499. 

Measure  of  damages — ^what  Is  not  proper  element  of,  in  action  for 
injury  to  real  property  resulting  from  construction  and  opera- 
tion of  railroad,    p.  228. 

— —  when  application  of  erroneous,  not  ground  for  reversal, 
p.  606. 

when  instruction  as  to.  Improper  in  action  for  injury  to  real 

property  resulting  from  construction  and  operation  of  rail- 
road,   p.  228. 

when  proflts  constitute  proper  part  of.    p.  863. 

Mechanic's  Lien  Act — ^relation  of  section  24  to  act  In  entirety, 
p.  320. 

what  does  not  affect  rights  of  sub-contractor  under  section  24. 

p.  320. 

what  does  not  affect  right  to,  under  section  24  of.    p.  820. 

what  essential  to  recover  under  section  24.    p.  820. 

what  sufficient  service  of  notice  under  section  24.    p.  820. 

when  notice  served  under  section  24  not  too  late.    p.  820. 

Mistake  of  law — ^when  money  not  paid  under,    p.  550.  ^ 

New  cause  of  action — when  amendment  does  not  set  up.    p.  818. 

Partition  fence — when  liability  for  injuries  resulting  from  ftUlure 
to  maintain,  does  not  exist,    p.  836. 

Paupers — ^when  county  liable  to  city  for  expenditures  in  famish- 
ing medical  aid,  etc.    p.  582. 

Plaintiff— who  proper,  in  action  at  law.    p.  245. 

Punitive  damages — ^when  may  be  recovered  in  action  for  loss  of 
son's  support,    p.  897. 

BailrotKf— when  owner  of  land  has  right  of  action  for  construction 
and  operation  of.    p.  830. 

— —  when  owner  of  land  has  no  right  of  action  for  injuries  result- 
ing from  construction  of.    p.  330. 
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Real  estate  hroker — ^what  essential  to  recover  commissions,    p.  561. 

who  entitled  to  commissions  as  between  two  adverse  claim- 
ants,   p.  645. 

Receiver— Tight  of,  to  maintain  action  of  forcible  detainer,    p.  652. 

Receivers,  etc, — what  essential  to  render,  personally  liable,     p.  1. 

Release — ^what  does  not  show  fraud  in  procurement  of.    p.  615. 

when  return  of  consideration  for,  essential  to  avoid,    p.  615. 

leepZevin— when  Circuit  Court  without  Jurisdiction  in  action  of. 
p.  581. 

when   Jury  may   determine   value   of   property   Involved   in. 

p.  581. 

when  Justice  without  Jurisdiction  in  action  of.    p.  581. 

when  proof  of  value  of  property  involved  In,  not  material. 

p.  414. 

when  value  of  property  need  be  stated  in  affidavit  for.    p.  414.  ^ 

Separate  maintenance — what  essential  to  relief  in  proceeding  for. 
p.  67. 

Btatute  of  Frauds — when  defense  to  bill  for  specific  performance, 
p.  453. ' 

Btatute  of  Limitations — ^when  amendment  barred  by.    p.  235. 

Usury — ^when  action  lies  to  recover,    p.  612. 

ADOPTION  OP  CHILDREN. 

Orders — ^when  may  not  be  attacked,    p.  512. 
Petition — when  sufficient    p.  512. 

AFFIDAVITa 

Replevin — ^when  value  of  property  need  be  stated  in  affidavit  for. 
p.  414. 

AGENCT. 

Bill  of  lading— authority  of  agent  to  assent  to  restrictions  con- 
tained in.    p.  410. 

Commissions — when  broker  entitled  to.    p.  471. 

Express  company— care  required  of  money  order  agent    p.  890. 

Real  estate  broker — ^what  essential  to  recover  commissions,    p.  561. 

who  entitled  to  commissions  as  between  two  adverse  claim- 
ants,   p.  645. 

Wages— eRect  of  authority  to  collect,  contained  in  assignment 
p.  574. 

ALIMONY. 
Decree  for  olifRony— when  bill  to  enforce,  does  not  lie.    p.  638. 

AMENDMENTS  AND  JEOFAIL& 

Enabling  statute— -Yxovr  construed,    p.  234. 

7n/ormation— power  of  court  to  permit  amendment  of.    p.  609. 
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Objection  to  amendment — ^what  waiveB.    p.  600. 

Potoer  of  court — what  within,    p.  600. 

Statute  of  Limitations — ^when  amendment  haired  hy.    p.  285. 

ANIMALS. 

Partition  fence— when  liability  for  injuries  resultins  from  failure 
to  maintain,  does  not  exist,    p.  8S6. 

APPEALS  AND  ERRORa 

Abstract — ^when    afflrmanoe   upon    insufficient,    may    be    awarded. 

p.  208. 

when  insufficient  to  present  errors  relied  upon.    p.  656. 

when   reversal   will  follow   notwithstanding   insufficiency  of. 

p.  208. 
Abstract  proj^osition  of  law — ^when  giving  of  instruction  containing; 

will  not  reyerse.    p.  866. 
Appeal— when  Judgment  not  final,    p.  895. 
Argument  of  coitn»eI— what  ground  for  reyersal.    p.  426. 

what  improper  upon.    p.  505. 

when  improper  will  not  rererse.    pp.  240,  397. 

Attorney's  fees — ^when  erroneous  instruction  as  to  amount  allow- 
able not  ground  for  reyersal.    p.  606. 
Bill  of  exceptions — ^how  construed,    p.  656. 
Common  counts — ^when  objection  to  right  to  recover  under,  comes 

too  late.    p.  271. 
Damages — ^when  not  awarded  upon  affirmance  of  appeal  taken  for 

delay,    p.  173. 
Decree — ^when  cannot  be  complained  of.    p.  518. 

when  not  set  aside  as  against  the  evidence,    p.  838. 

Evidence— irhen  erroneous  admission  of,  not  ground  for  reversaL 

p.  4L 

when  rulings  upon,  must  be  accurate,     p.  556. 

Findings  of  chancellor— when  disturbed  on  review,    p.  137. 

when  not  disturbed,    p.  612. 

Findings  of  co«rt— when  not  disturbed  as  against  the  evidence. 

p.  370. 
Findings  of  /oc*— effect  given  to.    p.  520. 
Findings  of  master— when  action  of  court  in  setting  aside,  will 

be  reversed,    p.  436. 
Instructions — ^when  assignment  of  error  with  respect  to»  will  not 

be  considered,    p^  428. 

when  error  in,  not  cured  by  others  given,    p.  439. 

when  estoppel  to  complain  arises,    p.  366. 

when  should  be  accurate,    p.  556. 

Judgment— when  reversal  will  be  as  to  all  parties,    p.  204. 
Jurisdictionn-when  Appellate  Court  will  raise  question  oL    p.  385. 
jury—y^^^^  discharge  of,  vitiates  verdict    p.  434. 
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Justice  of  the  peace— when  Circuit  Court  acquires  Jurisdiction  of 

appeal  from.    p.  126. 
Measure  of  damages — when  application  of  erroneous,  not  ground 

for  reyersal.    p.  606. 
Municipal   Cottrt— when   Appellate   Court   wltliout   Jurisdiction   of 

writ  of  error  sued  out  to  review,    p.  637. 
New   trial— when   fainting   of  plaintiff   in   presence  of  Jury   not 

ground  for.    p.  605. 
Newly  discovered  evWewce— when  not  ground  for  new  trial,    pp.  500, 

601. 
Peremptory  instructUmr-wheD.  transcript  does  not  show  giving  of. 

p.  183. 
Relmttal — ^when    exclusion   of   evidence    offered   upon»    erroneous. 

p.  360. 
Remittitur^vfYxea  does  not  cure  excessive  verdict    p.  605. 
Secondary  evidence — ^when  erroneous  admission  of,  not  prejudicial 

p.  462. 
Service  by  fmMicoHoii^-when  objection  to  sufficiency  of,  comes  too 

late.    p.  294. 

who  cannot  urge  insufficiency  of.    p.  294. 

Transcript  of  record— what  not  proper  part  of.    p.  56. 
Variance — ^how  question  of,  should  be  raised,    p.  494. 

when  objection  for,  comes  too  late.    p.  311. 

Verdicts — ^when  disturbed  as  against  the  evidence,    pp*.  1,  61,  401. 

when  excessive,    pp;  286,  598. 

when  not  disturbed  as  against  the  evidence,     pp.  260,  282, 

390,  424,  460,  ^61,  598,  600. 

when  not  excesslvef.    p.  636. 

Writ  of  error— in  what  name  should  be  sued  out    p.  66. 

—  what  effects  severance  of  parties,    p.  56. 

APPEIiLATB  COURTS. 
Jurisdiction^when  Appellate  Court  will  raise  question  of.    p.  386. 

APPELLATE  PRACTICE. 

Abstract— vrhen  affirmance  upon  insufficiency,  may  be  awarded, 
p.  203. 

— -  when  insufficient  to  present  errors  relied  upon.    p.  666. 

when   reversal   will  follow   notwithstanding  insufficiency   of. 

p.  203. 

Abstract  proposition  of  lotD— when  giving  of  instruction  contain- 
ing, will  not  reverse,    p.  366. 

Appeal — ^what  not  final  order  in  mandamus,    p.  385. 

when  judgment  not  final,    p.  395. 

Argument  of  cowiwe^-what  ground  for  reversal,    p.  426. ' 

what  Improper  upon.    p.  506. 

—  when  Improper  will  not  reverse,    pp.  249,  397. 
when  impropriety  in,  will  reverse,    p.  426. 
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Attomey'g  fees — ^when  eironeoas  iiiBtmction  as  to  amount  allow- 
able not  ground  for  reveraaL    p.  606, 
Bill  of  exceptions — ^how  oonatrued.    p.  656. 
Common  counts — ^when  objection  to  right  to  reoorer  under,  comes 

too  late.    p.  271. 
Damages — ^when  not  awarded  upon  affirmance  of  appeal  taken  for 

delay,    p.  173. 
Decree — ^wben  cannot  be  complained  of.    p.  518. 

when  not  set  aside  as  against  the  eridence.    p.  838. 

Evidence — when  erroneous  admission  of,  not  ground  for  reversal. 

p.  41. 

when  rulings  upon,  must  be  accurate,    p.  556. 

Findings  of  chancellor— when  disturbed  on  review,    p.  137. 

when  not  disturbed,    p.  612. 

Findings  of  court — ^when  not  disturbed  as  against  the  evidence. 

p.  870. 
Findings  of  fact — effect  given  to.    p.  520. 
Findings  of  master— when  action  of  court  in  setting  aside,  will  be 

reversed,    p.  436. 
Instructions — when  assignment  of  error  with  respect  to,  will  not 

be  considered,     p.  428. 
—  when  error  in,  not  cured  by  others  given,    p.  489. 

when  estoppel  to  complain  arises,    p.  866. 

when  should  be  accurate,    p.  556. 

Judgment— vrhen  reversal  will  be  as  to  all  parties,    p.  204. 
Jurisdiction— when  Appellate  Court  will  raise  question  of.    p.  385. 
Juru — ^when  discharge  of,  vitiates  verdict    p.  434. 
Justice  of  the  peace — ^when  Circuit  Court  acquires  jurisdiction  of 

appeal  from.     p.  126. 
Measure  of  damages— yfhen.  application  of  erroneous,  not  ground 

for  reversal,    p.  606. 
Municipal   Court — ^when   Appellate   Court  without   Jurisdiction   of 

writ  of  error  sued  out  to  review,    p.  637, 
New  tria}— when  fainting  of  plaintiff  in  presence  of  Jury  not  ground 

for.    p.  505. 
Newly    discovered    evidence— vrhea    not    ground    for    new    trial. 

pp.  600,  601. 
Peremptory  instruction— when  transcript  does  not  show  giving  of. 

p.  183. 
Reluttal—when   exclusion   of   evidence    offered   upon,    erroneous. 

p.  360. 
Remittitur— when  does  not  cure  excessive  verdict    p.  505. 
Secondary  evidence— when  erroneous  admission  of,  not  preJudidaL 

p.  462. 
Service  by  puhlicationr^when  objection  to  sufficiency  of,  comes  too 

late.    p.  294. 

who  cannot  urge  insufficiency  of.    p.  294. 

Transcript  of  record—what  not  proper  part  ot    p.  56. 
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Variance — how  question  of,  should  be  raised,    p.  494. 

when  objection  for,  comes  too  late.    p.  811. 

Verdicts— when  disturbed  as  against  the  eyidence.    pp.  1,  61,  401. 

when  excessive,     pp.  286,  598. 

when  not  disturbed  as  againat  the  evidence,    pp.   260,  282. 

390,  424,  450,  561,  598,  600. 
— —  when  not  excessive,    p.  536, 

Writ  of  error — in  what  name  should  be  sued  oat    p.  66. 
* what  effects  severance  of  parties,    p.  56. 

APPLICATION  OF  PAYMENTS. 
How  made— "Where  parties  have  not  determined,    p.  820* 

ARGUMENTS  OP  COUNSEL. 

Bin  of  particulara — ^propriety  of  reading,  to  Jury.    p.  4L 
Oround  for  rever«al— what  is.    p.  426. 
Improper — ^what  is.    p.  505. 
Impropriety — ^when  will  reverse,    p.  426. 
Propriety  in  limits  of,    p.  480. 

Reversal— when  impropriety  of  argument  of  counsel  will  not  result 
in.    pp.  249,  897. 

ASSIGNMENTS. 

Aaaiffnee — what  essential  to  render,  personally  liable,    p.  1. 
Contract — when  cannot  be  assigned  so  as  to  enable  assignee  to 

maintain  action  thereon  In  his  own  name.    p.  843. 
Wa(iFe«— effect   of  authority   to   collect,   contained   in   assignment 

p.  574. 
—  when  assignment  of,  effective,    p.  574. 
when  contract  of  service  does  not  prohibit  assignment  of. 

p.  574. 

ATTACHMENT. 

/nterpZeo— What  does  not  establish,    p.  119. 
New  cause  of  action — ^when  amended  affidavit  In  attachment  floes 
not  set  up.    p.  119. 

BAILMENTS. 
Express  cqmpany—csxe  required  of  money  order  agent    p.  890. 

BANKRUPTCY. 
AMii^nmefitf— Jurisdiction  of  County  Court  with  respect  to.    p.  88. 

BILLS  AND  NOTES. 
Consideration^what  essential  to  forbearance  as.    p.  403. 
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Ouarantar — ^what  not  sabetantlal  departure  in  original  undertak- 
ing,   p.  466. 

when   estopped  to  urge  deviation   in  original   undertaking. 

p.  456. 

Indorsee-^when  protected  against  defenses,    p.  467. 

Judgment  note — what  sufficient  execution  of.    p.  8. 

PramUsory  note— when  constitutes  payment    p.  37S. 

BILLS  OF  BXCEPTIONS. 
Hoto  construed,    p.  666. 

BILLS  OF  PARTICULARS. 

/ttty— propriety  of  permitting,  to  take  bill  of  particulars  upon  re- 
tirement   p.  41. 
— ^  propriety  of  reading  bill  of  particulars  to.    p.  4L 

BONDS. 

'Contract — ^when  bond  sufficiently  identifleB»  which  it  is  given  to 

secure,    p.  111. 
Buretp—what  change  in  principal's  undertaking  releases,    p.  111. 

BRIDGBa 
See  RoADB  and  Bbidges. 

BROKERS. 

ComwiMion— when  broker  entitled  to.    pp.  370,  471. 
Real  estate  broker — ^what  essential  to  reoover  commissions,    p.  561. 
— *•  who  entitled  to  commissions  as  between  two  adverse  claim- 
ants,   p.  645. 

CHANCERY. 

Alimony— when  bill  to  enforce  decree  for,  does  not  lie.    p.  638. 

Application  of  payments— how  made  where  parties  have  not  de- 
termined,   p.  320. 

Bill  of  complaint— what  not  sufficient  averment  of  embesslement 
p.  214. 

Chancellor— when,  may  not  decide  question  of  eustody  of  child 
upon  independent  investigation,    p.  195. 

Contempt — effect  of  appeal  from  injunctional  order  upon  Jurisdio- ' 
tion  of  court  to  punish  for.    p.  11. 

~  power  of  court  to  impose  compensatory  fine.    p.  11. 

when  answer  entitles  respondent  to  discharge,    p.  433. 

Corpora^iofi— when  bill  to  dissolve,  does  not  lie.    p.  88. 
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C08t9— power  of  court  with  respect  to  taxation  of.    p.  855. 
Decree—when  cannot  be  complained  of.    p.  518. 

when  findings  of,  sufficient  to  support,    p.  131. 

when  not  disturbed  as  against  the  evidence,    pp.  265,  338. 

Findinga  of  chancellor— when  disturbed  on  review,    p.  137. 

when  not  disturbed,    p.  612. 

Findings  of  fact— eifect  given  to.    p.  620. 

Findings  of  iruuter— when  action  of  court  in  setting  aside,  will  be 

reversed,    p.  436. 
Highway  commiMioners— when  Injunction  lies  against    p.  520. 
Injunction — ^how   far  propriety  of,   affected   by  non-enforceablllty. 

p.  97. 
what  confers  Jurisdiction  upon  courts  of  this  state  to  grant, 

against  non-resident    p.  96. 

—  when  does  not  lie  at  Instance  of  receiver,  to  restrain  prosecu* 
tlon  of  suit  by  creditor  In  courts  of  another  state,    p.  96. 

when  does  not  lie  to  restrain  enforcement  of  judgment  at  law. 

p.  8. 
when  does  not  He  to  restrain  suit  upon  benefit  certificate. 

p.  75. 

,when  lies  to  restrain  opening  of  road.    p.  541. 

Interest — ^when  rule  of  equity  with  respect  to,  does  not  apply  at 

law.    p.  373. 
Laches — ^when  defense  of,  need  not  be  pleaded,    p.  138. 
Mechani&s  Zien^-what  does  not  affect  right  to,  under  section  24  of 

act.    p.  320. 

what  essential  to  recover  under  section  24.    p.  820. 

Mechani&s  Lien  Act— relation  of  section  24  to  act  In  entirety. 

•     p.  320. 
what  does  not  affect  right  of  sub-contractor  under  section  24. 

p.  320. 

what  sufficient  service  of  notice  under  section  24.    p.  320. 

when  notice  served  under  section  24  not  too  late.    p.  320. 

Receiver — ^rlght  of,  to  maintain  action  of  forcible  detainer,    p.  662. 
Religious  dtopute— Jurisdiction  of  courts  with  respect  to.    p.  620. 
Restraint  of  trade— what  ess^itlal  to  enforcement  of  covenants  In. 

p.  214. 
Service  hy  publication^— when  objection  to  sufficiency  of,  comes  too 

late.    p.  294. 

who  cannot  urge  Insufficiency  of.    p.  294. 

Statute' of  Fraiufo— when  defense  to  bill  for  specific  performance. 

p.  453. 
Strike  injunction — when  proper,    p.  20. 
Tariance— how  question  of,  regarded  In  medianlc's  Hen  proceeding. 

p.  173. 
what  not  fatal.  In  mechanic's  Hen  proceeding,    p.  173. 

—  when  will  not  defeat  allowance  of  mechanic's  lien.    p.  173. 
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CHOSBS  IN  ACTION. 

Cofi^foct— -when  cannot  be  aaslgned  bo  as  to  enable  assignee  to 
maintain  action  thereon  in  his  own  name.    p.  843. 

CHURCHES. 

EndowmentM—whea  not  improperly  affected  by  union  of  religions 

corporations,    p.  620. 
ReliffiouM   carporatiam— power  of  church   organisation   to   unite. 

p.  620. 

CIRCUIT  COURTS. 

JuMtice  of  the  peace— what  proper  part  of  record  of  Circuit  Court 

in  appeal  from.    p.  127. 
when   Circuit   Court   acquires   Jurisdiction   of  appeal   firom. 

p.  126. 
Beplevin— when  arcuit  Court  without  JurisdicUon  in  action  of. 

p.  681. 

CrriBS,  VILLAQES  AND  TOWNS. 

CoMfify  hoard— whea  without  jurisdiction  to  increase  salary  ol  of- 
ficer,   p.  660. 
i>e(fioatiofi^when  acceptance  of,  need  not  be  formal,    p.  683. 
Ortfifuince— how  prima  facie  proof  of,  cannot  be  overcome,    p.  443. 

—  how  proof  of,  may  be  made.    443. 

—  limiting  speed  of  vehicles;  to  whom  applies,    p.  514. 

when  not  to  be  held  unreasonable,    p.  614. 

Pa«per«^-when  county  liable  to  city  for  expenditures  in  furnish- 
ing medical  aid,  etc.    p.  632. 

Puhtie  policy— when  contract  will  not  be  enforced  as  done  in  viola- 
tion of  ordinance,    p.  186. 
£fidet^al]b— duty  of  municipality  with  respect  to.    p.  366. 

COLLATERAL  ATTACK. 

Adoption  of  children — when  orders  entered  upon,  may  not  be  at* 
tackei.    p.  612. 

COMITY. 

Siiter  «tote— presumption  as  to  law  prevailing  in.    p.  217. 
when  law  of,  will  not  be  enforced  in  Illinois,    p.  217. 

—  when  statute  of,  need  not  be  pleaded,    p.  217. 

COMMON  CARRIERS 

Bin  of  lodifiiir— authority  of  agent  to  assent  to  restrictions  con- 
tained in.    p.  410. 

— »«  what  tends  to  show  non-assent  to  limitation  of  liability  conr 
tained  in.    p.  217. 
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Carrier— when  liability  of,  for  negligence,  1b  to  consignor  and  not 
to  consignee,     p.  348. 

ComriKm  law  liability— when  will  be  enforced,    p.  409. 

Common  law  obligation  to  transport,    p.  217. 

how  may  be  limited,    p.  217. 

Contract  of  »Aipm6nt^propriety  of  excluding,  from  Jury.    p.  442. 

what  essenUal  to  bind  shipper  to  restrictions  In.    p.  409. 

when  entire,    p.  409. 

when  error  to  exclude  from  Jury.    p.  571. 

Federal  statute— eHect  of  section  8  of  act  enacted  for  the  promo- 
tion of  the  safety  of  employes,    p.  665. 

Freight  ro^e«— what  priwfa  fade  evidence  of  reduction  in.    p.  409. 

haw  of  Illinois — ^in  regard  to  general  and  restricted  obligations  of 
carrier  to  transport  summarized,    p.  217. 

lAahilitu—yrhsA  does  not  relieve  from.    p.  442. 

Limitation  of  MaWZWj^— effect  of  statute  prohibiting,    p.  217. 

Passenger  and  carrier^— what  essential  to  absolve  latter  from  lia- 
bility for  negligence  where  prima  facie  case  has  been  made, 
p.  604. 

what  makes  prima  fade  case  of  negligence,    p.  604. 

when  erroneous  Instruction  as  to  extent  of  duty  of  latter  will 

not  reverse,    p.  604. 

when  instructions  as  to  duty  of  latter  to  former,  not  errone- 
ous,   p.  636. 

^—  when  relation  exists,    p.  504. 

Railroad  crossings — upon  whom  duty  lies  to  ring  bell,  etc    p.  494. 

CONDUCT  OP  COUNSEL. 

Argument  of  counsel — propriety  in  limits  ot    p.  480. 

what  ground  for  reversal,    p.  426. 

what  Improper  upon.    p.  506. 

—^  when  improper  will  not  reverse,    pp.  249,  897,  426. 

CONSIDERATION. 

Contract— what  sufficient  consideration  for  modification  of.    p.  661. 
For^earonoe— what    essential    to    constitute    valid    consideration. 

p.  403. 
Parol    evidence— competency    of,    to    show    actual    consideration. 

p.  418. 
Belecwe— when   return  of   consideration   for,   essential   to   avoid. 

p.  616. 

CONSIGNOR  AND  CONSIGNEE. 

Bin  of  lading — authority  of  agent  to  assent  to  restrictions  con- 
tained in.    p.  410. 

what  tends  to  show  non-assent  to  limitation  of  liability  con- 
tained in.    p.  217. 
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Carrier — when  liability  of,  for  negligence,  is  to  ooneignor  and  not 

to  consignee,    p.  348. 
Common  carrier— propriety  of  ezduding  shipper's  contract  from 

Jury.  ^  p.  442. 

what  does  not  relieve  from  liability,    p.  442. 

what  essential  to  bind  shipper  to  restrlotionB  in  contract  of 

shipment    p.  409. 

;-  when  common  law  liability  of,  will  be  enforced,    p.  409. 

when  contract  of  shipment  entire,    p.  409. 

when  error  to  exclude  contract  of  shipment  from  jury.    p.  571. 

Freight  rates — ^what  prima  facie  evidence  of  redaction  in.    p.  409. 

C0NS0LIDATI0N& 

Reliffious  corporatione — power  of  church  organization  to  unite, 
p.  620. 

CONSPIRACY. 

Conviction — what  does  not  preclude,    p.  41. 

Evidence — ^what  competent     p.  41. 

Separate  eomMnatiof»— what  does  not  constitute,    p.  4L 

CONSTITUTIONAL  LAW. 

County  &oar(I— when  without  jurisdiction  to  increase  salary  of  of- 
ficer,   p.  560. 

CONTEMPT. 

Appeal— effect  of,  upon  jurisdiction  of  court  to  punish  for  con- 
tempt   p.  11. 
DiscTiarge — ^when  answer  entitles  respondent  to.    p.  483. 

CONTINUANCES. 
Diligence — essential  to  continuance  as  matter  of  right    p.  271. 

CONTRACT. 

Abandonment — ^when  Justified,    p.  173. 

Assignment — when  cannot  be  made  so  as  to  enable  assignee  to 
maintain  action  in  his  own  name.    p.  348. 

Bill  of  lading — authority  of  agent  to  assent  to  restrictions  con- 
tained in.    p.  410. 

what  tends  to  show  non-assent  to  limitation  of  liability  con- 
tained in.    p.  217. 

Bond — what  change  in  principal's  undertaking  releases  surety, 
p.  111. 

when  sufficiently  identifies  contract  which  it  is  given  to  se- 
cure,   p.  111. 
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Commisaiona — when  broker  entitled  to.    pp.  370,  471. 

Common  carrier-— how  common  law  obligation  to  transport  may  be 

limited,     p.  217. 

propriety  of  excluding  shipper's  contract  from  Jury.    p.  442. 

— -  what  does  not  relieve  from  liability,    p.  442. 

what  essential  to  bind  shipper  to  restrictions  in  contract  of 

shipment,    p.  409. 

when  common  law  liability  of,  will  be  enforced,    p.  409. 

— •  wheii  contract  of  shipment  entire,    p.  409. 

when    error    to    exclude    contract    of    shipment    from    Jury. 

p.  571. 
Consideration — competency  of  evidence  to  show  actual,  given  for 

conveyance,    p.  418. 

what  essential  to  forbearance  as.    p.  403. 

what  sufficient,  for  modification  of  contract    p.  561. 

Corporation — ^when  individual  debt  of  owners  of,  will  be  enforced 

against,    p.  528. 
Employer  and  employe — burden  of  showing  sufficient  grounds  for 

discharge,    p.  207. 
Chiarantor — ^what  not  substantial  departure  in  original  undertak- 
ing,   p.  456. 
— «  when   estopped   to   urge   deviation   in   original   undertaking. 

p.  456. 
How  construed,    p.  343. 
Incontestable  clause — effect  of.    p.  595. 
Lease — character  of  oil  and  gas.    p.  298. 

when  oil  and  gas,  valid,    p.  298. 

Mistake  of  law — ^when  money  not  paid  under,    p.  550. 
Parol— when  terms  of  contract  may  be  varied  by.    p.  280. 
Premium — ^what  constitutes  waiver  of  iMiyment  upon  specific  date 

named  in  policy,    p.  290. 
Public  policy— when  contract  will  not  be  enforced  as  done  in  viola- 
tion of  ordinance,    p.  135. 
i2elea«e— when    return   of   consideration   for,   essential    to   avoid. 

p.  615. 
Rescissionr-whBt  notice  of  election  sufficient,    p.  873. 
Restraint  of  trade— what  essential  to  enforcement  of  covenants  in. 

p.  214. 
Strike  clause — construed,    p.  523. 
Surrender    clause— when    does    not    destroy    mutuality    of    lease. 

p.  299. 
Wages— eltect   at  authority   to   collect,   contained   In   assignment 

p.  574. 

when  assignment  of,  effective,     p.  574. 

when  contract  of  service  does  not  prohibit  assignment  of. 

p.  574. 
Waiver— how  question  of,  determined,    p.  290. 
Written— when  contract  deemed,    p.  173. 
Vol.  CXXXIV  48 
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CONTRIBUTORY  NJKLIGBNCB., 

Asaumed  risk — doctrine  of,  oonsidered  with  respect  to  doctrine  of 

contributory  negligence,    p.  565« 
Attempt  to  aliffht— when  not  contributory  negligence  as  matter  of 

law.    p.  123. 
2>efeft«e^r-when  contributory  negligence  not    p.  277. 
Evidence— -yrhAt  not  competent  upon  question  of  contributory  n^- 

llgence.    p.  665. 
Ordinary  care — ^propriety  of  instruction  with  respect  to  instinct  of 

self-preseryation.    p.  444. 

when  instruction  as  to,  erroneous,    p.  444. 

when    instruction    limiting    inquiry   with    respect   to,    error. 

p.  444. 
Violation  of  ordinance— when  constitutes  contributory  negligence. 

p.  514. 

CONVBTANCBa 

Consideration — competency  of  evidence  to  shctw  actual,  given  for 

conveyance,    p.  418. 
Warranty  deed — ^what  covenants  do  not  run  with  the  land.    p.  544. 
'^-^  what  covenants  of,  run  with  land.    p.  644. 

CORPORATIONS. 

Bill  to  di$80lve—when  does  not  lie.    p.  88. 

Courts— to  what  extent  will  not  supervise  corporation,    p.  879. 

Endowments — ^when  net  improperly  affected  by  union  of  religious 
corponitions.    p.  620. 

Foreign  borporo^ionA^'Hrtatus  of.  In  Illinois,    p.  879. 

Individual  deht  of  owners^vrhen  will  be  enforced  against  corpora- 
tion,   p.  628. 

Nul  tiel  corporation— whBt  proof  sufBcient  to  meet  plea  of .    p.  271. 

ReUyious  corporations— powear  of  chur<A  oi^mlzation  to  unite, 
p.  620. 

Reiiffious  <S<«p«ee— Jurisdiction  of  courts  witli  respect  to.    p.  820. 

Voluntary  a»«octa<4on^right  to  Join,  as  defendant    p.  11. 

COSTS. 

Taxation  of  co»t«— power  of  court  with  respect  to.    p.  355. 
Transcript  of  cZerip— what  costs  taxable,    p.  856. 

COUNTIES. 

County  hoard-^whea  without  Jurisdiction  to  increise  salary  of 
officer,    p.  550. 

Poi*pcr«— when  county  liable  to  city  for  expenditures  in  furnish- 
ing medical  aid,  etc.    p.  532. 
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COUNTY  COURTa 
AMi(7nm€fitt— jurisdiction  of  County  Court  wltb  respect  to.    p.  S8. 

COURT  RE2P0RTBRS. 

OtMal  stenographer— by  whom  i^poiutment  may  be  made.    p.  642. 
effect  of  death  of  appointing  judge  upon  term  of.    p.  642. 

COURTS. 

A««i(7nmen^»— jurisdiction  of  County  Court  with  respect  to.    p.  88. 
Municipal   Court— when   Appellate   Gouit  without  Jurlsdiotlon  of 

writ  of  error  sued  out  to  review,    p.  637. 
OfloM  Mtenoffrapher—loj  whom  appointment  may  be  made.    p.  642. 

—  effect  of  death  of  appointing  judge  upon  term  ot    p.  642. 

CREDITORS'  mUS. 

FmNd—bow  may  be  established,    p.  296. 

Fraudulent  conveyawce — aright  ^of  son  to  give  services  to  father. 
p.  138* 

what  essential  to  establish,    p.  204. 

HuBlHind  and  wife— how  conveyance  between,  viewed,  where  at- 
tacked by  creditors,    p.  Z^. 

—  when  conveyance  from  former  to  latter  will  not  be  set  aside 
at  instance  of  creditors,    p.  388. 

Pr^erenca— right  of  husband  to  maHe,  in  favor  of  wife.    p.  362. 

CRIMINAL  XAW. 

Conspiracy— what  does  not  constitute  separate  combination,    p.  41. 
——  what  does  not  preclude  ccmviotion  for.    p.  41. 

what  evidence  competent  in  support  of  charge  of.    p.  41. 

Indictment — ^function  of  allegation  of  "persons  unknown."    p.  41. 
Information — effect  of  failure  to  indorse  names  of  witnesses  upon 
back  of.    p.  659. 

—  power  of  court  to  permit  amendment  of.    p.  609. 

—  when  judgment  entered  in  prosecution  instituted  by,  proper, 
p.  609. 

'—  when  locfM  quo  need  not  be  provoi  as  laid.    p.  609. 

—  when  need  not  be  verified,    p.  669. 
Intoxicating  liquors— what  within  term  of.    p.  669. 
-p-«—  wh«i  competent  to  9how  habit  of  drinking,    p.  656. 
0h9tru€ftion  of  highwait—when  additional  penalty  cannot  be  assessed 

for  continuance  of.    p.  688. 
Btat^e  attorney— when  not  error  to  refuse  to  permit  showing  as  to 
who  employed  assistants  for.    p.  609. 
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CUSTODY  OP  CHILDREN. 

Chancellor — ^when  may  not  decide  question  of  custody  of  child  upon 

Independent  inyestlgation.    p.  196. 
Prime  consideration  in  aivarding.    p.  195. 

DAMAGES. 

AppeaJ— when  damages  not  awarded  upon  affirmance  of,  taken  for 
delay,    p.  173. 

Drainage  Act— by  whom  damages  for  benefits  should  be  determined, 
p.  478. 

Evidence — ^what  competent  under  allegation  of  special  damages, 
p.  605. 

what  competent  upon  damages  in  action  for  death  caused  by 

alleged  wrongful  act    p.  615. 

what  incompetent  upon  question  of.     p.  505. 

Lo89  of  support— what  proper  element  of  damages  in  action  for. 
p.  276. 

Measure  of  damai^^tf— what  element  of,  in  action  for  death  caused 
by  wrongful  act.    p.  286. 

—  what  is  not  proper  element  of»  In  action  for  injury  to  real 
property  resulting  from  construction  and  operation  of  rail- 
road,   p.  228. 

when    application    of   erroneous,    not    ground    for    reversal. 

p.  606. 

when  instruction  as  to,  improper  in  action  for  injury  to  real 

property  resulting  from  construction  and  operation  of  rail- 
road,   p.  228. 

when  profits  constitute  proper  part  of.     p.  863. 

Punitive  damages — when  may  be  awarded  for  illegal  levy  of  dis- 
tress warrant,    p.  363. 

when  may  be  recovered  in  action  for  loss  of  son's  support 

p.  397. 

DECEIT, 

False  representations— when  instruction  as  to,  improper,     p.  207. 
Who  may  he  held  for.    p.  480. 

DECLARATIONS. 

Amendment — ^what  waives  right  to  object  to.    p.  600. 

what  within  power  of  court  to  allow,    p.  600. 

Common  counts — ^when  objection  to  right  to  recover  under,  comes 

too  late.    p.  271. 
Damages — ^what   evidence   competent  under   allegation   of  special. 

p.  505. 
Election  to  stand  ^y— what  does  not  preclude,    p.  373. 
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Neto  cause  of  action^-when  amended  affidavit  in  attachment  does 
not  Bet  up.    p.  119. 

when  amendment  does  not  set  up.    p,  218. 

Sister  atote— when  statute  of»  need  not  be  pleaded,    p.  217. 
Fortayice— how  question  of,  should  be  raised,     p.  494. 

what  not  fatal,  in  mechanic's  lien  proceeding,    p.  173. 

when  objection  for,  comes  too  late.    p.  311. 

DBCREBS. 

AHmony-<-when  bill  to  enforce  decree  for,  does  not  lie.    p.  638. 

Complaint — ^when  cannot  be  made.    p.  618. 

Costa — ^power  of  court  with  respect  to  taxation  of.    p.  365. 

Findings — ^when  sufficient  to  support  decree,    p.  131. 

When  not  disturbed,    p.  266. 

WJien  not  disturbed  as  against  the  evidence,    p.  338. 

DEDICATION. 
Acceptance — ^when  need  not  be  formal,    p.  683. 

. DEFAULT& 

Judgment— what  affidavit  upon  motion  to  set  aside,  must  set  up. 

p.  666. 
Judgment  by  confession— duty  of  court  to  set  aside,    p.    262. 

DEFINITIONS. 
''Beer.''    p.  669. 

DEMURRERS. 
Declaration — ^what  rejected  as  surplusage,    p.  466. 

DISTRESS  WARRANTS. 

Punitive  damages — when  may  be  awarded  for  illegal  levy  of  dis- 
tress warrant,    p.  363. 

DIVORCE. 

Alimony — when  bill  to  enforce  decree  for,  does  not  lie.    p.  638. 
Chancellor — ^when  may   not  decide  question   of  custody   of  child 

upon  independent  investigation,    p.  196. 
Custody  of  cTtild— prime  oonsideration  in  awarding,    p.  196. 
Desertion— whSLt  does  not  Justify,    p.  360. 

what  not  wilful,    p.  360. 

Habitual  drunkenness — ^when  evidence  as  to,  incompetent,    p.  360. 
Separate  maintenance— what  essential  to  relief  in  proceeding  for. 

p.  67. 
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DRAINAGB 

Bridge — duty  of  drainage  dltitrict  to  oonstruct    p.  239. 

Drainage  Act — ^by  whom  damages  for  benefits  should  be  determined. 

p.  478. 
Drainage  dtotrict— who  may  not  connect  with.    p.  590. 
Highway  commissionere — rights  and  obligations  of»N  to  undertake 

to  drain  public  highway,    p.  520. 

when  injunction  lies  against,    p.  520. 

Rights  of  OKmer— extent  oi,    p.  587. 

tatAMr&nOP  ACT. 

Intoxicating  liguore—w^t  within  term  of.    p.  569. 

when  competent  to  show  habit  of  drinking,    p.  556. 

Lose  of  «iip]M>rt-^rlght  of  mother  to  recover  for  loss  of  son's  sap- 
port    p.  897. 

what  proper  element  of  damages  in  action  for.    p.  275. 

Punitive  damages — ^when  may  be  recovered  in  action  for  loss  of 
son's  support    p.  897. 

BASKMinrrS. 

Warrantit  <l0e(f— what  covenants  do  not  run^  with  the  land*    p.  544. 
what  covenants  of,  run  with  land.    p.  544. 

BniiECTION. 

DeelaratUm — ^what  does  not  preclude  plaintiff's  right  to  stand  by. 

p.  878. 
Rescission — what  notice  of  election  sufficient    p.  873. 

ELBEMOSTNART  INSTITUTIONa 
Religious  dispiite— Jurisdiction  of  courts  with  respect  to.    p.  620. 

EMBEZZLEMENT. 

Bill  Of  complaint— what  not  sufficient  averment  of  embesslemettt 
p.  214. 

EMPLOYElEl  AND  EMPLOYE. 
2>i«c^ar^e— t^urden  of  showing  sufficient  grounds  for.    p'.  267. 

ENDOWMENTS. 

Religious  corporations — ^when  endowments  not  improperly  af- 
fected by  union  ot    p.  620. 

BQUIT7. 
CorporatUmr-^  what  extent  equity  will  not  supervise,    p,  879. 
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ESTOPPSL. 

Doctrine  of  eatoppeh^when  doea  not  apply  to  conduct  of  trial, 
p.  812. 

Guarantor-'When  estopped  to  urge  deviation  in  original  undertak- 
ing*   p.  46e. 

EYIDENCB. 

AOntiBaton    oifoct  of,  by  counsel,    p.  1S5. 

Books  of  account— irhea  teatimony  of  persons  making  entries  not 

essential  to  competency,    p.  41. 
Common  carrier— propriety  of  excluding  shipper's  contract  from 

jury.    p.  442. 
— ~  when   error   to   exclude   contract   of   shipment    from    Jury. 

p.  571. 
Con«idera<<ot»— competency  of  erldence  to  show  actual,  giren  for 

conveyance,    p.  418. 
Conspiracy— what   evidence   competent  hi   support  of  charge   of. 

p.  41. 
ContriJmtory  negligence — what  evidence  not  competent  upon  ques- 
tion of.    666. 
Croea-examinaion — ^when  not  error  to  exclude  documentary  evidence. 

p.  600. 
Damages — what  evidence  competent  under  allegation  of  specif. 

p.  605. 
— —  what  evidence  incompetent  upim  question  of.    p.  505. 
—  what  evidence  not  comi>etent  ui)on,  in  action  for  death  caused 

by  alleged  wrongful  act    p.  615. , 
Duration  of  life — ^what  evidence  competent  to  establish,    p.  286. 
Employer  and  employe — ^burden  of  showing  suiBcient  grounds  fOr 

discharge,    p.  207. 
Erroneous  admission — when  not  ground  for  reversal,    p.  41. 
Expert — ^when  opinion  of,  not  competent,    p.  565. 
Frauds how  may  be  established,    p.  295. 
Fraudulent  conveyance — what  essential  to  establish,    p.  294. 
Freight  ratss — what  priwuB  facie  evld«iee  of  reduction  in.    p.  401^. 
In/orma^ion— when  locus  quo  need  not  be  proven  as  laid.    'p.  609. 
Intoxicating  liquors— yrhen  competent  to  show  habit  of  drinking. 

p.  556. 
Habitual  drunkenness—yrhen  evidence  as  to,  incompetent,    p.  360. 
Hearsay — when  admission  of,  ground  for  reversal,    p.  556. 
Judicial  notice— ot  what  not  taken,    p.  217. 
Measure  of  damages — ^what  is  not  proper  element  of,  in  action  for 

injury  to  real  property  resiiltlng  from  construction  and  opera- 
tion of  railroad,    p.  228. 
Medical  expert — what  evidence  of,  competrat;  what  not.    p.  149. 
Votive— what  evidence  competent  to  establish,    p.  500. 
Nul  tiel  corporation^-whBt  proof  sul&cient  to  meet  plea  of.    p.  271. 
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Ordinance — ^how  jnrima  facie  proof  of,  cannot  be  overcome,    p.  443. 

how  proof  of,  may  be  made.    p.  443. 

Parol — when  terms  of  contract  may  be  varied  by.    p.  280. 

Peraofial  property— how  value  of,  may  be  proved,    p.  ^363. 

Phygical  condition— how  proof  of,  may  be  made.    p.  505. 

Preponderance  of  eiH4ence— what  does  not  constitute,    p.  598. 

Province  of  jury— when  Instruction  as  to  weight  of  evidence  In- 
vades,   p.  556. 

Rebuttal — when  exclusion  of  evidence  oftered  upon,  erroneous, 
p.  360. 

Replevin — ^when  proof  of  value  of  property  Involved  in,  not  ma- 
terial,   p.  414. 

Rulinge  upon  evidence— when  must  be  accurate,    p.  556. 

Secondary  evidence — when  competent  to  prove  contents  of  docu- 
ments out  of  Jurisdiction  of  court,    p.  388. 

when  erroneous  admission  of,  not  prejudicial,    p.  462. 

Btat&s  attorney — ^when  not  error  to  refuse  to  pdrmlt  showing  as 
to  who  employed  assistants  for.    p.  609. 

Suicide— whB.t  instruction,  upon  burden  of  proof  to  establish,  proper, 
p.  601. 

Value — what  not  competent  upon  cross-examination  with  respect  to. 
p.  462. 

WUneea— right  to  refresh  recollection,    p.  471. 

EXCEPTIONS. 
Bta  of  exceptione— how  construed,    p.  656. 

FEES  AND  SALARIES. 

V 

County  hoard— when  without  Jurisdiction  to  Increase  salary  of  of- 
ficer,   p.  550. 

Bolicitofa  fees— when  allowance'  of.  In  foreclosure  proceedings.  Im- 
proper,   p.  67. 

FENCBa 

Partition  fence—when  liability  for  Injuries  resulting  from  failure 
to  maintain,  does  not  exist    p.  836. 

FINDINGS  OF  FACT. 

Decree— when  not  disturbed  as  against  the  evidence,    pp.  265,  338. 
Finding  of  court— when  not  disturbed  as  against  the  evidence. 
p.  870. 

FORCIBLE   ENTRY   AND   DETAINER. 

Complaint— by  whom  may  be  signed,    p.  652. 
— »  effect  of  informality  In.    p.  183. 
»  function  of.    p.  183. 
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Demand  for  possession — ^when  serylce  of,  sufficient,    p.  183. 
Receiver — right  of,  to  maintain  action  of  forcible  detainer,    p.  652. 

FORBCLOSURIL 

Solicitor's  fees — when  allowance  of,  in  foreclosure  proceeding,  im- 
proper,   p.  67. 

FOREIGN  CORPORATIONS. 

See  COBPOBATIONB. 

FRATERNAL  BENEFIT  SOCIETIES. 

Application  for  insurance — ^when  false  statements  in,  vitiates  in- 
surance,    p.  462. 

Beneficiary — character  of  interest  in  benefit  certificate,    p.  155. 

— -  power  of  member  to  change,    p.  166. 

Certifloate-'Vrhen  may  be  sued  on  in  state  other  than  Illinois. 
p.  75. 

Incontestable  clause — effect  of.    p.  595. 

Injunction — ^when  does  not  lie  to  restrain  suit  upon  benefit  certifi- 
cate,   p.  75. 

Premium — what  constitutes  waiver  of  payment  upon  specific  date 
named  in  policy.'    p.  290. 

Buicide — what  instruction,  upon  burden  of  proof  to  establish, 
proper,    p.  601. 

WaSver— how  question  of,  determined,    p.  290. 

FRAUD. 

False  representations — when  instruction  as  to,  improper,    p.  207. 

Fraudulent  conveyance — ^right  of  son  to  give  services  to  father, 
p.  138. 

-— ^-»  what  essential  to  establish,    p.  294. 

How  may  he  established,    p.  296. 

Husband  and  wife— how  conveyance  between,  viewed,  where  at- 
tacked by  creditors,    p.  852. 

when  conveyance  from  former  to  latter  will  not  be  set  aside 

at  instance  of  creditors,    p.  838. 

Fre/erence~right  of  husband  to  make,  in  favor  of  wife.    p.  852. 

Release — what  does  not  show  fraud  in  procurement  of.    p.  615. 

when  return  of  consideration  for,  essential  to  avoid,    p.  615. 

Who  may  be  held  for,    p.  480. 

GARNISHMENT. 

Interplea—whBt  does  not  establish,    p.  119. 

yew  cause  of  action— when  amended  affidavit  in  attachment  does 
not  set  up.    p.  119. 
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QUARANTIEa 

GhMirofitor— what  not  substantial  departure  In  original  undertak- 
ing,   p.  456. 

when   estopped  to   urge  doTlation   in  original   undertaking. 

9.  ifift. 

HIGHWAY  commissioners. 

See  ROADB  AND  Bbidosb. 

homestead  loan  associations. 

RecHver^rlght  ot,  to  maintain  action  of  forcible  detainer,    p.  652. 

HUSBAND  AND  WIFE. 

Conveyances — how  viewed  where  subject  of  attack  by  creditors, 
p.  352. 

when  not  set  aside  at  instance  of  creditors,    p.  338. 

Preference— right  of  husband  to  make,  in  favor  of  wife.    p.  352. 

INDICTMENTS. 

Information — effect  of  fktllure  to  indorse  names  of  witnesses  upon 

back  of.    p.  659. 
— •  power  of  court  to  permit  amendment  ef .    p.  609. 
— »  when  judgmetit  entered  in  prosecution  instituted  by,  proper. 

p.  609. 

when  loeue  quo  need  not  be>proyen  as. laid.    p.  609. 

*'Per8one  unknown'* — ^function  of  allegation  of.    p.  41. 

INFORMATIONS. 

Amen(!men^— power  of  court  to  permit    p.  609. 

Judgment — ^wben  entered  in  prosecution  instituted  hf  information 
proper,    p.  609. 

Locus  ffuo-^when  need  not  be  proven  as  laid.    p.  609. 

Ifames  of  witnesses-^nect  of  failure  to  indorse,  upon  back  of  in- 
formation,   p.  659. 

yeri/lcoiio»— when  not  essential,    p.  559. 

INJUNCTIONS. 

Benefit  certiflcate—'when  injunction  does  not  lie  to  restrain  suit 
upon.    p.  75. 

Contempt — effect  of  appeal  from  injunctional  order  upon  Jurisdic- 
tion of  court  to  punish  for.    p.  11. 

power  of  court  to  Impose  oompensatorr  fine.    p.  11. 

ffiffhtcay  commissioners — ^when  injunction  lies  against    p.  620. 

Information — when  need  not  be  verified,    p.  559. 
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Judgnei^t  at  Un^-^whea  inlun^tioa  do«B  not  lie  to  restrain  en- 
forcement of.    p.  8. 

Jurii^UctUm^^hat  eonfers,  upon  court  of  this  state  to  grant  In- 
junction against  non-resident    p.  86. 

yan-enfarcfenisenP'^Q^  ttit  pn^rle^  of  tajunctton  Siffected  ftr. 
p.  $7. 

Opening  of  rood— when  Injunction  lies  to  restrain,    p.  641. 

i^eeelver^when  does  not  He  at  Instanee  ot  to  restrain  prosisea* 
tion  of  suit  by  creditor  in  courts  of  another  state,    p.  96. 

Restraint  of  trade—what  essential  ta  enforcement  of  oorenants  In. 
p.  214. 

Strike  in/knoMoif^when  proper,    p.  2^. 

INJURIES  TO  REAL  PROPBRTT. 

Avoidable  sofwe^iiefftce*— when  doctrine  of,  cannot  be  Invoked, 
p.  331. 

Cause  of  oction-^ln  whom  Ilea  where  coal  mine  Is  flooded,    p.  311. 

Measure  of  damages — ^when  Instruction  as  to,  Improper  In  action 
for  injury  to  real  property  resulting  from  oonstructkm  and 
operation  of  railroad,    p.  228. 

itoilroik^— when  owner  of  land  has  right  of  action  for  oonstructioB 
and  operation  of;    p.  330. 

-— *-*  when  owner  of  land  has  no  right  of  aotloa  for  Injurlea  re- 
sulting from  construction  of.    p.  330. 

INSOLVENT  DBBTORa 
A<^^nmenU— lurlsdlctlon  of  County  Court  with  respect  to.    p.  88. 

INSTRUCTIONS. 

Alstract  proposition  of  tou^— propriety  of  refusing  Instruction  con- 
taining,   p.  2d7. 

^-^  When  gMng  of  taistructlon  containing,  erroneous,    p.  632. 

—« when  giving  of  Instruction  containing^  will  not  reverse, 
p^  866. 

Aocvrote— when  Instructions,  should  be.    p.  666. 

Awtagonistie  tettimony^lnstructlons  must  not  Indicate,    p.  840i 

Argumentative — ^Instructions  must  not  be.    p.  444. 

Assignment  of  error— when  with  respect  to  Instruction,  will  not  be 
considered,    p.  428. 

Attorney's  fees — when  erroneous  Instruction  as  to  amount  allow- 
able  not  ground  for  reversal,    p.  606. 

**Burden  of  proof* — ^when  phrase  erroneously  used  In  instruction, 
p.  61.  . 

Contributory  negligence — ^when  Instruction  upon,  erroneous,    p.  123. 

Error — ^when  not  cured,    p.  439. 

Estoppel  to  compJciiti— when  arises,    p.  366. 

i^acts  in  diepute— Instructions  must  not  assume,    p.  207. 
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False  rei^esetitationa — when  instniction  as  to,  improper,    p.  207. 

Interest  of  party — instruction  upon»  erroneous.,    p.  340, 

Interest  of  plaintiff— vthea  instruction  upon,  not  prejudicially  re> 

fused,    p.  414. 
Issues  of  latD — instructions  must  not  leave,  to  Jury.    p.  4M. 
Malicious  prosecution — ^when  peremptory  instruction  should  not  be 

given  in  action  for.    p.  499. 
Measure  of  damages — ^when  instruction  as  to,  Improper  in  action 

for  injury  to  real  property  resulting  from  construction  and 

operation  of  railix>ad.    p.  228. 
Negligence — instructions  as  to  extent  of  obligation  of  servants  of 

traction  company  to  anticipate  danger,  approved,    p.  .149. 
Ordinary  care — propriety  of  instruction  with  respect  to  instinct  of 

self-preservation,     p.  444. 
— -—  when  instruction  as  to,  erroneous,    p.  444. 
— —  when    instruction    limiting   inquiry    with    respect   to,   error. 

p.  444. 
Passenger  and  carrier— when  erroneous  instruction  as  to  extent  of 

duty  of  latter  will  not  reverse,    p.  604. 
when  instructions  as  to  duty  of  latter  to  former,  not  erroneous. 

p.  536. 
Peremptory  instruction — ^when  transcript  does  not  show  giving  of. 

p.  183. 
Predicated  upon  evidence— instructions  must  be.    pp.  25G,  636,  601, 

615. 
Preponderance  of  evidence — ^what  does  not  constitute,    p.  698. 
Province  of  jury — when  instruction  as  to  weight  of  evidence  Invades. 

p.  666. 
^-—  when   instruction   invades,    pp.   331,   340. 
Questions  of  lato — instructions  must  not  submit,    p.  601. 
Regard  law  and  evidence— vropriety  of  refusing  instruction  telling 

Jury  to.    p.  161. 
Right  of  recovery — ^when  instruction  upon,  improper,    p.  812. 
Street  car  trocJto— Instruction  as  to  duty  of  person  undertaking  to 

drive  across,  approved,    p.  149. 
Streets— what  instruction  upon  duty  of  city  with  respect  to,  errone- 
ous,   p.  489. 
Suicide— whAt  instruction,  upon  burden  of  proof  to  establish,  proper. 

p.  601. 

INSURANCE. 

Application  for  insurance — when  false  statements  in,  vitiates  in- 
surance,   p.  462. 

Fraternal  benefit  aociet]/— character  of  interest  of  beneficiary  in 
certificate  of.    p.  166. 

»  power  of  member  to  change  beneficiary,    p.  155. 

— ^  when  certificate  may  be  sued  on  In  state  other  than  Illinois, 
p.  76. 
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Injunction^when  does  not  lie  to  restrain  suit  upon  benefit  certifi- 
cate,   p.  75. 

Incontestable  clause — effect  of.-  p.  596. 

Premium — what  constitutes  waiver  of  payment  upon  specific  date 
named  in  policy,    p.  290. 

Buicide—what  instrudtion,  upon  burden  of  proof  to  establish,  proper, 
p.  601. 

TTo^i^er— how  question  of,  determined,    p.  290. 

INTEREST. 

Allowance — when  refusal  not  improper,    p.  320. 
Rule  of  equity — when  does  not  apply  at  law.    p.  873. 
Usury— yrhen  action  lies  to  recover,    p.  612. 

INTERPLEADER. 
Interpleor-yfh&t  does  not  establish,    p.  119. 

JUDGMENT  BY  CONFESSION. 

Judgment  Ytote— what  sufficient  execution  of.    p.  8. 
ffet  aside— duty  of  court  to.    p.  252. 

JUDGMENTS,  DECREES  AND  EXECUTIONS. 

Adoption  of  children — ^when  orders  entered  upon,  may  not  be  at- 
tacked,   p.  512. 

Alimony — when  bill  to  enforce  decree  for,  does  not  lie.    p.  638. 

Appeal — what  not  final  order  in  mandamus,    p.  385. 

when  Judgment  not  final,    p.  395. 

Contempt — ^power  of  court  to  impose  compensatory  fine.    p.  11. 

when  answer  entitles  respondent  to  discharge,    p.  433. 

Costs — power  of  court  with  respect  to  taxation  of.    p.  355. 

Decree — ^when  cannot  be  complained  of.    p.  518. 

when  findings  of,  sufficient  to  support    p.  131. 

when  not  disturbed  as  against  the  evidence,    pp.  265,  338. 

Findings  of  fact — effect  given  to.    p.  520. 

InforTMttion — ^when  judgment  entered  in  prosecution  instituted  by, 
proper,    p.  609. 

Injunction — ^when  does  not  lie  to  restrain  enforcement  of  Judgment 
at  law.    p.  8. 

Judgment — what  affidavit  upon  motion  to  set  aside,  must  set  up. 
p.  656. 

Judgment  by  confession-— duty  of  court  to  set  aside,    p.  252. 

Jury — when  discharge  of,  vitiates  verdict     p.  434. 

Obstruction  of  highioay— when  additional  penalty  cannot  be  as- 
sessed for  continuance  of.    p.  583. 

Reversal^-when  will  be  as  to  all  parties,    p.  204. 

17«ee-— need  not  be  made  party  qf  record,    p.  244. 
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JX7D1CIAL  NOTICB. 
See  Bv  JUKKA C8* 

JURISDICTION. 

Appellate  Court— when  will  raise  question  of  jurlsdictioQ-    p.  385. 
A««i^nm«nt«-— Jurisdiction  of  County  Court  wltb  respect  to.    p.  88. 
Justice  of  tJie  peace — ^when  without  Jurlsdietlou.    p.  581. 
when    Circuit   Court   acquire   Jurisdiction   of   aippeal    from. 

p.  126. 
Municipal  Oottit— wAien   Appellate   Court   without  Jurtodlction  of 

writ  of  encor  .sued  out  to  review,    p.  637. 
Religioui  di«p«ta— Jurisdiction  of  courts  with  respect  to.    p.  630. 
Replevin — ^when  Circuit  Court  without  Jurisdiction  in  action  of. 

p.  581. 
when  Justice  without  Jurisdiction  in  action  of.    p.  581. 

JUBY  TRIALS. 

BiU  of  partictttert-^propriety  of  permitting  Jury  to  take»  upon  re- 
tirement,   p.  41. 
Juror — ^what  does  not  disqualify,    p.  41. 
Verdict — ^when  discharge  of  Jury  vitiates,    p.  484. 

JUSTICES  OF  THS  PEACID. 

Appeal— when  Circuit  Court  acquires  Jurisdiction  of.    p.  1S6. 
Circuit  Oottrf— what  proper  part  of  record  of,  in  appeal  from  Jus* 

tice.    p.  127. 
Replevin — when  Justice  without  Jurisdietioh  in  action  of.    p.  581. 

LACHtSS. 
Defense  of  loc^t— when  need  not  he  pleaded,    p.  iZf^. 

LANDLORD  AND  TENANT. 

Demand  for  possession — ^wfaen  senrice  of,  sufficient,    p.  183. 
Distress  warrant— when  punitive  damages  for  illegal  levy  of,  may 

he  awarded,    p.  368. 
Leo«e— character  of  oil  and  gas.    p.  298. 

•^ when  oil  and  gas,  valid,    p.  298. 

Surrender    clav^e— when   does    not   destroy    mutuality   of   lease. 
*    p.  299. 

LIENS. 

Application  of  paymentsr-how  made  where  parties  have  not  de- 
termined,   p.  320. 
Interest'-'wien  refusal  to  allow,  not  improper,    p.  320. 


Digitized  by 


Google 


Topical  Index.  687 


Mechanics  lien— ^hat  does  not  Affect  right  to,  under  section  24  of 
act    p.  320. 

Mechaniffs  Lien  ^c^— relation  of  section  24  to  act  in  entirety, 
p.  320. 

what  does  not  affect  rtehia  of  aulHDontractor  under  section 

24.    p.  320.  t 

-— ^  what  essential  to  recover  under  section  24.    p.  320. 

— -  what  sufficient  service  of  notice  under  section  24.    p.  820. 

>  when  notice  seryed  under  section  24  not  too  late.    p.  820. 

yortonce— how  question  of,  regarded  in  mechanic's  lien  proceed- 
ing,   p.  173. 

'—  when  not  fatal,  in  mechanic's  lien  proceeding,    p.  173. 

— —  when  will  not  defeat  allowance  of  mechanic's  lien.    p.  178. 

LIMITATIONS. 

See  8TA.TUTB  of  tdMITATIONS. 

LivB  srrocK. 

Pnrtition  /eticv-^when  liability  for  injuries  resulting  from  failure 
to  maintain,  does  not  exist,    p.  336. 

MALICIOUS  PBOSfiCUTION. 

MoHim^-^hBA  evidence  eompetant  to  establish,    p.  600. 
Peremptory  instruction — when  should  not  be  given,    p.  499. 

MANDAMUS. 
Appeo^— what  not  final  order  In  mandamue.    p.  886. 

MASTER  AND  SERVANT. 

Assumed  riaJi>— doctrine  of,  considered  with  respect  to  doctrine  of 
contributory  negligence,    p.  565. 

how  long  servant  may  rely  upon  promise  to  repair,    p.  161. 

how  question  of,  to  be  determined,    p.  161. 

Cause  of  oction— what  is,  in  action  for  death  caused  by  alleged 
wrongful  act.    p.  187. 

OowtriJmtorff  negligence—'whBt  evidence  not  competent  upon  ques- 
tion of.    p.  565. 

when  violation  of  ordinance  constitutes,    p.  514. 

Damages — ^what  evidence  competent  under  allegation  of  special, 
p.  506. 

what  evidence  incompetent  upon  question  of.    p.  606. 

what  evidence  not  competent  upon,  in  action  for  death  caused 

by  alleged  wrongful  act.    p.  615. 

^n^pert-— when  opinion  of,  not  competent    p.  566. 

Federal  statute^eHect  of  section  8  of  act  enacted  for  the  promo- 
tion of  the  safety  of  employes,    p.  565. 
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Imputed  negligence — when  doctrine  of,  does  not  apply,    p.  494. 

Infi^ries  Act — ^action  under,  not  identical  with  action  under  Mines 
and  Miners  Act    p.  234. 

one-year  limitation  construed,     p.  187. 

Measure  of  (tamagen — ^what  element  of,  in  action  for  death  caused 
by  wrongful  act.    p.  285. 

Medical  expert — ^what  evidence  of,  competent;  what  not.    p.  149. 

Ordinary  care— propriety  of  instruction  with  respect  to  instinct  of 
self-preservation,    p.  444. 

when  instruction  as  to,  erroneous,    p.  444. 

when    instruction    limiting   inquiry   with    respect   to,    error. 

p.  444. 

Personal  injuries — ^what  does  not  absolve  co<iefendant  from  liabil- 
ity for.    p.  285. 

Physical  condition — how  proof  of,  may  be  made.    p.  505. 

Release — what  does  not  show  fraud  in  procurement  of.    p.  615. 

when  return  of  consideration  for,  essential  to  avoid,    p.  616. 

MASTERS   IN  CHANCERY. 

Findings  of  master — when  action  of  court  in  setting  aside,  will  be 
reversed,    p.  436. 

MEASURE  OF  DAMAGES. 

Deaith  caused  l>y  wrongful  act — what  element  of  measure  of  dam- 
ages in  action  for.    p.  285. 

Ground  for  reversal — ^when  application  of  erroneous  measure  of 
damages  not.    p.  606. 

Injuries  to  real  property — ^what  is  not  proper  element  of  damages 
in  action  for,  resulting  from  construction  and  operation  of 
railroad,    p.  228. 

when  instruction  as  to  measure  of  damages  improper  in  ac- 
tion for,  resulting  from  construction  and  operation  of  rail- 
road,   p.  228. 

Loss  of  support — ^what  proper  element  of  damages  in  action  for. 
p.  275. 

Pro/Its— when  constitute  proper  element  of.    p.  363. 

Punitive  damages — ^when  may  be  awarded  for  illegal  levy  of  dis- 
tress warrant,    p.  363. 

when  may  be  recovered  in  action  for  loss  of  son's  support 

p.  897. 

MECHANIC'S  LIENa 

See  Liens. 

MINES  AND  MINERS  ACT. 
Contrit^utory  negligence—irhea  not  defense,    p.  277. 
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Injurie9  Act— fwtloii  under,  aot  Identical  witli  action  under  Mines 
and  Miners  Act    p.  284. 

MISTAKE  OF  LAW. 
Jf  on€]f— when  not  paid  under  mistake  of  law.    p.  550. 

MOTIONS  FOB  NBW  TRIALS. 

/ttry— when  discharge  of,  vitiates  rerdict.    p.  434. 

New  tria^— ^hen   fainting  of  plaintiff  in  presence  of  Jury  not 

ground  fbr.    p.  505. 
Newly    discovered    evidence^whea    not    ground    f6r    new    trial. 

pp.  500,  001. 
Bemiftitwr— when  does  not  cure  excessive  verdict    p.  606. 
Tardier— when  disturbed  as  against  the  evidence,    pp.  1,  61,  401. 

when  excessive,    pp.  286,  598. 

— -^  when  not  disturbed  as  against  the  evidence,    pp.  260,  282,  890, 

424,  450,  561,  598,  600. 
when  not  excessive,    p.  586. 

MUNICIPAL  CORPORATIONS. 

County  ^oard-^when  without  Jurisdiction  to  increase  salary  of  of- 
ficer,   p.  550. 

Or({inance— -how  prima  facie  proof  of,  cannot  be  overcome,    p.  443. 

how  proof  of,  may  be  made.    p.  443, 

limiting  speed  of  vehicles;  to  whom  applies,    p.  514. 

when  not  to  be  held  unreasonable,    p.  514. 

PaKfxers— when  county  liable  to  city  for  expenditures  in  furnish- 
ing medical  aid,  etc.    p^  522. 

Public  policy— when  contract  will  not  be  enforced  as  done  in  viola- 
tion of  ordinance,    p.  135. 

fiidetoaUc— duty  of  municipality  with  respect  to.    p.  866. 

MUNICIf^AL  COURTS. 

Appellate  Oourt— when  without  Jurisdiction  ot  writ  of  error, 
p.  687: 

NEOLiaBNCH. 

Assumed  risk — doctrine  of,  considered  with  respect  to  doctrine  of 

contributory  negligence,    p.  565. 

how  long  servant  may  rely  upon  promise  to  repair,    p.  161. 

how  question  of,  to  be  determined,    p.  161. 

Avoidable    consequences — when    doctrine    of,    cannot    be    invoked. 

p.  331. 
Cause  of  action— what  is,  in  action  for  death  caused  by  alleged 

wrongful  act.    p.  187. 
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Contributory  »e£rZi£rcwce— attempt  to  alight;  when  not,  bb  matter  of 
law.    p.  123. 

what  evidence  not  competent  upon  question  of.    p.  565. 

when  not  defense,    p.  277. 

when  violation  of  ordinance  constitutes,    p.  514. 

Damages — ^what  evidence  competent  under  allegation  of  speclaL 
p.  505. 

what  evidence  Incompetent  upon  question  of.    p.  505. 

what  evidence  not  competent  upon.  In  action  for  death  caused 

by  alleged  wrongful  act    p.  615. 

Duration  of  life— -what  evidence  competent  to  establlslL    p.  286. 

Expert— yrhen  opinion  of,  not  competent    p.  565. 

Express  company — care  required  of  money  order  agent    p.  890. 

Federal  statute — effect  of  section  8  of  act  enacted  for  the  promo- 
tion of  the  safety  of  employes,    p.  565. 

Imputed  negligence — when  doctrine  of,  does  not  apply,    p.  494. 

Injuries  Act — action  under,  not  identical  with  action  under  Mines 
and  Miners  Act    p.  234. 

one-year  limitation  construed,    p.  187. 

Instructions — as  to  extent  of  obligation  of  servants  of  traction 
company  to  anticipate  danger,  approved,    p.  149. 

Medical  expert — what  evidence  of,  competent;  what  not    p.  149. 

Ordinance — ^limiting  speed  of  vehicles;  to  whom  applies,    p.  514. 

Ordinary  care — propriety  of  instruction  with  respect  to  instinct  of 
self-preservation,    p.  444. 

when  instruction  as  to,  erroneous,    p.  444. 

when   instruction   limiting   inquiry   with   respect  to,   error. 

p.  444. 

Partition  fence— when  liability  for  injuries  resulting  from  fidlure 
to  maintain,  does  not  exist    p.  336. 

Passenger  and  carrier— what  essential  to  absolve  latter  from  liabil- 
ity for  negligence  where  prima  facie  case  has  been  made, 
p.  504. 

what  makes  prima  facie  case  of  negligence,    p.  604. 

when  erroneous  instruction  as  to  extent  of  duty  of  latter  will 

not  reverse,    p.  504. 

when  Instructions  as  to  duty  of  latter  to  former,  not  errone- 
ous,   p.  536. 

when  relation  exists,    p.  504. 

Personal  injuries — ^what  does  not  absolve  co-defendant  from  lla- 
bility  for.    p.  285. 

Physical  condition — ^how  proof  of,  may  be  made.    p.  506. 

Railroad  crossings — upon  whom  duty  lies  to  ring  bell,  etc    p.  494. 

Release— yfhBt  does  not  show  fraud  in  procurement  of.    p.  615. 

when  return  of  consideration  for,  essential  to  avoid,    p.  615. 

Sidewalk — duty  of  municipality  with  respect  to.    p.  366. 

Street  car  ^rocJkt— Instruction  as  to  duty  of  person  undertaking  to 
drive  across,  approved,    p.  149. 
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NEGOTIABLE  INSTRUMENTS. 

Consideration — what  essential  to  forbearance  as.    p.  403. 
Gttorantor— what  not  substantial  departure  in  oriJKlnal  undertaking, 
p.  456. 

when   estopped   to   urge   deviation   In   original   undertaking. 

p.  456. 
Indorsee— when  protected  against  defenses,    p.  467. 
Judgment  note — what  sufficient  execution  of.    p.  8. 
Promissory  note— when  constitutes  payment,    p.  373. 

NOTICES. 

Mec?umi&s  Lien  Act— what  sufficient  service  of  notice  under  sec- 
tion 24.    p.  320. 
when  notice  served  under  section  24  not  too  late,    p,  320. 

ORDINANCES. 

Proof— how  made.    p.  443. 

how  prima  facie,  cannot  be  overcome,    p.  443. 

Puhlic  poUcy—when  contract  will  not  be  enforced  as  done  in  viola- 
tion of  ordinance,    p.  135. 
Speed  of  vehicles— ordinsince  limiting;   to  whom  applies,     p.  614. 
UnreasonaUe^whesi  not  to  be  held.    p.  514. 

PARTIES. 

Plaintiff—yfho  proper.  In  action  at  law.    p.  245. 
Usee — ^need  not  be  made  party  of  record,    p.  244. 
YoJuntary  association— right  to  Join,  as  defendant,    p.  11. 
Writ  of  error— in  what  name  should  be  sued  out.    p.  56. 
what  effects  severance  of  parties,    p.  56. 

PASSENGER  AND  CARRIER. 

Instruction — ^when  as  to  duty  of  carrier  not  erroneous,    p.  636. 

when  erroneous,  as  to  extent  of  duty  of  carrier  will  not  re- 
verse,   p.  504. 

Negligence — ^what  essential  to  absolve  carrier  from  liability  for, 
where  prima  facie  case  has  been  made.    p.  504. 

what  makes  prima  fade  case  of.    p.  504. 

Relation — ^when  exists,    p.  504. 

PAUPERS. 

County— when  liable  to  city  for  expenditures  in  furnishing  medical 
aid,  etc.    p.  532. 

PAYMENT. 

Promissory  note — what  constitutes  payment,    p.  373. 
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PH3NALTIBS. 

Obstruction  of  hiifhwau — when  additional  i>enalt7  cannot  be  as- 
sessed for  continuance  of.    p.  683% 

PERSONAL  INJURIBS. 

Assumed  risk — doctrine  of,  considered  witM  respect  to  doctrine  of 

contributory  negligence,    p.  668. 

how  long  servant  may  rely  upon  premise  to  repair,    p.  161. 

— ' —  how  question  of,  to  be  determined,    p.  161. 

Cause  of  action — ^what  is,  in  action  for  death  caused  by  alleged 

wrongful  act.    p.  187. 
Co-defendant — what  does  not  absolve,  from  liability  for  personal 

injuries,    p.  286. 
Contributory  negligence — attempt  to  alight;  when  not,  as  matter  of 

law.    p.  123. 

what  evidence  not  competent  upon  question  of.    p.  666. 

when  not  defense,    p.  277. 

when  violation  of  ordinance  oonstitutes.    p.  614. 

Damages — what  evidence  competent  under  allegation   of  qieciaL 

p.  606. 
--^■^  what  evidence  incompetent  upon  question  of.    p.  606. 
what  evidence  not  competent  upon,  in  action  lor  death  caused 

by  alleged  wrongful  act.    p.  616. 
Duration  of  Ufe — what  evidence  competent  to  establish,    p.  286. 
Expert — when  opinion  of,  not  competent    p.  666. 
Federal  statute— eHect  of  section  8  of  act  enacted  for  the  promo- 
tion of  the  safety  of  employes,    p.  666. 
Imputed  negligence — ^when  doctrine  of,  does  not  apply,    p.  494, 
Injuries  Act— -action  under,  not  identical  with  action  under  Mines 

and  Miners  Act    p.  234. 

one-year  limitation  construed,    p.  187.  , 

Instruction — ^upon  duty  of  city  with  respect  to  streets,  erroneous. 

p.  489. 
Measure  of  dam^es — ^what  element  of,  In  action  for  death  caused 

by  wrongful  act    p.  286. 
Medical  expert — what  evidence  of,  competent;  what  not.    p.  149. 
2^e^lii7ence— instructions  as  to  extent  of  obligation  of  servants  of 

traction  company  to  anticipate  danger,  approved,    p.  149. 
Ordinance — how  prima  facie  proof  of,  cannot  be  overcome,    p.  443. 

how  proof  of,  may  be  made.    p.  443. 

limiting  speed  of  vehicles;  to  whom  applies,    p.  614. 

Ordinary  (^^^ — ^propriety  of  instruction  with  respect  to  Instinct  of 

self-preservation,    p.  444. 

when  instruction  as  to,  erroneous,    p.  444. 

when   instruction   limiting   inquiry   with   respect  to,   error. 

p.  444. 
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Paaaenffer  and  corrier^Vhat  essential  to  absolTe  latter  from  lia- 
bility for  negligence  where  prima  facie  case  has  been  made, 
p.  504. 

what  makes  prima  facie  case  of  negligence,    p.  504. 

when  erroneous  Instmctlon  as  to  extent  of  duty  of  latter  will 

not  reyerse.    p.  504. 

when  Instructions  as  to  duty  of  latter  to  former,  not  errone- 
ous,   p.  538. 

when  relation  exists,    p.  504. 

Physical  condition — ^how  proof  of,  may  be  made.    p.  505. 

Railrodd  crossings — ^upon  whom  duty  lies  to  ring  bell,  etc.    p.  494. 

Release— what  does  not  show  fraud  in  procurement  of.    p.  615. 

when  return  of  consideration  for,  essential  to  avoid,     p.  615. 

Sidetoallo— duty  of  municipality  with  respect  to.    p.  366. 

Street  car  tracks — instruction  as  to  duty  of  person  undertaking  to 
drive  across,  approved,    p.  149. 

PERSONAL  PROPERTY. 
FaZiee— how  proof  of,  may  be  made.    p.  363. 

PLEADING. 

Amendment — what  waives  right  to  object  to.    p.  600. 

what  within  power  of  court  to  allow,    p.  600. 

Bill  of  complaint — ^what  not  sufficient  averment  of  embezzlement. 

p.  214. 
Bill  of  exceptions — ^how  construed,    p.  656. 
Common  counts — when  objection  to  right  to  recover  under,  comes 

too  late.    p.  271. 
Contempt — ^wh^i  answer  entitles  respondent  to  discharge,     p.  433. 
Damages — ^what   evidence   competent  under   allegation   of   special. 

p.  505. 
Declaration — ^what  does  not  preclude  plaintilTs  right  to  stand  by. 

p.  373. 
—  what  rejected  as  surplusage,    p.  456. 
Forcible  detainer—hy  whom  complaint  in,  may  be  signed,    p.  652. 

effect  of  informality  in  complaint    p.  183. 

-^ —  function  of  complaint    p.  1S8. 

Fraternal  benefit  «oci6t]^-when  certificate  may  be  sued  on  in  state 

other  than  Illinois,    p.  75. 
Indictment— tvLnction  of  allegation  of  "persons  unknown."     p.  41. 
in/ormation— effect  of  failure  to  indorse  names  of  witnesses  upon 

back  of.    p.  569.  • 

-'—  power  of  court  to  permit  amendment  of.    p.  609. 

when  need  not  be  verified,    p.  559. 

IjQches — ^when  defense  of,  need  not  be  pleaded,    p.  138. 

Nul  tiel  corporation^-yfhaX  proof  sufficient  to  meet  plea  of.    p.  271. 
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Replevin — ^when  value  of  property  need  be  stated  in  affidavit  for. 
p.  414. 

Similiter — effect  of  failure  to  add.    p.  666. 

Bister  state^whea  statute  of,  need  not  be  pleaded,    p.  217. 

Variance— how  question  of,  regarded  In  mechanic's  lien  proceed- 
ing,   p.  178. 

how  question  of,  should  be  raised,    p.  494. 

what  not  fatal,  in  mechanic's  lien  proceeding,    p.  173. 

when  objection  for,  comes  too  late.    p.  311. 

when  will  not  defeat  allowance  of  mechanic's  lien.    p.  173. 

PRACTICE. 

Abstract — ^when  affirmance  upon  insufficient,  may  be  awarded, 
p.  203. 

when  insufficient  to  present  errors  relied  upon.    p.  666. 

when   reversal   will   follow   notwithstanding   insufficiency   of. 

p.  203. 

Amendment — ^what  waives  right  to  object  to.    p.  600. 

what  within  power  of  court  to  allow,    p.  600. 

Appeal — what  not  final  order  in  mar^damus.    p.  386. 

when  Judgment  not  final,    p.  395. 

Arffumenta  of  counsel — propriety  in  limits  of.    p.  480. 

what  ground  for  reversal,    p.  426. 

what  improper  upon.     p.  505. 

when  impropriety  in,  will  reverse,    p.  426. 

when  improper  will  not  reverse,    pp.  249,  397. 

Attorney's  fees — when  erroneous  instruction  as  to  amount  allow- 
able not  ground  for  reversal,    p.  606. 

Bills  of  exceptions — ^how  construed,    p.  656. 

Bill  of  particulars — propriety  of  permitting  Jury  to  take,  upon  re- 
tirement   p.  41. 

propriety  of  reading,  to  Jury.    p.  41. 

Common  counts — when  objection  to  right  to  recover  under,  oomes 
too  late.    p.  271. 

Contempt — when  answer  entitles  respondent  to  discharge,    p.  438. 

Continuance — diligence  essential  to,  as  matter  of  right    p.  £71. 

Costs — power  of  court  with  respect  to  taxation  of.    p.  356. 

Damages — ^when  not  awarded  upon  affirmance  of  appeal  taken  tor 
delay,    p.  173.' 

Declaration— what  does  not  preclude  plaintUTs  right  to  stand  by. 
p.  373. 

what  rejected  as  surplusage,    p.  466. 

Decree— when  cannot  be  complained  of.    p.  618. 

Doctrine  of  estoppel— when  does  not  apply  to  conduct  of  triaL 
p.  312. 

Evidence^when  rulings  upon,  must  be  accurate,    p.  656. 

Findings  of  chancellor — when  not  disturbed,    p.  612. 

Findings  of  fact-^ttect  given  to.    p.  520. 
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Findings  of  m<wtcr— when  action  of  court  In  setting  aside,  will  be 

reversed,    p.  436. 
Forcible  detainer— hy  whom  complaint  in,  may  be  assigned,    p.  652. 
— -  function  of  complaint    p.  183. 
Information-^ltect  of  failure  to  indorse  names  of  witnesses  upon 

back  of.    p.  659. 

power  of  court  to  permit  amendment  of.    p.  BW. 

when  Judgment  entered  In  prosecution  Instituted  by,  proper. 

p.  609. 
Instructions— ^hen  assignment  of  error  with  respect  to,  will  not 

be  considered,    p.  428. 

when  estoppel  to  complain  arises,    p.  366. 

when  error  in,  not  cured  by  others  given,    p.  439. 

when  should  be  accurate,    p.  556. 

Judgment — ^what  affidavit  upon  motion  to  set  aside,  must  set  up. 

p.  656. 

when  reversal  will  be  as  to  all  parties.    204. 

Judgment  by  confession — duty  of  court  to  set  asidei    p.  252. 

JurisdictUmr-when  Appellate  Court  will  raise  question  of.    p.  385. 

Juror— what  does  not  disqualify,    p.  41. 

Jury — when  discharge  of,  vitiates  verdict,    p.  434. 

Justice  of  the  peace— when  Circuit  Court  acquires  Jurisdiction  of 

appeal  from.    p.  126. 
Measure  of  damages — ^when  application  of  erroneous,  not  ground 

for  reversal,    p.  606. 
Municipal  Court — ^when  Appellate  Court  without  Jurisdiction  of  writ 

of  error  sued  out  to  review,    p.  637, 
New  trial — ^when  fainting  of  plaintiff  in  presence  of  Jury  not  ground 

for.    p.  506. 
Vewly    discovered    evidence — when    not    ground    for    new    trial. 

pp.  500,  601. 
Peremptory  iiMtrvclion^— when  transcript  does  not  show  giving  of. 

p.  183. 
Plaintiff — ^who  proper,  In  action  at  law.    p.  245. 
Remittitur — ^when  does  not  cure  excessive  verdict,    p.  605. 
Replevin — ^when  proof  of  value  of  property  involved  in,  not  ma- 
terial,   p.  414. 
when    value    of    property    need   be   stated    in    af&davit    for. 

p.  414. 
Service  by  pu^Zicafion— when  objection  to  sufficiency  of,  comes  too 

late.    p.  294. 

who  cannot  urge  insufficiency  of.    p.  294. 

Short  cause  caZendar— when   notice  filed  within   two  days  after 

service,    p.  655. 
Similiter — effect  of  failure  to  add.    p.  655. 
Statute  of  Limitations — ^when  amendment  barred  by.    p.  235. 
Transcript  of  record — what  not  proper  part  of.    p.  66. 
Usee— need  not  be  made  party  of  record,    p.  244. 
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Variance^how  naestion  of,  regarded  in  mechanlcli  Hen  proceed- 
ing,   p.  173. 

how  qcteetion  of,  should  be  raised,    p.  494. 

when  objection  for,  comes  too  late.    p.  Sll. 

when  will  not  defeat  allowaooe  of  mechanic's  lien.    p.  178. 

Yerdicta — when  disturbed  as  against  the  evidence,    pp.  1,  61,  401. 

when  exesssive.    pp.  286,  698. 

when  not  disturbed  as  against  the  eyidence.    np.  260,  282,  890, 

424,  450,  661,  598,  600. 

-— ^  when  not  excessive,    p.  636. 

Writ  of  error — ^in  what  name  should  be  sued  out    p.  66. 

what  effects  severance  of  parties,    p.  66. 

PRBFSaRENCBS. 
Busland — ^right  of,  to  make  preference  in  favor  of  wifa    p.  352. 

PRESUMPTIONS. 
Bister  ttate^-'premanptLim  <as  to  law  prevailing  in.    p.  217. 

PRINCIPAL  AND  AGfiNT. 

Bill  of  lodinoF— Authority  of  agent  to  assent  to  restrictioDs  con- 
tained in.    p.  410. 

Commiesions — ^when  broker  entitled  to.    p.  471. 

Real  estate  (roJber-^what  essential  to  recover  commissfons.    p.  661. 

who  entitled  to  commissions  as  between  two  adverse  claim- 
ants,   p.  646. 

TFa(fe«— effect  of  authority  to  collect,  contained  in  assignment, 
p.  674. 

PRINCIPAL  AND  SURETY. 

Bond— what  change  in  principal's  undertaking  releases  surety, 
p.  111. 

OofMiderotion— what  essential  to  forebearance  as.    p.  403. 

Gftforantor— what  not  substantial  departure  in  original  undertak- 
ing,   p.  456. 

when   estopped  to  urge  deviation  in  original  undertaking. 

p.  456. 

PROMISSORY  NOTES. 

Consideration— what  essential  to  forbearance  as.    p.  408. 

Guarantor— what  not  substantial  departure  in  original  undertak- 
ing,   p.  456. 

when  estopped  to  urge  deviation  in  original  undwtaki^g. 

p.  456. 

Indorsee— when  protected  against  defenses,    p.  467. 
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Judgment  note— what  Buffieient  execution  of.    p.  8. 
PaymenP^yfhBt  oonstltotes.    p.  97Z. 

RAILROADS. 

Bill  of  Tadinth-Buthority  of  agent  to  assent  to  restrictions  con- 
tained in.    p.  410. 

what  tends  to  show  non-assent  to  limitation  of  liability  con- 
tained in.    p.  217. 

CtffTle*^— when  liability  of,  for  negligence,  is  to  consignor  and  not 
to  consignee,    p.  348. 

Common  corricr— common  law  obligation  to  transport,    p.  217. 

effect  of  statute  prohibiting  liability  of  common  law  liability. 

p.  217. 

how  common  law  obligation  'to  transport  may  be  limited. 

p.  217. 

— -  propriety  of  excluding  shipper's  contract  from  Jury.    p.  442. 

summary  of  law  of  Illinois  in  regard  to  general  and  re- 
stricted obligations  of  carrier  to  transport    p.  217. 

what  does  not  relieve  from  liability,    p.  442. 

what  essential  to  bind  shipper  to  restrictions  in  contract  of 

shipment,    p.  409. 

when  common  law  liability  of,  will  be  enforced,    p.  409. 

when  contract  of  shipment  entire,    p.  409. 

when    error    to    exclude    contract    of   shipment    from    Jury. 

p.  571. 

Construction  and  operation  of  railrcfad — ^when  owner  of  land  has 
right  of  action  for.    p.  830. 

when  owner  of  land  has  no  right  of  action  for  injuries  result- 
ing from.    p.  330. 

Federal  statute — effect  of  section  8  of  act  enacted  for  the  promo- 
tion of  the  safety  of  employes,    p.  666. 

Freight  rates — ^what  priTna  facie  evidence  of  reduction  in.    p.  409. 

Measure  of  dawAiges — ^what  is  not  proper  element  of,  in  action  for 
injury  to  real  property  resulting  from  construction  and  opera- 
tion of  railroad,    p.  228. 

-T^-  when  instruction  as  to,  improper  in  action  for  injury  to  real 
property  resulting  from  construction  and  operation  of  rail- 
road,   p.  228. 

Passenger  and  corrier^-what  tesential  to  absolve  latter  from  lia- 
bility for  negligence  where  prima  faci^  case  has  been  made, 
p.  504. 

what  makes  prima  facie  case  of  negligence,    p.  604. 

when  erroneous  instruction  as  to  extent  of  duty  of  latter  will 

not  reverse,  p.     504. 

when  instructions  as  to  duty  of  latter  to  former,  not  errone- 
ous,   p.  536. 

->*-  when  relation  exists,    p.  504. 
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Railroad  Gro88ing8—VLpon  whom  duty  lies  to  ring  bell,  etc.    p.  494. 
Wages — effect   of   authority   to   collect,   contained   in   assignment 

p.  574. 

when  assignment  of,  effective,    p.  574. 

when   contract  of  service  does  not  prohibit  assignment  of. 

p.  574. 

REAL  PROPERTY. 

Awndahle    consequenceB — ^when   doctrine   of,    cannot   be    invoked. 

p.  331. 
CofMiderotion—competency  of  evidence  to  show  actual,  given  for 

conveyance,    p.  418. 
Detenninable  fee — ^when  will  creates,    p.  244. 
Endatoments — when  not  improperly  affected  by  union  of  religious 

corporations,    p.  620. 
Husband  and  tr</e— when  conveyance  from  former  to  latter  will 

not  be  set  aside  at  instance  of  creditors,    p.  338. 
Injuries  to  real  property — in  whom  cause  of  action  lies  where  coal 

mine  is  flooded,    p.  311. 
Railroad — ^when  owner  of  land  has  no  right  of  action  for  injuries 

resulting  from  construction  of.    p.  330. 
when  owner  of  land  has  right  of  action  for  construction  and 

operation  of.    p.  380. 
Warranty  deed — what  covenants  do  not  run  with  the  land.    p.  544. 
what  covenants  of,  run  with  land.    p.  644. 

.    RECEIVERSHIPS. 

7ny«ncti09fr— when  does  not  lie  at  instance  of  receiver,  to  restrain 
prosecution  of  suit  by  creditor  in  courts  of  another  state, 
p.  96. 

Beceit^er— right  of,  to  maintain  action  of  forcible  detainer,    p.  652. 

Receivers,  etc.— what  essential  to  render,  personally  liable,    p.  1. 

RELEASES. 

Bond— what   change   in   principal's   undertaldng   releases   surety. 

p.  111. 
Fraud— *what  does  not  show,  in  procurement  of  release,    p.  615. 
Return  of  consideration— yfhen  essential  to  avoid  release  on  ground 

of  fraud,    p.  616. 

RELIGION. 

Endoiioments — ^when  not  improperly  affected  by  union  of  religious 

corporations,    p.  620. 
Religious    corporations — ^power   of  church   organization   to   unite. 

p.  620. 
Religious  di^piile— jurisdiction  of  courts  with  respect  to.     p.  620. 
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REMITTITUR, 
ExoeaHve  verdict— when  remittitur  does  not  cure.    p.  505. 

REPLEVIN. 

Affldavita — when  value  of  property  need  be  stated  In.    p.  414. 

Circuit  Cottft--when  without  jurisdiction,    p.  581. 

Value  of  property — ^when  jury  may  determine,    p.  581. 

when  proof  of.  Involved  In  replevin,  not  material,    p.  414. 

RESTRAINT  OP  TRADE, 

Covenant — ^what  essential  to  enforcement  of,  in  restraint  of  trade, 
p.  214. 

ROADS  AND  BRIDGES. 

.Bridge — duty  of  drainage  district  to  construct    pi  239. 

Dedication — when  acceptance  of,  need  not  be  formal,    p.  583. 

Bighusay  commisaionera — ^jurisdiction  of,  to  open  road  of  less  than 
sixty  feet  in  width,    p.  541. 

rights  and  obligations  of,  to  undertake  to  drain  public  high- 
way,   p.  520. 

when  Injunction  lies  against,    p.  520.     . 

Injunction — ^when  lies  to  restrain  opening  of  road,  i  p.  541. 

Ohatruction  of  highway — when  additional  penalty  cannot  be  as- 
sessed for  continuance  of.    p.  583. 

SEPARATE   MAINTENANCE. 

Alimony— when  bill  to  enforce  decree  for,  does  not  lie.    p.  638. 
Chancellor — when   may  not  decide  question   of   custody   of   child 

upon  independent  investigation,    p.  195. 
Cuatody  of  child— i^rime  consideration  in  awarding,    p.  196. 
Deaertionr—what  does  not  justify,    p.  860. 

what  not  wilful,    p.  360. 

Habitual  drunkenneaa — ^when  evidence  as  to,  incompetent    p.  360. 
Relief— vrhat  essential  to.    p.  67. 

SERVICE  OF  PROCBSa 

Puhlicatian— when    objection    to    sufficiency    of,    comes    too    late. 

p.  294. 
who  cannot  urge  insufficiency  of.    p.  294. 

SHORT  CAUSE  CALENDAR. 
Notice— when  filed  within  two  days  after  service,    p.  656. 
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SPECIFIC  PERFORMANCE. 

Btatute  of  JPVaiMto-^when  defense  to  bill  tor  specific  performance, 
p.  453. 

STATUTE  OF  FRAUDS. 

Specittc  performance-^when  Statute  of  Frauds  defense  to  bill  for. 
p.  453. 

STATUTE  OF  LIMITATIONS. 

Injuries  Ac^— one-year  limitation  construed,    p.  187. 
New  cause  of  action^- when  amended  affldarit  in  attachment  does 
not  set  up.    p.  119. 

when  amendment  does  not  set  up.    p.  218. 

Tetiryear  provisionr— when  applies,     p.  218. 

STATUTORY  LAW. 

Amendments — ^how  statute  authorizing,  construed,     p.  234. 

when  barred,    p.  235. 

Drainage  Act — ^by  whom  damages  for  benefits  should  be  deter- 
mined,   p.  478. 

Injuries  Act — action  under,  not  identical  with  action  under  Mines 
and  Miners  Act    p.  234. 

one-year  limitation  construed,    p.  187. 

Mechani&s  Lien  Act — relation  of  section  24  to  act  in  entirety, 
p.  320. 

what  sufficient  service  of  notice  under  section  24.    p.  320. 

when  notice  served  under  section  24  not  too  late.    p.  320. 

Retroactive-^whea  statutes  not  construed  as.    p.  187. 

8TEN00RAPHER& 

OfjMaJ  stenographer-^y  whom  appointment  may  be  made.    p.  642. 
effect  of  death  of  appointing  judge  upon  term  of.    p.  642. 

STREETS. 

Dedioo^ion^-when  acceptance  of,  need  not  be  formal,    p.  588. 
Bidewalk^-duty  of  municipality  with  respect  to.    p.  366. 

SUITS. 

Fraternal  teneftt  society— when  certificate  may  be  sued  on  in  state 
other  than  Illinois,    p.  75. 

SURETYSHIPS. 

Bond— whKt  change  in  principal's  undertaking  releases  surety, 
p.  111. 
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Consideration — ^wbat  wsontlal  to  forbearance  aa    p.  403. 
Chiarantor — what  not  aubetantial  departure  in  original  undertakv 

ing.    p.  466. 
when   estopped   to   urge   deyiation   in   original   undertaking. 

p.  456. 

TRANSCRIPT  OF  RBCORD. 

Costs — ^what  taxable  for  transcript  of  clerk,    p.  356. 
Wfust  not  part  of,    p.  56. 

TRIALS. 

Admissionn^ellect  of,  by  couna^.    p.  136. 

Arguments  of  counsel — propriety  in  limits  ot    p.  480. 

what  ground  for  reversal,    p.  426. 

what  improper  upon.    p.  505. 

— '—  when  impropriety  in,  will  reverse,    pp.  249,  897,  426. 

Bill  of  particulars — propriety  of  permitting  Jury  to  take,  upon  re- 
tirement,   p.  41. 

propriety  of  reading,  to  Jury,    p,  41. 

Doctrine  of  estappeh-^whea  does  not  apply  to  conduct  of  triaL 
p.  312. 

Juror — ^what  does  not  disqualify,    p.  4L 

New  trial — when  fainting  of  plaintiff  in  presence  of  Jury  not 
iground  for.     p.  606. 

Bhort  cause  calendar — ^when  notice  filed  within  two  days  after 
service,    p.  655. 

State's  attorney — when  not  error  to  refuse  to  permit  showing  as 
to  who  employed  assistants  for.    p.  609. 

TRUSTS. 
Trustees— mhat  essential  to  render,  personally  liable,    p.  1. 

USURY. 

See  INTKBEST. 

VARIANCBS. 

Mechani(fs  Uen  proceeding—how  question  of  variance  regarded  in. 
p.  173. 

when  variance  not  fatal,    p.  173. 

when  variance  will  not  defeat  allowance  in.    p.  173. 

Objection — ^when  comes  too  late.    p.  311. 

Question  of  variance— how  should  be  raised,    p.  494. 

VERDICTS. 
Jury— when  discharge  of,  vitiates  verdict,    p.  434. 
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New   trial-— when,   fainting  of   plaintiff  in   presence   of   jury   not 

ground  for.    p.  505. 
Newly    discovered    evidence — when    not    ground    for    new    trial. 

pp.  500,  601. 
Remittitur — ^when  does  not  cure  exceBsive  verdict    p.  505. 
Renditian^-how  may  be  made.    p.  428. 
When  disturbed  as  agaiTut  the  evidence,    pp.  1,  61,  401. 
When  excessive,    pp.  286,  598. 
When  not  disturbed  as  against  the  evidence,    pp.  260,  282,  390,  424» 

450,  561,  598,  600. 
When  not  excessive,    p.  536. 

WAOE& 

Aasignment — ^when  effective,     p.  574. 

Contract  of  service— wheR  doee  not  prohibit  assignment  of  wages, 
p.  674. 

WAIVER. 

Amendment — ^what  waives  right  to  object  to.    p.  600. 

Premium — ^what  constitutes  waiver  of  payment  upon  specific  date 

named  in  policy,    p.  290. 
Question  of  waiver— hoir  determined,    p.  290. 

WARRANTY  DEEDS. 

See    CONVKTANCBS. 

« 

WILLS. 

Determinable  fee— when  will  creates,    p.  244. 

Endowments — ^when  not  improperly  affected  by  union  of  religious 

corporations,    p.  620. 
How  construed,    p.  244. 

WRITS  OP  ERROR. 

Municipal   Court — ^when   Appellate   Ck>urt   without   jurisdiction   of 
writ  of  error  sued  out  to  review,    p.  637. 


^,.  f.M. 
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